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53  O.C.J.    Line    6  from  top  of  page, /or  "  estbaliahed"  read  "  established." 
58    „  Line  12    „    bottom      „      for  ''Lamensa"  read  "amensa." 

73    „  Line    8    „        ^  „      far  "  when"  rea4 "  where.' 

86  „  Line  17    >,    top  „      /or  "coomletely"  r«irf  "completely.' 

87  „  Line  12    „      „  „      /or  "  April"  rearf "  March.' 
118    „         Line  11    „    bottom      „      /or  "  the"  reac? "  this.' 
)23    „          Line  10    „    top            „      /or  "  under"  rearf  **  under.' 
133    „         Line  13    „    bottom      „      for  « in  about   1864 "  read  "  m  or 

about  1864." 
139    „         Line    5    „    top  „      dele "  not." 

143     „  Line  26    „      „  „      for   "from  that  in  Bankruptcy"  r^acf 

"  and  that  in  Bahkruptcy." 
152    „  Line    2   „      ^  »»     /or  "  counsil"  r«a</ "  counseL" 

156    „  Line    5    „      „  „      cfe/e  comma  after "  least." 

171     99  In  note.  Line  6  from  top,  /or  "  Messrs.  Ewart,   Latham,    &    Co." 

read  "  Messrs.  Forbes  &  Co." 
177    9,  Line    3  from  top  of  page, /or  "judgment"  r^arf"  judgment." 

186  9,  Line    9    „    bottom    „      dele  comma  at  end  of  line. 

187  99  Line  13    „    top  „      a/?tfr  "  enjoyment  of  a  man"  tiwer^  "  or." 
223    „          Line  15    „    bottom    „      /or  "  ctied"  reoJ  "  cited." 

232     9,  Line    5    „    top  ,,      for  "  continuenso"  read  "  continue  so." 

255     „  Line  16    „      „  „      /or  "  occurss"  reml  "  occurs." 

93  A.C.  J.     Last  line,  for  "  roposition"  read  "  proposition." 
159    „  „        for  "  on"  read  "no." 

12  CR.  CA.  In  first  line  of  head-note,  omit  "  7th  explanatory  note  and." 
15    „  Line  17  from  bottom  of  page,/or  "Act  XVII.  of  lS52'*read  "Act 

XVII.  of  1862." 
21     „  In  first  line  of  head-note, /or  "judicicial"  read  "judicial." 

63     99  In  12th  line  of  head-note, /or  "  12&  13  Vict.,c.  69,  ss.  2&39"  read 

"  12  &  13  Vict.,  c.  96,  ss.  2  &  3." 
75    „  Line  9  from  bottom  of  page, /or  "  the  considerations"  read    "  these 

considerations." 
103    „  Line  25  from  bottom  of  page, /or    "own"    read   "upon,"  and /or 

**  on"  read  *•  own." 
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Armeal  Suit  No.  169.  1871. 

March  2. 


Da'modhab  Ha'dhavji  Appellant. 

Kaha'nda's  Na'randa's    , Ttespondent. 

Champerty — Maintenance — Public  Policy — Void  Agreement — Practice — 

Parties. 

One  M.  H.,  being  apprehensive  that  (in  consequence  of  an  action  of 
trespass  in  the  Supreme  Court  which  M.  R.  and  A.  R.  had  brought  against 
P.  P.)  he  fi'as  in  danger  of  being  deprived  of  a  piece  of  land  of  which  he 
was  then  possessed,  entered  into  an  agreement  with  K.  N.  that  he,  K.  N., 
sbonld  conduct  the  pending  case  at  his  own  costs  and  necessary  expenses, 
and  tbat  after  M.  H.  should  have  proved  that  the  piece  of  land  was  his 
sole  property,  K.  N.  and  M.  H.  should  erect  a  building  on  it  at  their  joint 
expense,  and  that  the  rents  and  profits  of  such  building  should  be  enjoyed 
by  K.  N.  and  M.  H.  jointly  duriug  the  lifetime  of  M.  II.,  after  whose 
death  the  property,  with  the  building,  was  to  be  the  sole  and  absolute 
propert}'  of  K.  N. 

Held  that  the  above  agreement  (when  considered  in  connection  with  its 
snrroandiug  circumstances)  did  not  savour  of  maintenance  or  champerty, 
nor  was  it  void  as  being  against  public  policy. 

The  question  as  to  how  far  the  English  law  relating  to  maintenance  and 
ckamperty  is  applicable  to  Hindus  in  the  Presidency  towns  considered. 

QiuBre  whether  that  law  was  ever  applicable  to  cases  wbere  pecuniary 
nflfrirf^mv*  is  afforded  to  defendants. 

Where  R.  N.,  claiming  under  the  above  agreement,  sued  to  recover  the 
property  comprised  in  it  from  the  mortgagee  of  the  administrator  of 
H.  H.,  who  was  in  possession  of  the  property,  it  was  held  that  the  repre- 
sentatives of  the  mortgagor  were  not  necessary- parties  to  the  suit. 

rPDIS  was  an  appeal  from  the  judgment  of  Bayley,  J., 
^     delivered  on  the  13th  of  August  1870. 
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^--}I1}.: The  plaintiff,  under  an  affreoment  dated  the  13th  of  Sep- 

Ma'dhavj[    tember  lo4;9,  sued  to  recover  from  the   defendants,  six  in 

Kaua^nda's   ^^™^^^»  *^^  property  therein  described.    The  agreement  ran 
Na'randa's.   as  follows : — 

"■  Know  all  men  by  these  presents  that  I  the  undersig^ied,  Munilal  Harji- 

vandas,  Banii,  a  Hindu  inhabitant  of  Bombay,  do  hereby  agree  unto  Sutar 

Kahundas  Narandas,  also  a  Hindu  inhabitant  of  Bombay,  in  the  manner 

following,  that  is  to  say,  that  the  piece  or  parcel  of  land  situated  at  Bhoi- 

vada  3rd  Row,  or  otherwise  called  Kandalla,  and  bounded  as  follows'* 

(here  follow  the  boundaries),  "  and  of  which  at  present  I  am  the  sole 

surviving  owner  and  Fazandar,  as  it  having  descended  to  me  from  my 

deceased  father,  Ilarjivanilas  Vandravandas.    That  the  said  Sutar  Kahan- 

das  Nai-andds  shall  conduct  the  case  now  pending  in  the  Supreme  Court 

of  Judicature  at  Bombay  (concerning  the  said  piece  or  barpH  of  laird 

wrongfully  claimed  by  Madhavrdv  Righundth  and  Anandrav  Raghunath, 

together  with  that  of  Purshotam  Prdnjivandds)  at  his  own  costs  and  neces- 

saiy  expenses.     It  is  further  agreed  that  after  I  have  proved  to  the 

satisfaction  of  the  Court  that  the  said  ground  is  my  sole  property,  the  said 

Sutar  Kahandas  Narandas  and  myself  should  build  a  house,  chal,  or  other 

building  on  the  said  ground  at  the  joint  expense  of  myself  and  the  said 

Sutar  Kahdndas   Ndrandds,  and   whatever  shall  be  realised  from  the 

building  in  the  shape  of  rent  or  other  profit  shall  be  enjoyed  by  myself 

and  Sutat  Kahandas  Narandds  jointly  to  the  term  of  my  natural  life, 

reserving  the  said  property  in  ray  name  or  in  the  name  of  my  father  as  the 

same  is  standing.    And  that  after  my  death  the  said  piece  or  parcel  of 

land,  and  the  building  that  then  be  standing  thereupon,  shall  and  will  be 

as  the  sole  and  absolute  property  of  the  said  Kahdndas  Narandas,  his 

heirs,  executors,  administrators,  or  assigns.    In  witness  whereof  I  set  my 

hand  and  seal  this  13th  day  of  September  in  the  year  of  Christ  one  thou-* 

sand  eight  hundred  and  forty-nine. 

Signed,  sealed,  and  delivered  Sha'  Munila'l  IIarjivanda's' 

in  the  presence  of  signature,  ^reed  as  above ;  his  owa 

Suta'r  Govardhan  Keshavji.      handwriting." 

Raghuna'th  Harichanda'b. 

The  first  defendant  and  appellant  claimed  to  retain  the 
premises  under  an  indenture  of- mortgage,  of  the  4th  of  Sep- 
tember 1866,  granted  in  his  favour  by  Haribhdi  Girdharlal,  the 
administrator  of  Munil&l  Harjivandas,  to  secure  the  sum  of 
Rs.  1 0,000  and  interest ;  and  a  deed  of  further  charge,  made 
by  Haribhdi  Girdharldl  in  his  favour  on  the  24th  of  August 
1867,  to  secure  a  further  advance  of  Rs.  4,000  and  interest 
thereon. 

The  five  other  defendants  were  tenants  of  the  first  defend- 
ant, and  did  not  appear  at  the  hearing. 
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was,  the  instrument  in  question  did  not  savour  of  champerty.  l^Vii 

He  cited  Panchcoivree  MaJitoon  v.  Kalee  Chum  {a) ;  Pitcha-    Ma'duavji 
hutti  Chetti  v.  Kamala    {h) ;  Marshall  Rep.  303  ;  Fischer  v.    xwI'^iVK's 
Katnala   (c);  Edmrdv  Khanderdv  v.   Oovind  Pandshei  {d)  ;   Na'baxda's. 
Eilton  V.  Woods  (e) ;  Dichenson  v.  Burrell  (/)  ;  Harrington  v. 
Long  (g) ;  Wood  v.  Griffith  (A) ;  Coclcell  v.  Taylor  [i) ;  Tyson 
V.  Jackson  {j) ;  Hartley  v.  Russell  (fe).     Third  parties  cannot 
raise  this  objection:  Knight  v.  Botvyer  (Z),  Williams  v.  Pro- 
ffteroe  (m). 

MayheWj  contra,  contended  that  if  the  intermeddling  in  the 
suit  was  the  source  of  the  plaintiflTs  claim  to  the  property, 
as  it  was  here,  the  plaintiflf  could  not  sue.  He  cited  Stephens 
V.  Bagwell  (n) ;  Beynell  v.  Sprye  (o) ;  Stanley  v.  Jones  {}))  ; 
Earle  v.  Hopwood  {g) ;  [Bayley,  J.,  referred  to  Orell  v.  Levy 
(r) ;]  Grose  v.  Amirtamayi  {s).  The  parties  here,  having  used 
an  English  form  of  instrument,  must  be  taken  to  have  con- 
tracted according  to  English  law:  Hyde's  Calc.  Rep.  159; 
Wehhe  V.  Lester  (/). 

Ansiey,  in  reply,  cited  as  to  parties  Hunter  v.  Daniel  {u)  ; 
and  as  to  champerty  Powell  v.  Knowler  (v) ;  Strachan  v. 
Brander  {w) ;  Myers  v.  United  Guarantee  Assurance  Co.  (x); 
Punduinun  v.  Doorga  Nath  (y). 

Cur.  adv.  vult. 

13th  August  1870.  Bayley,  J.  (after  stating  the  facts, 
and  tho  execution  of  the  instrument  of  the  13th  of  Septem- 
ber 1849),  proceeded  :— *The  defendant,  DdmodharMadhavji, 
by  his  written  statement  alleged,  in  para.  6,  ^Hhat  tho   in- 

(fl)  9  Calc.  W.  R  ,  Civ.  R.  490.  (b)  1  Mad.  H.  C.  Rep.  153. 

(c)  8  Moo.  Iml  App.  170, 187.  (rf)  6  Bora.  11.  C.  Rep.,  A.  C.  J.  63 

(e)  Law  Rep.  4  Eq  432.  (/)  1  Ibid,  337. 

is)  2  Myl.  &  K.  590.  (A)  1  Swans.  43. 

(i)  15  Beav.  103,  115.  0)  30  Ibid.  384. 

(*)  2  Sim.  &  St.  244.  {I)  23  Beav.  609.  On  App.  27  L.  J.  Ch.  520. 

(m)  5  Bing.  309. 

(»)  15  Ves.  139.         (o)  1  De  G.  M.  &  G.  660.  (p)  7  Bing.  369. 

(q)  30  L.  J.,  C.  P.  217.  (r)  10  Jur.  N.  S.  210. 

is)  4  Beng.  L.  Rep.,  O.  C.  J.  1.       (0  2  Bora.  H.  C.  Rep.  52  (2nd  ed.). 

(«)  4  Hare  420.  (r)  2  Atk.  224.  (w)  1  Ed.  303. 

(jr)  7  De  G.  M.  &  G.  112.  (y)  Calc.  W.  Rep.  for  1864,  300. 
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1871.       strument  of  the  13th  of  September  1849  was  illegal  and  void 

Ma'dhavji    ^^^  champerty,  and  that  the   same  could  not   bo   enforced 

^-     ,     against  him,  Damodhar  Mddhavji '/'  and  that  was  the  real — I 

A-AHA  ri  DA  8 

Na'randa'b.  may  say,  only — defence  whicli  was  seriously  urged  at  the 
hearing.  An  issue  (the  second)  was  framed  in  these  terms : 
'^  Whether  the  said  instrument  was  illegal  and  void,  for 
champerty  or  maintenance  ;*'  which,  under  the  power  given 
by  the  Sec.  141  of  the  Code  of  Civil  Procedure,  I  have 
amended  by  adding  the  following  words :  ^^  or  as  being  con-  * 
trary  to  public  policy .'' 

I  was  favoured  with  extremely  able  and  elaborate  argu- 
ments, and  a  great  number  of  cases  from  the  English  and 
Indian  Reports  were  cited  by  Mr.  Anstey  for  the  plaintiff,  and 
by  Mr,  Mayhew  for  the  defendant,  Dimodhar  Mddhavji,  the 
former  arguing  very  ably  that  the  agreement  between 
Munildl  and  the  plaintiff  of  the  13th  of  September  1849  did 
not  savour  at  all  of  either  champerty  or  maintenance,  assum- 
ing even  that  such  doctrines  applied  to  Hindus,  whilst  the 
latter  contended  as  strenuously  for  the  opposite  view. 

I  have  carefully  examined  all  the  authorities  cited  by 
counsel,  as  well  as  several  others  which  were  not  mentioned 
at  the  bar. 

Very  high  legal  authorities  in  India  have  denied  that  the 
law  of  champerty  and  maintenance  applies  to  the  natives  of 
this  country.  In  a  case  decided  by  tho  High  Court  of  Ma- 
dras in  the  year  1 863,  FitcliaJcutti  GhetH  v.  Eamala  Nayalc- 
I'han  (z),  Scotland,  C.  J.,  in  delivering  tho  judgment  of  the 
Court,  said :  "  Maintenance  and  champerty  are  made  offences 
by  the  common  and  statute  law  of  England,  which  in  this 
respect  has  no  application  to  the  natives  of  this  country,  and 
in  considering  and  deciding  upon  objections  to  the  civil  con- 
tracts of  natives  on  the  ground  of  maintenance  or  champerty 
we  must  look  to  the  general  principles  as  regards  public 
policy,  and  the  administration  of  justice  upon  which  the  law 
at  present  rests.  To  that  extent  we  think  the  law  can  pro- 
perly be  adopted  and  applied  in  perfect  consistency  with  the 

(r)  1  Mad.  II.  C.  Rep.  153. 


ORIGINAL  CIVIL  JURISDICTION.  7 

Hindd  law  relating  to   contracts:   see  1  Strango's  Hindd. L^^A^__ 

Law  275.  In  this  case  the  ^  maintenance^  is  alleged  to  be  the  Ma'duavji 
loan  of  money  by  the  plaintiff  to  enable  the  defendant  to  sue  j^  T\  , 
and  eject  his  tenant,  Fondeclair;  but  that  of  itself  is  not  Na'randa's. 
suflScient.  There  should  appear  to  be  the  instigation  of  im- 
proper Utigation  with  a  bad  purpose  or  motive,  contrary  to 
public  policy  and  justice/'  In  a  case  decided  at  Calcutta 
by  Peacock,  C.J.,  and  Jackson,  J.,  in  February  18G8  (a), 
the  Court,  in  remanding  the  case  to  the  Judge  of  Tirhut  to 
be  tried  upon  the  merits,  said :  "  The  Judge  then  says  '  pur- 
chasing a  suit  is  champerty.'  But  every  purchase  of  a  suit 
is  not  champerty,  and  the  Judge  does  not  show  that  the  facta 
of  this  case  amounted  to  champerty.  There  is  no  founda- 
tion whatever  for  the  law  laid  down  by  the  Judge  that  a 
chose  in  action  is  not  assignable,  and  there  are  many  cases 
(?/)  in  the  late  Sadr  Court,  and  one  (c)  in  the  High  Court, 
which  tend  to  show  that  champerty  is  not  illegal  in  the 
MofussiL  In  the  face  of  those  cases  the  Judge  ought  not  to 
have  laid  down  the  law  as  to  champerty  in  the  positive 
manner  in  which  he  did  lay  it  down.  In  trying  the  case  de 
novo  upon  the  merits,  the  Judge  may  find  any  facts,  if  any 
exist,  which  justify  his  assertion  that  this  was  a  case  of 
champerty,  so  that  the  parties,  if  they  please,  may  have  the 
question  fully  considered  by  this  court,  whether  in  the  Mofus- 
sil  a  pnrchase  amounting  to  champerty  is  illegal  or  not/' 

In  the  following  month,  namely,  April  1868,  the  point 
again  came  before  the  High  Court  at  Calcutta,  the  Judges 
being  Mr.  Justice  Macpherson  and  Mr.  Justice  Glover,  in  a 
regular  appeal  from  the  Principal  Sadr  Amln  of  Patnd  {d), 
Mr.  Justice  Glover,  in  the  course  of  his  judgment,  said : 
"As  champerty  is  not  a  part  of  our  statute  law,  and  as 
successive  decisions  of  onr  highest  court  have  pronounced  it 
inapplicable  to  this  country,  I  do  not  feel  justified  in  reopen- 
ing the  matter,  or  in  referring  it   to  a  Pull  Bench.     The 

(a)  9  Calc.  W.  Rep.,  Civ.  R.  243. 
(6)  Sadr  Decisions  for  1847,  p.    609. 

1652,  p.    394. 
1B59.  p.  1310. 
(c)  Marehaira  Rep.  303.         (d)  9  Calc.  W.  Rep.,  Civ.  R.  490. 
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1871.       decision  quoted  by  Mr.  Piflfard  is  to  be  be  found  in  the  Sadr 

M^i'DUAVjr  I^ivd^i  Addlat  Reports  for  1852,  p.-  894.    This  decision  was 

'^'     ,    passed  by   a  full   Bench,   consisting  of  five  Judges,  after 

JS>An  A.  riliA  B 

Na'randa's.  reviewing  the  older  cases  on  the  subject,  and  it  decided  that 
champerty  was  not  per  ae  illegal,  but  that  every,  such  arrange- 
ment must  stand  or  fall  according  to  the  peculiar  natui^  ' 
of  its  conditions.  In  this  judgment  the  former  decisions  of 
the  Sadr  Court  were  considered*  and  held  to  have  been 
erroneous,  and  after  full  argument  it  was  decided  that  as . 
between  a  plaintiff  and  a  third  party  an  issue  could  properly 
be  admitted  regarding  the  source  from  which  the  plaintiff 
procured  funds  for  defraying  the  expenses  of  his  action,  that 
is  to  say,  a  suit  ought  not  to  be  at  once  dismissed  without  a 
hearing,  merely  because  the  plaintiffs  in  the  cause  had  agreed 
to  divide  the  matter  sued  for  between  them  if  they  prevailed 
at  law,  but  that  every  such  case  should  be  looked  at  in  its 
own  merits,  should  a  suit  be  brought  to  enforce  or  award  its 
conditions.         *  *  *        The  later  decisions  of  this 

court  have  not  gone  further  than  to  express  doubts  as  to  the 
application  of  the  doctrine  of  champerty  to  our  courts,  but 
the  result  has  practically  been  a  regular  following  of  the 
precedent  of  1852.         ^         *  *  It  seems  to  me, 

therefore,  to  have  been  authoritatively  ruled  that  as  between 
a  plaintiff  and  defendant  in  this  country  no  question  of 
champerty  can  arise,  and  as  I  am  not  prepared  to  dissent 
from  that  ruling,  although  I  confess  to  some  doubts  of  its 
propriety,  I  must  decide  this  issue  against  the  appellants.'' 

Mr.  Justice  Macpherson  concurred  generally  in  that  judg- 
ment, but  on  the  question  of  champerty  or  maintenance 
which  had  been  raised  and  discussed  at  length,  and  the  law 
as  to  which  could  not  yet  be  said  to  have  been  definitely 
settled,  so  far  as  that  court  was  concerned,  he  deemed  it 
unnecessary  to  express  any  opinion,  as  he  agreed  with 
Mr.  Justice  Glover  in  thinking  that  the  appellants  had 
a  good  defence  on  the  merits. 

In  the  most  recent  reported  case  that  I  have  found  on  the 
point,  decided  on  the  3rd  of  May  1870  by  Mr.  Justice  Kemp 


■• 
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and  Mr.  Justice  Jackson  in  tlie  High  Court  at  Calcutta  (e), 1871- 

which  was  a  suit  by  a  Muhammadan  Mukhtinr  for  the  specific    ma'dhaw* 
pcrformanco  of  an  agreement^  under   which  ho    advanced   ^.„  V'     , 
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money  to  carry  on  a  suit  by  members  of  a  Hindd  family  to  Na'banda's. 
set  aside  alienations  made  by  their  father^  on  the  understand- 
ing that  he  was  to  bo  entitled  to  a  share  of  the  estate 
recovered  from  the  purchasers  in  the  event  of  success^  it  was 
held  that  the  agreement  savoured  of  champerty,  and  that  a 
suit  involving  such  interference  in  the  affairs  of  a  Hindu 
family  could  not  be  countenanced. 

In  Mr.  Justice  Kemp's  judgment  the  following  passage 
occurs: — "The  Judge  was  of  opinion  that  the  caso  savoured 
of  champerty,  and  he  refers  to  a  judgment  of  the  learned 
Chief  Justice  Peacock  to  be  found  at  page  2G0  of  the  5th 
Yolame  of  the  Revenue,  Judicial,  and  Police  Journal,  in 
which  that  learned  Judge  said  that,  although  '  ho  did  not 
mean  to  say  that  the  law  of  champerty  is  a  law  applicable 
to  the  Mofnssil,  still  ho  thought  that  the  courts  would  be 
exercising  a  very  unsound  discretion,  and  would  bo  acting 
upon  a  very  erroneous  principle,  if  they  would  allow  a 
stranger  to  interfere  in  family  affaira  on  an  agreement,  be- 
tween him  and  the  real  heirs,  that  if  ho  could  establish  their 
daim  he  would  be  entitled  to  a  share  of  the  estate/' 

A  very  important  case  camo  before  the  High  Court  of 
Calcutta  in  1869,  on  the  subject  of  a  contract  which,  it  was 
alleged,  was  void  from  being  of  a  champertous  nature  and 
contrary  to  public  policy,  and,  therefore,  illegal.  I  allude 
to  Grose  v.  Amiriamayi  Dasi  (/),  decided  in  April  on  the 
original  jurisdiction  side  by  Mr.  Justice  Phear,  and  on  appoal 
hy  Peacock,  C.J.,  and  Macpherson,  J.,  in  August  1809. 

There  one  of  the  issues  (the  third)  raised  by  the  learned 
Judge  in  the  court  below  was:  ''Was  the  alienation  to 
Grose  absolutely  void,  as  being  contrary  to  public  policy, 
within  the  operation  of  any  law  affecting  champerty  and 

(0  13  Calc.  W.  Rep.,  Civ.  R.  427- 
(/)  4  Beng.  U.  C.  Rep ,  O.  J.  1. 

viii. — 2  o  c 
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1871.       maintenance  V^    Mr.  Justice  Phear  says  (p.  8) :    ^^  As  re- 
Ma'dhavji    gards  the  third  issuo^  it  is  a  httlo  difficult  to  say  how  tar 
Kaha'nda's   ^^®   English  law   against   champerty  and  maintenance  at 
Na'uanda's.  present  reaches."     Then,  after  stating  that  still  there  un- 
doubtedly does  exist  in  England  even  now  a  law  forbidding 
champerty  and  maintenance,  and  that  the  change  which  has 
taken  place  is  not,  properly  speaking,  in  the  law  itself,  but 
in  the  circumstances  of  society,  which  has  so  altered  as  to 
elevate   a  largo  class   of  transactions  out  of  the  mischief 
named  champerty  and  maintenance,  and  thus  to  leave  the 
subject  shorn  of  its  original  dimensions,  he  proceeds  (p.  9) : 
*'  The  purchase  of  a  title  pending  in  suit  (even  by  a  Queen's 
Counsel)  is  not   now   necessarily  invalid,  and  the  assign- 
ment of  a  chose  in  action  is  not  of  itself  contrary  to  modem 
law. 

'^  Nevertheless,  as  I  have  already  said,  the  principle  of 
public  policy  which  once  found  action  in  these  statutes  is 
still  operative,  and  the  Courts,  both  of  Law  and  of  Equity, 
give  effect  to  it  as  part  of  the  Common  Law  of  England.  It 
is  important,  however,  for  the  right  understanding  of  its 
application,  that  it  should  not  be  confounded  with  any  of  the 
rules  of  Equity,  under  which  a  transaction  between  parties 
is  judged  of  solely  with  regard  to  the  conduct  of  the  parties 
towards  each  other. 

''The  late  Lord  Justice  Turner,  in  the  cnso  o{ Knight  v. 
Bowi/er,  27  L.  J.  Ch.  520,  where  'objection  was  made  on  the 
part  of  the  appellants  to  the  title  of  some  of  the  plaintiffs, 
upon  tho  ground  that  their  interests  were  acquired  by  means 
of  a  purchase  which  was  illegal  and  invalid  as  being  affected 
by  tho  laws  relating  to  champerty  and  maintenance,'  said 
that  '  in  order  to  maintain  the  objection  as  an  answer  to  tho 
suit,  the  appellants  must  show  that  the  purchase  was  illegal 
and  void  on  principles  of  public  policy,  upon  grounds  far 
higher  than  the  mere  interests  of  the  parties.'        *      *       :f. 

''So  far,  then"  (proceeds  Mr.  Phear),  "as  the  present 
issue  is  concerned,  I  have  to  look  to  the  general  nature  of  the 
transaction,  and  to  consider  it  in  reference  to  the  interests 
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of  the  community  at  large,  rather  than  to  its  merits  as  be-        ^^^^' 
tween  tho  parties ;   and  in  this  respect  it  is  not  nowadays    Ma'dhavji 
a  critical  fact  that  the  subject  of  tho  contract  was  matter  in    kaha^nda's 
suit,  or  about  to  be  put  in  suit :  for,  as  Lord  Justice  Turner   Na'banda'b. 
also  remarked  in  the  course  of  the  above-cited  judgment,  tho 
cases  abundantly  prove  that  property  which  is  in  litigation 
may  be  made  the  subject  of  sale  and  purchase.      4c       ^i:       * 

"Then,  is  the  law  which  renders  champerty  and  mainte- 
nance illegal  in  England  part  of  the  law  which  this  court, 
in  the  exercise  of  its  ordinary  original  jurisdiction,  is 
bound  to  administer  ?  Viewed  in  tho  light  in  which  I 
have  endeavoured  to  place  it,  I  think  it  is.  In  other  words, 
I  think  that  the  law  which  forbids  and  makes  void  all  acts 
contrary  to  public  policy  and  subversive  of  tho  general 
interest  of  society  is  in  force  at  least  within  the  presidency 
towns/' 

The  decree  of  Mr.  Justice  Phear  was  reviewed  when  tho 
case  came  before  C. J.  Peacock  and  Macpherson,  J.,  on  ap- 
peal,  and  those  learned  Judges,  after  a  very  full  and  learned 
argument,  held  that  the  deed  of  the  4th  of  April  1859,  which 
in  the  court  below  had  boon  held  to  bo  wholly  void,  as 
being  without  definite  consideration,  and,  being  in  the  nature 
of  a  gambling  transaction,  not  valid  against  heirs  under 
Hindu  law,  and  also  void  as  being  of  a  champertous  nature 
and  contrary  to  public  policy,  was,  so  far  as  it  related  to  tho 
moiety  of  the  property  assigned  to  Grose  absolutely,  not 
binding  on  tho  plaintiflf,  or  on  the  persons  who  on  the  death 
of  the  widow  might  succeed  to  tho  property  of  her  deceased 
busband  ;  that,  though  not  void  on  tho  ground  of  champerty, 
it  was  an  unconscionable  bargain  and  a  speculative,  if  not  a 
gambling',  contract,  and  that  there  was  no  necessity  for  such 
an  alienation  by  the  widow.  But  the  appellate  court  held 
that,  so  far  as  regarded  the  assignment  of  the  moiety  as 
security  for  the  advances  and  expenses  which  Grose  or  his 
assigns  might  reasonably  and  properly  make  and  incur  for 
the  maintenance  of  the  widow  for  carrying,  on  tho  necessary 
proceedings  to  enforce  her  rights,  with  12  per  cent,  interest 
on  such  advances,  it  was  not  void,  but  created  a  charge  upon 
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^^^'        that  moiety  which  was  bindinc?  upon  the  reversionary  heirs 

Da'HODHAS  o        *r  * 

Ma'dhavji  of  the  husband  to  the  extent  of  such  advances  and  expenses. 
KahjinJda'b  T^^^  ^^®  agreement  of  April  1859  was  void  by  English 
Na'randa's.  law,  as  being  a  mere  gambling  transaction  and  contrary 
to  public  policy,  and  illegal,  and  that  the  law  which  would 
have  been  applicable  to  the  case  if  it  had  been  tried  by  a 
zilld  court  at  Hugli,  where  the  suit  was  originally  instituted, 
was  practically  the  same  as  the  English  law,  whatever  might 
be  the  nationality  of  the  parties. 

All  the  three  Judges  in  that  case  quoted  and  acted  upon 
a  definition  given  by  the  Lords  of  the  Judicial  Committee 
of  the  Privy  Council  in  a  case  decided  in  1860,  on  appeal 
from  tho  Sadr  Divini  Addlat  at  Madras,  a  definition  quoted 
and  acted  upon  by  C.J.  Scotland  in  the  case  I  have  cited 
from  1  Mad.  H.  C.  Rep.  153,  and  by  Chief  Justice  Couch  in  a 
case  heard  by  him  and  Gibbs,  J.,  in  March  1869,  and  report- 
ed in  6  Bom<  H.  C.  Rep.,  A.  C.  J.  63. 

In  the  last  case,  which  may  well  be  cited  here  (6  Bom. 
H.  C.  Rep.,  A.  C.  J.  63),  R.  had  entered  into  an  agreement 
with  G.J  that  if  a  suit  which  was  then  about  to  bo  brought 
by  G.  for  the  recovery  of  certain  land  should  be  decided  in 
favour  of  G.,  B.  was  to  pay  G.  Rs.  85,  and  G.  was  to  make 
over  to  R.  half  the  land  recovered.  R.  was  to  pay  to  G. 
Rs.  50  in  certain  proportions,  which  R.  was  to  lose  if  the  suit 
were  not  decided  in  favour  of  G.  G.  recovered  the  land,  and 
then  R.  sued  him  on  the  above  agreement. 

No  issue  had  been  taken  in  the  Munsifs  Court  on  the 
question  whether  the  agreement  was  void  for  champerty. 
An  issue  was  raised  on  this  question  by  the  appellate  Judge, 
the  Acting  District  Judge  of  the  Konkan,  and,  no  evidence 
being  taken,  was  decided  in  favour  of  the  defendant. 

It  was  held  by  Sir  Richard  Couch  (Gibbs,  J.,  concurring), 
on  special  appeal,  that  as  it  was  not  manifestly  apparent  on 
the  face  of  the  proceedings  that  the  agreement  was  against 
morality  or  public  policy,  the  appellate  Judge  ought  not  to 
have  held  it  void,  and  the  court  intimated  its  opinion  that 
the  agreement  was  not  void  on  the  ground  of  thamperty — 
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at  any  rate,  that  it  was  capable  of  explanation  by  a  consider-        I87i. 
ation  of  the  sarroonding  circumstances   which  the   plaintiff    MA'DOAva 
shoald  hare  an  opportunity  of  giving  in  evidence ;  and  the    ^     y-     , 
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decree  of  the  appellate  court  was  reversed^  and  the  suit  Na'kanda'b. 
remanded  to  it  for  rehearing. 

The  law  was  stated  by  the  Lords*  of  the  Judicial  Commit- 
tee, in  Fisher  V.  Kamala  Naick<ir  {g),  in  the  following  words  :— 
"The  Court"  (referring  to  the  Sidr  Court  at  Madras) 
"seem  very  properly  to  have  considered  that  the  champerty, 
or  more  properly  the  maintenance,  into  which  they  wore 
inquiring,  was  something  which  must  have  the  qualities 
attributed  to  champerty  and  maintenance  by  the  English 
law;  it  must  be  something  against  good  policy  and  jus- 
tice, something  tending  to  promote  unnecessary  litigation, 
something  that  in  a  legal  sense  is  immoral,  and  to  the 
constitution  of  which  a  bad  motive  in  the  same  sense  is 
necessary.  It  was  necessary,  therefore,  to  look  at  the  sub- 
stance of  the  transaction,  and  not  merely  the  language  of 
the  instruments''  (p.  187). 

Now  apply  that  test,  which  appears  to  be  the  decisive  one, 
in  questions  of  this  nature  in  India  in  the  present  case. 
I  am- of  opinion  that  in  the  agreement  between  Munilal 
and  the  plaintiff  there  was  nothing  against  good  policy  and 
justice,  nothing  tending  to  promote  unnecessary  litigation, 
nothing  that  in  a  legal  sense  is  immoral,  and  to  the  constitu- 
tion of  which  a  bad  motive  in  the  same  sense  existed. 

The  present  case  differs  from  all  those  cited  before  me,  in 
that  the  party  to  the  alleged  champertous  agreement  to 
whom  assistance  was  to  bo  given,  namely,  Munilal,  was  nei- 
ther a  plaintiff  nor  a  defendant  in  any  suit  then  pending  or 
about  to  be  commenced. 

The  suit  which  was  the  cause  of  Munildl's  application  to 
the  plaintiff  had  been  brought  against  Purshotam  Prdnjivan- 

*  Lord  Kingsdown,  Lord  Justice  Knight -Bruce,  Lord  Justice  Turner, 
Sir  Edward  Ryan,  Sir  John  Coleridgo,  Sir  Lawrence  Peel,  Sir  James  Col- 
Tile  (a  conrt  of  unusual  strength). 

{g)    8  Mod.  Ind.  App.  170. 
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^87^*        dds  alone;  it  was  a  simple  action  of  trespass  quare  clausum 
Ma'dhavji   fi^U^^  brought  on  the  Plea  Side  of  the  Supreme  Court;  and  in 
Kah^n    '     *^^^®  ^y^  when  the  old  strict  technical  rules  of  pleading 
Na'banda's.   wore  in  force,  and  which  were  not  in  fact  abolished  until 
pleadings  were  swept  away  upon  the  institution  of  the  High 
Court  in  1862,  it  would  have  been,  I  think,  a  somewhat  un- 
usual thing  for  a  third  party  like  Munil^l  to  have  asked  that 
ho  might  be  joined  as  a  defendant  in  such  action  of  trespass, 
if  indeed  such  an  application  could  have  been  successfully 
made  at  all. 

Assuming,  however,  that  Munilal  had  by  agreement  with 
Purshotam  prevailed  on  the  latter  to  allow  Kahfindds,  tho 
present  plaintiflF,  to  conduct  the  defence  of  the  suit,  so  as  to 
obtain  the  object  which  Munildl  and  Kahdndds  apparently 
had  in  view,  namely,  to  stop  the  action  against  Purshotam 
in  so  far  as  it  related  to  any  alleged  or  supposed  claim  over 
Munil&?s  vacant  piece  of  land — an  assumption  hardly  justified 
by  the  evidence,  as  Purshotam  had  not  been  served  with  the 
summons,  or  received  notice  in  the  proper  course  of  business 
that  the  action  had  been  brought  against  him — I  do  not  see 
how  such  an  arrangement  was  against  public  policy,  or  that 
it  in  any  way  tended  to  promote  unnecessary  litigation.  Tho 
object  was  to  stop  litigation,  and  to  procure  for  Munilal 
what  he  appeared  to  think  was  in  danger  from  the  action 
then  ponding,  though  it  is  diflScult  to  see  how  any  litigation 
in  an  action  of  trespass  for  damages  brought  by  Mddhavrdv 
and  Anandrdv  Baghundthji  against  Purshotam  could  interfere 
with  or  prejudice  the  right  or  title  of  JIunildl  to  his  vacant 
piece  of  land.  , 

Munildl  appears,  however,  rightly  or  wrongly,  to  have 
thought  that  it  would,  and  in  his  penury,  and  in  his  alarm 
in  his  mistake  and  ignorance  as  to  the  real  character  and 
nature  of  the  suit  brought  against  Purshotam,  hastens  immo« 
diately  to  his  friend  and  creditor,  Elahdndds  Ndrandds,  the 
present  plaintiff,  proposes  to  him  terms  for  his  own  protec- 
tion for  tho  future  improvement  of  tho  property  at  their  joint 
expense,  and  for  tho  joint  use  and  benefit  of  himself  and 
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^871.  The  subsequent  vexatious  proceedings  taken  by  M&dhav- 

Ma'dhavji    r^v  and  Anandrilv  Ilaghundthji  in  the  Police  Court,  to  try 
-J    ^;  ^  ,    and  get  possession  of  the  vacant  piece  of  land^  were  not 
Na'kanda's.  within  the  scope  of  the  agreement  of  the  13th  of  September 
/  1849,  which  was  limited  in  terms  to  Kahdndds  Ndrandds 

conducting  the  case  then  pending  in  the  Supreme  Court, 
which  in  fact  he  never  did,  as  the  suit  was  at  once  aban- 
doned by  the  plaintiffs,  and  never  came  into  court  at  all. 

Then,  when  matters  (as  the  plaintiff  Kahdndds  said  in  his 
evidence)  Were  quiet,  he  erected  a  temporary  shed,  paying 
Rs.  600  or  Rs.  700  out  of  his  own  money  in  building  it ;  and 
afterwards,  in  1861  or  1862,  a  substantial  building  was  jointly 
erected  by  Munildl  and  himself  at  their  joint  expense,  the 
plaintiff  furnishiug  Bs.  3,000,  and  Munildl,  through  his  as- 
sistance, borrowing  Rs.  2,000. 

That  was  done  in  pursuance  of  the  terms  of  the  agreement 
of  the  13th  of  September  1849,  which  provided  that  after 
Munildl  had  proved  to  the  satisfaction  of  the  Court  that  the 
said  ground  was  his  sole  property  (proof  which,  as  it  turned 
out,  it  was  unnecessary  for  him  to  produce),  Eiahdndds  and  ho 
should  build  a  house,  chdl,  or  other  building  on  the  said 
ground  at  their  joint  expense,  the  rents  and  profits  whereof 
wore  to  be  enjoyed  jointly  by  them  during  MunilaFs  life, 
and  after  his  death  the  said  piece  or  parcel  of  land,  and  build- 
ing then  standing  thereon,  were  to  bo  the  sole  absolute 
property  of  the  plaintiff,  Kahdndas,  his  heirs,  executors, 
administrators,  and  assigns,  and  undcr^which  provision  the 
plaintiff  now  claims  the  property. 

The  agreement  impugned  by  the  defendant,  Ddmodhar 
Mddhavji,  when  its  real  nature  is  considered  and  the  sur- 
rounding circumstances  looked  at,  was  not  a  transaction 
entered  into  in  the  course  of  "  the  traffic  of  merchandising 
in  quarrels  and  huckstering  iu  litigious  discord, "  reprobated 
by  Lord  Justice  Knight-Bruce  in  the  case  oiReynell  v-  Sprye 
(h).  It  was  entered  into  solely  for  the  defence,  protection, 
and  improvement  of  the  property  which  Munildl  considered, 
was  in  danger  of  being  taken  from  him. 

(A)  21  L.  J.  Ch.  655. 
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In  the  case3  of  champerty  cited  at  tlie  bar  in  which  tho       l^7i» 
Bgrecmenta  wero  considered  as  illegal  and  void,  the  sharing    MVDiiAvjr 
of  the  property  was  tho  consideration  of  the  advance  or  loan  «,      ^    , 
of  money.    But  here  Kahundus  is  not  to  have  the  land  in   NVua.nda's. 
consideration  that  he  should  conduct  tho  suit  pending  in  tho 
Supreme  Court  in  1849.    That  is  not  tho  consideration,  and 
the  decisions  as  to  champerty  do  not  apply  in  tho   present 
case. 

Munilal  does  not  agree  or  promise  to  give  the  vacant  land 
over  to  Kahandas  directly  the  suit  is  over.  Ilad  he  done 
so,  the  authorities  citod  on  behalf  of  the  defendant  might 
have  been  more  in  point.  When  Munildl  had  proved  to  tho 
Court  (it  was  he,  be  it  remarked,  and  not  Kahandds,  who 
proposed  to  furnish  tho  proof)  that  the  ground  was  tho  solo 
property  of  Munilal,  then,  and  not  till  then,  the  land,  which 
at  that  time  was  comparatively  valueless  and  produced  no 
rent,  was  to  bo  built  upon  at  the  joint  expense  of  both 
parties  to  the  agreement,  and  tho  rents  during  Munildrs 
lifetime  wero  to  be  jointly  enjoyed  by  each ;  so  that  an  en- 
tirely new  and  valuable  consideration  for  the  agreement  is 
introduced,  or  rather,  I  should  say,  new  and  material  consi- 
derations, moving  as  well  from  Kahdndas  to  Munilil  a.s  from 
Manilil  to  Ejihandas,  each  party  deriving  considerable  and 
substantial  benefit  from  the  agreement  if  its  terms  were  duly 
carried  oat. 

InProssery.  Edmonds  (i)  Lord Abinger  said:  "All  our 
cases  of  maintenauco  and  champerty  are  founded  on  tho 
principle  that  no  encouragement  should  be  given  to  litigation 
by  the  introduction  of  parties  to  enforce  those  rights  which 
others  are  not  disposed  to  enforce*' — a  passage  quoted  with 
approbation  by  Williams,  J.,  in  the  year  1860,  in  delivering 
the  judgment  of  the  Exchequer  Chamber  in  Andefson  v. 
Ratcliffe  (j),  in  which  judgment  he  said  :  "  Champerty  is  a 
species  of  maintenance,  being  a  bargain  with  a  plaintiff  or 
defendant  to  divide  the  land,  campum  partiri,  or  other  mat- 
ters sued  for,  between  them,  if  they  prevail  at  law,  where- 

(i)  1  Y.  &  C.  Exch.  481. 
(;)  EL  B.  &  E.  806,  819  ;  28  L.  J.  Q.  B.  32. 
VIII. — 3  o  c 
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1871.        upon  the  champortor  is  to  carry  on  the  party^s  suit  at  liis  own 
mI'dhIv^''   expense :  see  Russell  on  Crimes,  Bk,  II.,  Ch.  20^'  (  p.  825). 

V, 

Kaha'nda'b        Hero  Kahdndas  was  not  to  get  the  land,  or  any  portion  of 
Na'kanda's.  .  . 

it,  or  of  the  building  upon  it,  until  after  Munilal's  death,  and 

the  agreement,  as  already  pointed  out,  expressly  provided 

for  the  erection  of  a  building  on  it  by  both  of  those  persons 

at  their  joint  expense. 

That  was  done.  The  building  was  erected  at  the  joint 
expense  of  Munildl  and  the  plaintiff,  and  they  jointly  enjoyed 
the  rents  as  long  as  Munilfil  was  alive.  In  other  words,  tho 
agreement  was  acted  upon  by  Munilal  and  by  the  plaintiff, 
and  without  objection  from  the  other,  from  the  time  of  its 
execution,  in  September  1849,  without  interruption  for  nearly 
fifteen  years — namely,  until  Munildl's  death  in  June  186i; 
and  I  see  no  reason  to  regard  it  in  any  other  light  than  as  a 
.  perfectly  valid  and  binding  contract.  The  defendant,  follow- 
ing, apparently,  what  is  not  an  uncommon  practice  in  Bombay, 
did  not  trouble  himself  with  investigating  the  title  of  tho 
property  on  tho  supposed  security  of  which  he  lent  Haribhdi 
GirdharldlEs.  10,000  in  September  1866  andRs.  4,000  more 
in  August  1867.        *  *  * 

There  appears,  therefore,  to  mo  to  be  no  objection  to  tho 
validity  of  the  agreement  of  the  13th  of  September  1849, 
under  which  tho  plaintiff  claims  to  recover  possession  of 
the  property  in  question,  an  agreement  which — the  parties 
executing  it  being  Hindds,  and  the  document  itself  one  under 
seal,  having  been  sealed  and  delivered  as  an  English  deed 
— seems  to  comply  with  the  requirements  mentioned  by  tho 
Lords  of  the  Privy  Council  in  a  judgment  delivered  by  them 
in  March  1869,  in  Raja  Sahib  Prahlad  Sen  v.  Budhu  Sing 
and  four  other  suits  on  appeal  from  the  High  Court  at  Cal- 
cutta (&),  where  they  held  that  it  is  the  established  practice 
of  the  courts  in  India,  in  cases  of  contract,  to  require  satis- 
factory proof  that  consideration  has  been  actually  received 
according  to  the  terms  of  tho  contract,  and  that  a  contract 

(*)  2  Bcng.  L.  Rep..  P.  C.  111. 
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uuJer  seal  docs  not  of  itself  in  India  import  that  there  was        ^^71. 

«...  -J         i«         /•        J.1  i  Da'modhau 

a  samcient  consideration  for  the  agreement.  MADnAVJi 

Being  as  I  am  clearly  of  opinion  that  the  agreement  was  ^V^*'^^^^^ 
and  is  a  valid  and  bond  fide  one,  of  which  the  plaintiff  can 
claim  the  benefit  in  this  suit,  it  becomes  unnecessary  to  con- 
sider the  point  argued  at  the  bar,  whether  the  defendant, 
Damodhar  Madhavji,  who  was  not  a  party  to  it,  can  be  al- 
lowed to  contend  that  the  agreement  was  illegal,  as  bciug 
of  a  champertous  character. 

From  the  above  judgment  the  first  defendant  appealed. 
The  appeal  came  on  for  hearing  on  the  2nd  of  March  1871, 
before  Westropp,  C.J.,  and  Melvill,  J. 

B.  Tijabji  (with  him  Mayhew),  for  the  appellant: — The  deed 
of  1849  is  void  for  champerty.  [Westropp,  C.J. : — Suppose, 
for  a  moment,  it  savours  of  champerty;  the  executing 
party,  i.(?.,  tho  vendor,  took  no  objection  to  it.  He  induced 
the  plaintiflf  to  expend  money  in  building  on  the  land,  and  he 
himself,  so  long  as  he  lived,  enjoyed  a  share  in  the  fruits  of 
the  money  so  laid  out.  After  that,  would  it  now  be  equitable 
to  allow  your  client,  who  claims  through  tho  administrator  of 
tho  vendor,  to  avoid  -the  deed  ?]  The  representatives  of 
Manilal  ought  to  have  been  brought  before  the  court. 
[Westropp,  C.J. : — ^Why  ?  This  was  not  a  mortgage.  It 
^as  a  sale  out  and  out  from  the  death  of  Muiiilal.  Munildl's 
heirs  have  now  no  claim  whatever  to  tho  land.] 

An9tey  and  McOulloch,  for  the  respondent,  were  not  called 
upon. 

Westropp,  C.J. : — As  Munildl  had  neither  sons,  grandsons, 
nor  other  issue,  and  did  not  dispute  the  validity  of  the  deed, 
or  the  rights  the  plaintiff  may  have  acquired  under  it,  but 
induced  the  plaintiff  to  expend  his  money  in  building  on  the 
land  on  the  faith  of  the  deed,  and  enjoyed,  pursuant  to  its 
terms,  a  share  in  the  profits  of  the  capital  thus  expended,  the 
defendant  cannot  now  be  allowed  to  dispute  its  validity.  It 
w  not  necessary  for  us  to  express  any  opinion  as  to  the  extent 
tt^  which  the  law  of  champerty  is   applicable  in   the  Trcsi- 
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__1§7L tioncy  town,  or  in  the  Mofassil ;  but  wo  may  say  this  mnch^ 

Ma'dhavji    that  WO  do  not  romombcr  any  case  in  which  an  agreement 
Kaha^nda's   ^  advance  money  in  defence   of  an  existing  possession  of 
Na'banda's.   property  has  been  held  to  be  champertous.    The  decree  mnst 
be  affirmed. 

Decree  affirmed  with  costs. 

Attorneys  for  the  plaintiff:  Acland,  Preniis,  and  BtsJwp. 
Attorney  for  the  defendant :  G.  Tyahji, 


March  1>. 


.  The  Asiatic  Banking  Corpobation  (Limited), 
in  Liquidation Plaintiffs, 

AmadobViegas  and  another,  Administrators 
of  tho  Estate  of  Amador  Viegas  (tiie 
younger)  ^ '. Defendants. 

Administrator — Distribution  of  Assets — Knowledge  of  Debt — Actual 
Knowledge — Calls — Act  X,of\86b,  Sec,  282 — Indian  Succession  Act. 

Semble  that  an  administrator  who  pays  such  cleDts  as  he  knovs  of 
otherwise  than  equally  and  rateable  as  far  as  the  assets  of  the  deceased 
will  extend,  innccordance  with  the  provisiuns  of  Sec.  282  of  Act  X.  of  1865^ 
is  personally  liable  for  any  loss  occasioned  to  a  creditor  of  the  deceased  by 
such  improper  distribution  of  the  assets. 

In  order  to  charge  such  administrator,  his  knowledge  mast  be  actual,  as 
distinguished  from  a  constructive  or  imputable  knowledge. 

A  liability  to  pav  calls  is  a  debt  within  the  meaning  of  the  above  section 
(282  of  Act  X.  of  1865). 

^HE  facts  of  this  case  sufficiently  appear  from  tho  judgment 
of  the  Court. 

Tho  case  came  on  for  hearing  beforo  Gbeen^  J.,  on  the 
13th  of  January  1871. 

Farran  (with  him  tlie  Honorable  A.  B,  Scobh,  Advocate 
General),  for  tho  plaintiffs :— The  defendants,  the  administra- 
tors of  Amador  Viegas  the  younger,  knew  that  the  intestate 
was  possessed  of  fifty  shares  in  tho  plaintiffs'  Company, 
for  the  shares  are  mentioned  in  tho  inventory  filed  by  tho  de- 
fendants. They  must  also  have  known  that  tho  Corporation 
was  being  wound  up  in  the  early  part  of  18G7,  for  it  was  a 
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matter  of  common  notoriety  in  Bombay,  and  these  shares  arc ^^'^i: 

Asiatic 

actually  entered  in  the  defendants'  inventory  as  unsaleable.      Banking 
From  these  circumstances  tho   Court  will  infer  that  they  "^^' 

had  kaowledcre  of  the  intestate's  liability  on  these  shares,  or  Amadoe 
at  least  that  they  had  the  means  of  knowing  it,  as  the  most  ct  a^ 
cursory  inquiry  with  reference  to  these  shares  would  have 
disclosed  that  they  were  not  fully  paid-up  shares,  and  that 
calls  were  about  to  be  made  upon  them.  The  defendants 
kivo  given  no  notices  under  Sec.  42  of  Act  XXVIII.  of 
1806;  they  have  distributed  the  estate  without  taking  tho 
most  ordinary  precautions  to  ascertain  the  claims  upon  it. 
That  being  so,  the  Court  will  presume  that  they  knew  what 
tlicy  oQght  to  have  known. 

Whatever  may  have  been  the  law  prior  to  the  passing  of 
tlie  English  Companies'  Act  of  1862,  since  then  the  liability 
of  a  shareholder  to  contribute  to  the  assets  of  a  company  is  a 
debt  payable  when  the  calls  are  made — a  dcbitum  in  prwsenti 
i/i  futuro  solvendum :  25  &  26  Vict.,  c.  89,  s.  75;  WilUavis  v. 
Eardin^  (a).  It  is  not  contended  that  it  is  hero  a  specialty 
debt,  bat  it  is  a  debt,  and  one  of  which  the  defendants  had 
knowledge.  They  were  bound  then  to  pay  it,  or  to  set  apart 
a  sum  for  the  payment  of  it,  proportionately  with  tho  other 
debts  of  the  intestate,  so  as  to  carry  out  tho  intention  of  Sec. 
282  of  tho  Indian  Succession  Act,  and  not  having  done  so, 
the  defendants  are  now  personally  liable  to  pay  tho  amount 
«fliich  the  plaintiff  would  have  received  if  tho  assets  of  tho 
intestate  had  been  rateably  divided  amongst  his  creditors. 

Macplierson  (with  him  McCullocJi),  for  tho  defendants  : — 
Admitting,  for  tho  purpose  of  this  argument,  that  this  liabi- 
lity is  a  debt,  the  defendants  had  not  knowledge  of  it.  That 
is  sworn  to,  and  there  is  no  reason  why  the  Court  should 
not  believe  what  is  so  stated. 

Cur.  ado,  vulL 

March  9.  Green,  J. : — ^This  a  suit  to  recover  from  tho  de- 
fendants, who  are  administrators  of  the  estate  of  tho  lato 
Amador  Viegas  tho  younger,  tho  sum  of  Rs.  15,000  due  for 

(a)  Law  Rep.  1  Eng.  &  I.  App.  9. 
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calls  in  respect  of  fifty  new  shares  in  the  Asiatic  Banking 
Corporation,  of  which  the  said  Amador  Vicgas  the  younger 
was  th§  registered  holder  at  the  time  of  his  death. 

By  an  order  of  the  High  Court  of  Chancery  in  England, 
dated  the  3rd  day  of  November  1866,  the  Asiatic  Banking 
Corporation,  a  joint  stock  company  incorporated  by  Royal 
Charter,  was  ordered  to  bo  wound  up  by  the  said  court 
under  the  provisions  of  the  English  Companies'  Act,  1862. 
By  a  certificate  of  the  Chief  Clerk,  dated  the  17th  of  July 
1867,  the  name  of  Amador  Viegas  is  certified  to  be  included 
(with  others)  in  the  list  of  contributorios  to  the  company  as 
the  holder  of  fifty  new  shares,  and  by  an  order  of  the  said 
court,  dated  the  12th  of  November  1867,  a  call  of  £10  per 
share  was  made  on  the  holders  of  the  new  shares,  including 
(amongst  others)  the  said  Amador  Viegas,  and  the  amount 
of  such  call  was  ordered  to  bo  paid  into  the  Oriental  Bank  at 
Bombay  on  or  before  the  18th  day  of  January  1868.  By 
another  order  of  the  said  court,  dated  the  26th  of  May  1868, 
a  further  call  of  £20  per  share  was  mado  on  the  holders  of 
new  shares,  including  the  said  Amador  Viegas,  and  the  same 
was  to  bo  payable  to  the  Oriental  Bank  at  Bombay ;  as  to 
£8  per  share  (part  of  the  said  call),  on  or  before  the  1st  of 
August  1868;  as  to  £6  per  share  (further  part  of  tho  said 
call),  on  or  before  the  1st  day  of  February  1869 ;  and  as  to 
the  sura  of  £6  (residue  of  the  said  call),  on  or  before  tho  1st 
day  of  May  1869. 

The  shareholder  Amador  Viegas  died  before  tho  winding- 
up  order,  and  on  tho  25th  of  September  1866,  intestate. 
Shortly  after  his  death,  and  on  the  12th  of  November  1866, 
the  defendants  applied  for,  and  on  the  12th  of  February  1867 
obtained,  from  this  court,  a  grant  of  administration  to  tho 
estate  of  Amador  Viegas  the  younger.  On  the  18th  of  No- 
vember 1867  the  liquidators  in  London  sent  a  circular  ad- 
dressed to  tho  deceased  at  Bombay,  giving  notice  of  the  call 
made  by  the  order  of  tho  12th  day  of  the  same  month.  This 
circular,  which  is  not  now  produced,  appears  to  have  come 
to  the  hands  of  the  defendants,  as  by  a  letter,  dated  tho  8th 
of  January  1868,    and  addi'csscd  to  tho  liquidators,  they 
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acknowledj^o  its  receipt,  and  write  as  follows : — "  Wo  are  in 1?IL_ 

.Asiatic 

receipt  of  your  circular,  dated  the  ISth  of  November  last,  in  Banking 
respect  to  calls  on  the  shares  held  by  the  deceased  Amador  ^^"^^*' 
Vicgas,  junior.  In  reply,  we  beg  to  state  that  he  died  in  Amador 
September  18G6,  intestate  and  insolvent.  The  undersigned  ei  aZ. 
obtained  letters  of  administration  from  the  High  Court,  and 
realised  the  little  property  he  had,  together  with  a  few  shares 
in  different  joint-stock  companies.  The  deceased':}  liabilities 
amounted  to  nearly  Rs.  55,000,  and  his  assets  realised  only 
Rs.  37,000.  We,  accordingly,  compromised  with  his  creditors 
in  the  best  way  wo  could  possibly  do  it,  closed  the  accounts, 
and  handed  them  to  the  court  in  August  last.  The  balance 
in  favour  of  the  estate  is  Rs.  202-4-7,  at  your  disposal.  The 
deceased  left  a  widow  and  three  children  unprovided  for,  and 
we  are  obliged  to  maintain  them  at  our  own  and  other 
friends'  expense.''  On  the  20th  of  April  18G8  the  solicitor 
in  Bombay  of  the  liquidators  wrote  to  the  defendants, 
requiring  payment  of  the  call,  and  the  defendants,  on  the 
27th  of  the  same  month,  wrote  to  the  same  effect  as  their 
letter  of  the  8tb  of  January  1868  already  mentioned.  No 
steps  seem  to  have  been  taken  for  some  time  after  the  death 
of  the  intestate,  and  after  the  grant  of  administration  to  the 
defendants  to  substitute  their  names  for  that  of  the  deceased 
in  the  list  of  contributories  of  the  corporation,  though  the 
fact  of  such  grant  of  administration  came  to  the  knowledge 
of  the  liquidators  in  January  or  February  18G8;  but  by  an 
order  of  the  Court  of  Chancery,  dated  the  Gth  of  April  1809, 
it  was  ordered  that  the  list  should  be  amended  by  striking  oat 
the  name  of  Amador  Viegas,  and  substituting  the  names  of 
Amador  Viegas  the  elder  and  Gabriel  Viegas,  as  the  admi- 
nistrators of  the  said  Amador  Viegas,  deceased,  in  respect  of 
the  fifty  new  shares  standing  in  his  name,  and  that  a  call  of 
£30  per  share  bo  made  upon  the  said  Amador  Vicgas  the 
elder  and  Gabriel  Viegas,  as  such  administrators  of  the  said 
Amador  Viegas,  deceased,  and  that  the  said  Amador  Vicgas 
the  elder  and  Gabriel  Viegas,  as  such  administrators  as 
aforesaid,  on  or  before  the  21st  day  of  June  18G9,  or  within 
four  days  after  service  of  that  order,  should,  out  of  the  assets 
of  the  said  Amador  Viegas,  deceased,  in  a  due  course  of 
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administration^  pay  into  the  Oriental  Bank  at  Bombay  the 
amount  whicli  would  be  due  from  tbo  estate  of  the  said  Ama- 
dor Viegas,  deceased^  in  respect  of  such  call. 

By  the  plaint  in  this  suit,  which  was  filed  on  the  14th  o^ 
June  1870,  the  contention  is  put  forward  that  the  liability  of 
the  estate  of  the  intestate  to  pay  calls  in  respect  of  tlio 
said  fifty  new  shares  was  of  the  nature  of  a  specialty  debt, 
and  that  the  defendants  ought  to  have  retained  sufficient 
assets  of  the  deceased  to  pay  the  said  calls  in  priority  to 
liabilities  of  the  said  estate  on  simple  contract,  which  tho 
defendants  did  not  do,  and  that  so  far  as  the  defendants 
have  not  sufficient  assets  of  tho  deceased  to  satisfy  the  liabi- 
lity of  the  said  deceased  in  respect  of  the  said  calls,  they 
ought  to  be  held  personally  liable  to  satisfy  the  same.  Tho 
relief  prayed  by  the  plaint  is  that  the  defendants,  as.  ad- 
ministrators of  the  said  Amador  Viogas,  deceased,  may  bo 
decreed  to  pay  to  the  plaintiffs  the  sum  of  Rs.  15,000  duo 
for  calls,  with  interest  at  nine  per  cent,  per  annum  from  tho 
22nd  of  June  1869,  and  that,  if  the  defendants  shall  not 
admit  assets  come  to  their  hands  sufficient  to  pay  tho  said 
amount,  that  an  account  may  be  tirken  of  tho  estate  and 
eficcts  of  the  said  intestate  come  to  their  hands,  and  of  their 
application  thereof,  and  that  if  it  shall  appear  that  tho 
defendants  have  improperly  paid  away  or  disposed  of  tho 
same,  or  any  part  thereof,  in  priority  or  preference  over 
the  plaintiffs'  claim,  the  defendants  may  be  personally 
charged  with,  and  ordered  to  pay  to  the  plaintiffs,  the  amount 
so  improperly  paid  away  or  disposed  of,  or  so  much  thereof 
as  may  bo  sufficient  to  satisfy  tho  plaintifis'  claim  in  this 
suit. 

At  the  hearing  of  the  suit  tho  defendants'  counsel  admit- 
ted that  the  intestate  was  a  shareholder  in  the  bank  to  tho 
extent  alleged,  and  also  that  the  winding-up  order  and 
orders  for  call  had  been  made  as  alleged,  and  the  only  issuo 
settled  or  asked  for  was  as  follows: — Whether  the  plaintiffs 
are  entitled  to  recover  from  the  defendants  any  and  what 
sum  in  addition  to  the  sum  of  Rs.  202-4-7  in  respect  of  tho 
cause  of  action  mentioned  in  the  plaint.     It  was  also  agreed 
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by  tko  coxmsel  for  the  plaintiffs  and  defendants  rcspcctively, 1^71. 

that  in  the  event  of  the  court  holding  that  the  defendants     Banking 
are  liable  in  respect  of  their  mode  of  distribution  of  the        ^^^^p- 
intestate's  estate,  the  amount  of  such  liability  should  be      Amador 

V^I  Ff '  A^ 

taken  at  Rs.  7,000,  without  further  going  into  the  accounts        c«  al. 
of  the  administration ;  but  the  plaintiffs'  counsel   reserved 
and  insisted  on  the  right  of  the  plaintiffs,  in  case  the  opinion 
of  the  court  should  be  against  them  on  that  question,  to 
have  the  accounts  taken  in  the  ordinary  way. 

The  plaintiff  s  counsel  abandoned — and,  I  think,  properly— 
the  contention  set  up  in  the  plaint,  that  the  liability  to  pay 
calls  is,  as  against  these  defendants,  of  the  nature  of  a  spe- 
cialty debt,  and  one  which  on  that  account  ought  to  have  been 
provided  for  before  the  debts  of  the  intestate  on  simple  con- 
tract were  paid  or  satisfied.  The  75th  section  of  the  English 
Companies'  Act,  1862,  which  provides  that  the  liability  of  a 
person  to  contribute  to  the  assets  of  a  company  winding  up 
under  that  Act  shall  be  of  the  nature  of  a  specialty  debt,  is 
restricted  to  England  and  Ireland ;  and  as  the  intostate  in 
this  case  was,  at  the  time  of  his  death,  domiciled  in  the 
Bombay  Presidency  and  resided  at  Bandord,  the  liability  of  his 
estate  to  pay  the  call  ought  not,  I  think,  to  bo  deemed  to  bo 
of  the  nature  of  a  specialty  debt,  on  the  ground  that  the  law 
of  distribution  of  assets  of  a  deceased  .person  (including 
questions  of  preferential  claims  by  particular  creditors  of  the 
estate  to  payment)  is  the  law  of  the  domicile  of  the  intestate, 
and  by  this  law  specialty  debts  have  no  priority  over  others 
{(i).  By  Sec.  282  of  the  Indian  Succession  Act,  18G5,  it  is 
pro^-ided,  "save  as  aforesaid''  (i.e.,  save  in  respect  of  funeral 
expenses,  deathbed  charges,  testamentary  and  administra- 
tor's expenses,  and  certain  wages),  "  no  creditor  is  to  have  a 
right  of  priority  over  another  by  reason  that  his  debt  is  se- 
cured by  an  instrument  under  seal,  or  on  any  other  account. 
But  the  executor  or  administrator  shall  pay  all  such  debts 
as  he  knows  of,  including  his  own,  equally  and  rateably  as 
far  as  the  assets  of  the  deceased  will  extend." 

(a)  See  Pardo  v.  Bingham,  L.  R.  6  Eq.  485. 
VIII.— 4  O  C 
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et  al. 


Now  having  regard  to  Sec.  75  of  the  English  Companies* 
Act,  1862,  it  is  clear  that  there  was  a  debt  due  from  tho 
deceased,  at  tho  time  of  his  decease,  to  the  extent  of  tho 
uncalled  amount  of  the  shares  held  by  him,  but  payable  at 
the  time  or   respective   times   of  making  calls  for  enforc- 
ing such  liability ;  and  the  question  on  tho  present  hearing 
really  seems  to  turn  on  this,  whether,  when  the  defendants 
satisfied  the  claims  of  other  creditors  of  the  intestate,   or 
otherwise  disposed  of  his  assets,  they  knew  of  the  claim  of 
the  plaintiffs  ?     In  all  cases  of  doubt  it  is  much  bettor  and 
safer  for  executors  and  administrators  to  advertise  for  claims, 
as  provided  by  Sec.  320  of  the  Act  above  cited,  and  Sec.  42 
of  Act  XXVIII.  of  1866.     But  the  Acts  just  cited  do  not 
provide  that  an  executor  or  administrator  not  resorting  to 
the  course  pointed  out  in  those  sections  shall  be  deemed  to 
have  had  notice  of  any  claims   which  such  advertisements 
might  have  called  forth,  and  the  present  case,  as  I  have  said, 
in  my  opinion,  really  turns  on  Sec.  282  of  the  firstnamed 
Act.     By  the  law  as  it  stood  before  the  Indian  Succession 
Act,  1865,  an  executor  or  administrator  might  safely  pay  a 
debt  by  simple  contract  if  he  had  no  notice  of  the  existence 
of  a  debt  of  a  superior  degree,  as  of  a  debt  by  specialty. 
And  the  notice  of  the  debt  of  a  superior  degree  necessary  to 
be  shown  on  tho  part  of  tho  executor   or  administrator,  in 
order  to  charge  him  by  reason  of  improper  payment  of  simple 
contract  debts,  was  actical  notice  {see  Williams  on  the  Law  of 
Executors  and  Administrators,  5th  ed.,  p.  930),  though  it 
seems  not  to  have  been  necessary  that  a  suit  to  enforce  such 
higher  debt  should  have  been  brought  in  order  that  the  exe- 
cutor or  administrator  should  be  deemed  to  have  had  notice  of 
that  debt  {see  the  observations  of  Parke  and  Patteson,  JJ., 
in  the  case  of  Oxenham  v.  Clapp  {b).     I  think  this  affords  a 
guide  to  the  proper  interpretation  to  be  put  on  Sec.  282  of 
the  Indian  Succession  Act, "and  I  am  of  opinion  that  tho 
knowledge  there  intended  must  be  deemed  to  be  an  actual, 
as  distinguished  from  a  constructive  or  imputable  knowledge 
— knowledge  of  a  call  having  been  actually  made  at  the  time 


(6)  2  B.  &  Ad.  312. 
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tLo  defendants  disposed  of  tlio  intcstate^a  estate.     Of  that l^"^!: 

Abiatic 

tliere  can,  of  course,  be  no   question  hero,  as  the  order  for     Banking 
the  first  call  is  dated  the  12th  of  November  18G7,  and  the       ^^''''- 
defendants  allege  that  the  estate  of  the  deceased  had  been      Amadob 

^  .  .  V I EGAS 

already  disposed  of  in  or  previously  to  the  month  of  August  et  al, 
in  that  year,  in  the  manner  shown  by  the  inventory  signed 
by  them  on  the  31st  of  August  1867,  and  filed  in  court  on 
the  14th  of  December  1867.  Of  the  call  made  by  the  order 
of  the  12th  of  November  1867,  they  seem  ta  have  had  actual 
knowledge  some  time  in  December  1867,  by  means  of  the 
circular  of  the  liquidators  in  England  dated  the  18th  of  No- 
vember 1867,  and  ali-eady  referred  to. 

Then  can  it  be  said  that  the  administrators  had  knowledge 
of  the  debt  created  in  respect  of  the  uncalled-up  amount  of 
the  shares  in  question,  by  the  operation  of  Sec.  75  of  the 
English  Companies'  Act,  1862,  by  reason  of  their  knowledge 
of  the  intestate's  fifty  shares  in  the  bank  at  the  time  of 
his  death  ?  That  they  had  this  knowledge  is  clear  from  the 
fcict  that  they  enter  these  shares  in  the  inventory  as  forming 
part  of  the  assets  of  the  intestate ;  but  there  is  no  sufficient 
evidence,  in  my  opinion,  that  they  had  any  actual  knowledge 
that  the  shares  were  not  fully  paid,  or  that  any  liability 
existed  in  respect  of  them.  By  inquiring,  no  doubt,  they 
might  have  discovered  that  thei'e  was  such  liability,  and  that 
it  was  likely  to  be  enforced ;  and  in  that  sense,  no  doubt, 
they  had  knowledge  of  the  debt.  But  such  a  knowledge 
would  not  bo  actual,  but  constructive  knowledge,  and,  as  I 
have  said,  in  my  opinion.  Sec.  282  of  the  Indian  Succession 
Act  ought  not  to  be  interpreted  as  including  a  knowledge 
which  is  constructive  only.  Had  there  been  in  the  present 
i^se  any  evidence  of  undue  precipitancy  in  disposing  of  the 
assets,  or  of  fraud  or  anything  unfair  in  their  conduct,  it 
would  have  afibrded  strong  ground  for  inferring  actual 
knowledge  by  the  administrators  of  the  debt  due  to  the 
plaintiffs ;  but,  in  my  opinion,  it  cannot  be  justly  said  that 
there  is  such  evidence.  On  the  question  of  what  is  con- 
sidered undue  precipitancy  in  paying  simple  contract  debts 
where  it  afterwards  turns  out  that  specialty  debts  existed,  I 
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18^^-        may  refer  to  the  case  of  Nosoiti  v,  Jefferson  {c),  where  it  was 

Banking      ^^^^  that  an  executor  in  England  of  a  testator  who  died  in 

Corp.        India,  who  had  paid  simple   contract    debts  nine   months 

AiiADOB      after  the  testator^s  death,  not  having  then  notice  of  a  spe- 

e^aV       cialty  creditor  in  India,  was  justified  in  doing  so,  and  did 

not  thereby  bring  himself  under  personal  liability  to  tho 

specialty  creditor. 

I  am  of  opinion,  therefore,  on  tho  question  whether  the 
defendants  are  personally  liable  to  the  claim  of  the  plaintiffs 
by  reason  of  their  having  paid  certain  creditors  of  tho  de- 
ceased, to  the  exclusion  of  the  plaintiffs'  claim,  either  in  full 
or  beyond  the  equal  and  rateable  proportion  according  to 
which  such  creditors  ought  to  have  been  paid,  having  regard 
to  Sec.  282  of  the  Indian  Succession  Act,  that  they  are  not 
fio  liable.  But  in  pronouncing  this  conclusion  I  do  not,  of 
course,  express  any  judgment  or  opinion  that  the  defendants 
can  justify  all  the  payments  mentioned  in  the  inventory 
(other  than  those  of  debts  due  from  the  estate)  as  against 
the  claim  of  a  creditor ;  and  unless  the  parties  can  come  to 
some  amicable  settlement  an  account  must  be  taken. 

The  decree  of  the  Court  is  that  the  defendants,  as  adminis- 
trators of  the  estate  of  Amador  Viegas,  deceased,  in  duo 
course  of  administration,  are  liable  to  pay  to  the  plaintiffs 
the  sum  of  Rs,  15,000,  or  an  equal  and  rateable  proportion 
thereof,  having  regard  to  the  other  debts  and  liabilities  of 
the  said  Amador  Viegas,  deceased ;  that  it  be  referred  to  the 
Commissioner  to  take  an  account  of  the  estate  and  effects  of 
the  intestate  Amador  Viegas  come  to  the  hands  of  the  defen- 
dants or  either  of  them,  or  of  any  other  person  or  persons  by 
the  order  or  for  the  use  of  the  defendants  or  either  of  them, 
and  of  the  application  of  the  same  by  the  defendants  or  either 
of  them;  and  that  the  Commissioner  do  also  take  an  account 
of  the  debts  of  the  said  intestate,  specifying  which  of  them 
have  been  paid  or  satisfied,  and  which  of  them,  wholly  or  how 
much  on  account  thereof,  have  or  has  remained  due  and  un- 
satisfied; and  that  tho  said  Commissioner  do  further  certify 

(c)  9  Jur.,  N.  S.,  656. 
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and  report  to  the  Court  how  far,  in  his  opinion,  ancl  having  1^71. 

regard  to  the  finding  of  the  Court  on  the  issue  settled  in  this  banking 

suit,  the  application  by  the  defendants  of  the  assets  of  the  Cokp. 

deceased  with  which  they  resj^ectively  maybe  found  charge-  Amador 

able  has  been  proper  under  the  circumstances,  or  otherwise.  et  ai. 
I  reserve  further  direction  and  costs. 

Attorneys  for  the  plaintiffs :  Manisty  and  Fletcher. 
Attorneys  for  the  defendants :  Dallas  and  Lynch, 


Original  Suit  No,  553  of  1870.  March  9, 

Ha'ji  Jiva'  N ur  Muhammad Plaintiff.         / 

A'bubakar  Ibra'him  IVIeman Defendant. 

Attachment  before  Judgment — Property  outside  the  Jurisdiction  of 
attaching  Court — CtD.  Proc*  Code,  Sec.  81. 

The  High  Court  has  no  power  to  attach  before  judgment  a  defend- 
ant's property^situate  outside  the  limits  of  its  ordinary  original  civil 
jurisdiction. 

AN  the  27th  of  February  187],  Latham,  on  behalf  of  the 
plaintiff,  moved  before  Westropp,  C.J.,  and  Green,  J., 
for  an  order  to  attach  before  judgment  certain  move- 
aWe  property  of  the  defendant  in  his  shop  at  Karachi.  In 
moving  for  the  rule,  Latham  relied  upon  the  case  of  Li  re 
IL  J,  Abraham  (a)  and  the  arguments  there  used,  and  Act 
XIV.ofl869,  Sec.  10. 

Cur.  adv.  vult. 

9th  March  1871.  Westropp,  O.J. : — This  is  a  suit  in  re- 
spect of  a  partnership  alleged  to  have  existed  between  four 
persons,  namely,  the  plaintiff,  Nathd  Nur  Muhammad,  Detar- 
dind  Nut  Muhammad,  and  the  defendant.  The  plaint  states 
that  Nathd  Nur  Muhammad  and  DetardinS  Nur  Muhammad 
liave  retired  jFrom  the  partnership,  and  assigned  theii'  re- 
spective interests  therein  to  the  plaintiff.  The  partnership 
is  stated  to  have  been  for  the  sale  at  Kardchi,  in  Sind,  of 

(a)  6  Bom.  H.  C.  Rep.,  A.  C.  J.  1/0. 
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1871.        goods  purchased  by  the  plaiiitiflf  and  Nathd  aud  Detardiui 
NuR  MuuAM-  N^r   Muhammad   at,   and  supplied  from,    Bombay  to  the 
^*^^        partnership  shop  at  Karachi,  which  was  under  the  manage- 
A'bubakar    ment  of  the  defendant,  who  used  from  time  to  time  to  make 
Meman.      remittances   from   Karachi  to  the  plaintiff  and  two  other 
partners  in  Bombay  in  payment  for  the  goods.     The  plaint 
further  alleges  that  Rs.  44,096-14-2  are  due  from  the  defend- 
ant to  the  plaintiff  for  goods  so  supplied  to  tho  defendant, 
and  prays  a  dissolution  of  the  partnership,  an  account  of  the 
partnership  transactions,  &c.,  and  an  injunction  against  the 
sale  or  alienation  of  the  partnership  goods  or  stock  in  trade 
by  the  defendant,  and  against  his  collecting  the  debts  due  to, 
or  outstanding  assets  of,  the  partnership,  and  for  a  receiver. 

Leave  to  institute  this  suit,  under  Sec.  12  of  the  Charter  of 
1865  of  this  court,  was  granted  by  Mr.  Justice  Green,  part 
of  the  cause  of  action  (namely,  the  purchase  of  the  goods  in 
Bombay)  appearing  to  have  arisen  within  the  original  local 
jurisdiction  of  this  court. 

« 

The  hearing  of  this  cause  has  not  yet  taken  place.  An 
application  was,  however,  made  to  Mr.  Justice  Bayley  in 
chambers  for  an  order,  under  Sees.  81  and  83  of  the  Civil 
Procedure  Code,  that  ^^  a  warrant  should  issue  to  the  proper 
officer  at  the  District  Court  of  Kardchi  commanding  him  to 
call  upon  the  defendant,  within  fourteen  days  from  the  ser- 
vice of  the  said  warrant,  to  appear  before  the  sitting  Judge 
in  chambers  at  the  High  Court  house,  Bombay,  and  show 
cause  why  the  defendant  should  not  furnish  security  in  the 
sum  of  Rs.  44,096-14-2,  to  the  satisfaction  of  this  court,  to 
fulfil  any  decree  that  may  be  passed  against  him  in  this  suit  ;* 
and  for  a  direction  '^  that  the  property  specified  in  the  appli- 
cation" (namely,  all  the  goods,  furniture,  and  effects  in  the 
defendant's  shop  and  warehouse  respectively  situate  at  Sadr 
Bazdr  in  Kardchi,  of  the  estimated  value  of  Rs.  12,000  or 
thereabouts)  '^should  be  attached,  until  tho  further  order 
of  this  Court,  in  manner  provided  by  Sec.  83  of  the  Code  of 
Civil  Procedure,  and  that  the  warrant  so  issued  be  trans- 
mitted to  the  District  Court  of  Karachi  for  execution.'^ 
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Mr.  Justice  Bayley  had  doubts  as  to  tho  authority  of  this ^^1^'_ 

Ha'ji  Jfv\' 

court,  or  of  a  Judg'e  thereof,  to  make  such  an  order,  and  Nlr  i^Iuham- 
was  prevented  by  the  Criminal  Sessions  from  disposing  of        ^]^ 
the  application,   which  was,  therefore,  renewed  before  my     A'lu  uakar 

,,^  •!!  11  ..T-i  Ibra'uim 

brother  Green,  in  chambers,  who,  also  entertaining  doubts  Memajj, 
as  to  the  jurisdiction  to  make  such  an  order,  mentioned  the 
matter  to  me.  In  consequence  of  the  importance  of  the 
question,  and  also  as  there  had  been  a  decision  on  a  nearly 
similar  question  In  re  Abraham,  reported  6  Bom.  H.  C.  Rep-, 
A.  C-  J,  170,  it  was  arranged  that  the  application  should 
stand  adjourned  into  court,  in  order  that  the  question  might 
be  argued  before  two  Judges.  It  was  accordingly  argued 
on  Tuesday  the  28th  ultimo,  by  Mr.  Latham,  counsel  for 
the  plaintiflf  (the  applicant),  before  Mr.  Justice  Green  and 
myself.  Mr.  Latham  of  course  relied  upon  the  case  in  6 
Bom.  H.  C.  Rep.  already  mentioned,  and  stated  that  he  was 
unable  to  find  any  other  reported  decision  upon  the  point. 

That  case  (7n  re  Abraham)  was  one  of  a  warrant  issued 
by  the  Court  of  the  Assistant  Commissioner  of  Borar,  in 
pursuance  of  an  order  by  that  court,  for  an  attachment  before 
judgment  of  moneys  belonging  to  the  defendant,  in  a  suit  in 
the  same  court,  which  moneys  were  deposited  with  the  Ori- 
ental Bank  Corporation  at  Bombay.  Tlie  warrant  was  in- 
dorsed, under  Act  XXIII.  of  1840,  Sec.  1,  by  a  Judge  of  tho 
High  Court,  for  execution  within  its  local  jurisdiction.  Tho 
validity  of  that  indorsement  was  reconsidered  by  the  samo 
learned  Judge  and  another,  upon  a  petition  presented  for 
the  purpose  of  having  it  set  aside,  and  tho  indorsement  was 
upheld.  It  was  there  contended  for  tho  petitioner  that  tho 
warrant  of  the  Assistant  Commissioner  of  Berdr  was  one 
which  he  had  not  any  power  to  issue,  under  Sec.  81  of  tho 
Civil  Procedure  Code,  and,  therefore,  that  it  should  not  have 
been  indorsed  for  execution  by  a  Judge  of  the  High  Court, 
inasmuch  as  Act  XXIII.  of  1810  does  not  even  purport  to 
enlarge  the  jurisdiction  of  the  Mofussil  courts,  but  merely 
conferred  upon  the  Supreme  Court,  now  represented  by  this 
court,  the  power  of  executing  the  process  of  the  Mofussil 
courts,  i.e.,  such  process  as  they  had  power  to  issue,  and  that 
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1B71. '      if  tliey  have  not  power  aliunde y  Act  XXIII.  of  1 840  does 
NuViiuHAM-  ^^^  bestow  it  upon  them ;  and  it  was  added  that,  if  this  were 
^'^^         not  so,  the  curious  result  would  follow  that  the  Mofussil 
A'bubakar    courts  could  attach  property   before  judgment  within  the 
Meman.      local  limits  of  the  jurisdiction  of  this  court,  whereas  this 
court  could  not  do  so  within  the  local  limits  of  the  jurisdic- 
tion of  the  Mofussil  courts. 

•  Mr.  Latham,  in  his  argument  before  us  in  the  present  case, 

in  discussing  In  re  Abraham^  admitted  that  Act  XXIII.  of 
1840,  Sec.  1,  could  not  support  the  decision  in  that  case,  if 
the  Court  of  the  Assistant  Commissioner  of  BerSr  had  not 
jurisdiction  under  the  Civil  Procedure  Code  to  make  the 
order,  and  issue  the  warrant  upon  it,  for  attaching,  before 
judgment,  property  of  the  defendant  situated  in  parts  of 
British  India  beyond  the  local  limits  of  the  jurisdiction  of 
the  Berar  court,  and  in  that  view  we  agree.  But  the  same 
learned  counsel  argued  that,  under  Sec.  81  of  the  Civil  Pro- 
cedure Code,  the  Ber4r  court  had  authority  to  make  the 
order  and  issue  the  warrant  which  it  did ;  and  that  the  war- 
rant was,  accordingly,  rightly  indorsed  for  execution  by  a 
Judge  of  this  court,  and,  therefore,  that  the  Bordr  case  was 
in  point  here :  for,  if  the  Berdr  court  had  such  power  under 
the  Civil  Procedure  Code  alone,  so  must  this  court,  which, 
under  its  present  Charter,  followed  the  Civil  Procedure  Code 
until  the  Judges  make  general  rules  in  substitution  for  its 
provisions.  Mr.  Latham  relied  on  the  following  passage  in 
the  judgment  In  re  Abraham  : — '^  We  are  of  opinion  that  Sec. 
81  of  the  Code  of  Civil  Procedure,  under  which  the  warrant 
issued,  does  not  require  the  property  to  be  attached  before 
judgment  to  be  within  the  jurisdiction  of  the  court  issuing 
the  warrant.  That  section  sets  out  two  states  of  facts :  { 1 ) 
if  a  defendant  is  about  to  dispose  of  his  property,  or  any 
part>  thereof,  or  (2)  to  remove  any  such  property  from  the 
jurisdiction  of  the  court  where  the  suit  is  pending,  in  either 
case  the  court  may  direct  that  any  property,  moveable  or 
immoveable,  belonging  to  the  defendant  shall  be  attached. 
As  regards  the  property  mentioned  under  the  first  state  of 
facts,  it  does  not  matter  whether  it  be  within  or  without 
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the  jurisdictdon  of  the  court.     The  Code  further  provides       ^^71. 

IIa'ji  JivV 

that  attachment  before  judgment  shall  be  made  in  the  same  n^jr  muham- 
manner  as  attachment  after  judgment  in  execution  of  a  de-         ^)^ 
cree  for  money'*  (Sec.  85).  A'bubakae 

I B II  a' HIM 

Assuming^  but  not  deciding,  that  it  has  been  satisfactorily      Mem  an, 
established   by  affidavits   that  the   defendant  is  about  to 
dispose  of  the  goods^  furniture,  Ac,  in  the  shop  and  ware- 
house at  Karachi,   with  intent   to  obstruct  or  delay   the 
execution  of  any  decree  that  may  be  passed  against  him  by 
this  court  in  this  suit,  the  question  is  whether  this  court  has 
power  to  issue  a  warrant  to  the  District  Court  at  Karachi,  or 
any  officer  thereof,  to  call  upon  the  defendant  to  appear, 
within  a  given  time,  before  the  sitting  Judge  in  chambers 
at  this  court-house  in  Bombay,  and  show  cause  why  he 
should  not  furnish  security,  in  the  sum  already  mentioned, 
to  fulfil  any  decree  that  may  be  passed  against  him  in  this 
suit,  and  in  the  interim  to  direct  the  attachment,  until  further 
order,  of  the  said  goods,  furniture,  &c.,  at  Karachi. 

Further  assuming  that  the  proposed  order  is  not  in  form 
faulty  in  not  following  with  sufficient  closeness  the  language 
of  Sec.  83  of  the  Code  of  Civil  Procedure,  or  that  we  modify 
the  form  of  order  so  as  to  render  it  conformable  to  .that  sec- 
tion, the  question  remains — Can  we,  under  that  Code,  attach 
property,  moveable  or  immoveable,  at  Karachi,  which  is  a 
place  outside  our  local  jurisdiction  ?  That  question  depends 
upon  the  construction  to  be  given  to  the  Code.  It  must 
be  specially  borne  in  mind  that  the  step  which  we  are  re- 
quested to  take  is  a  proceeding  m  rem,  and  not  in  personamr, 
and  is  completely  the  creature  of  the  Code,  and  was  not  by 
the  Legislature  originally  intended  to  be  applicable  to  the 
High  Courts,  but  to  the  Mofussil  Courts  only.  Prim&  facie 
when  we  look  to  enactments  relating  to  the  powers  of  a 
court  over  the  property  of  litigants,  we  should  expect  to 
find  those  enactments  concerned  with  property,  whether  it 
be  moveable  or  immoveable,  which  is  situated  within  their 
local  jurisdiction.  Even  Courts  of  Equity  in  England  and 
America,  which  exercise  the  widest  jurisdiction,  do  not  at- 
tempt to  operate  directly  in  rem  when  the  res  is  beyond  their 
vui. — 5  o  c 
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^^'^^-        local  jurisdiction,  but  act  in  personam  only,  and  so  deal  with 

KuR  MuHAM-  the  person  witliin  their  jurisdiction  as  to  induce  him  to  act 

^^^         with  regard  to  the  res  outside  the  jurisdiction  as  the  rules  of 

A'bubakab    Equity  deem  to  be  just :  Penny.  Lord  Baltimore  (b) ;  Story's 

1  BRA  lllH 

Meman.  Conflict  of  Laws,  plac.  543,  544,  549  {et  ibid,  N.  2),  550,  et 
seq.  (jSth  ed.) ;  Earl  of  Oxford's  case  (c).  Again,  the  mode 
of  enforcing  an  Irish  or  foreign  judgment  in  England,  or  au 
English  or  foreign  judgment  in  Ireland,  or  a  judgment  in 
one  of  the  United  States  in  another  of  them,  is  not  by  pro- 
cess of  execution  issued  directly  on  such  judgment,  but  by 
an  action  brought  upon  it:  Duchess  of  Kingston's  case 
(d)  j  1  Kent.  Com.  284,  10th  ed. ;  2  ibid.  100,  102 ;  Story's 
Conflict  of  Laws,  ch.  15,  pi.  584  et  seq.  If  greater  facilities 
bo  desired  for  the  execution  of  judgments  beyond  the  local 
limits  of  the  jurisdiction  of  the  courts  which  have  pro- 
nounced them,  resort,  it  would  seem,  must  be  had  to  special 
legislation.  Such  legislation  there  has  been  for  the  Civil 
Courts  of  British  India  in  Sees.  284  to  295,  inclusive,  of 
the  Civil  Procedure  Code.  The  enactments  contained  in 
those  sections  dispense  with  the  necessity  for  bringing  an 
action  upon  a  decree  when  sought  to  be  executed  within  the 
jurisdiction  of  a  different  court  from  that  in  which  it  was 
pronounced,  by  enabling  the  latter  court  to  transmit  a  copy 
of  the  decree  to  the  other  court,  together  with  a  certificate 
that  satisfaction  of  such  decree  has  not  been  obtained  by 
execution  within  the  jurisdiction  of  the  court  so  transmitting 
the  copy  of  the  decree  and  certificate,  and  a  copy  of  any 
order  for  execution  of  such  decree  that  may  have  been  passed 
(Sec.  285).  The  court  to  which  those  documents  are  trans- 
mitted is  bound  to  file  them  without  further  proof,  unless, 
under  any  peculiar  circumstances,  to  be  specified  in  its  order, 
it  shall  require  such  proof  (Sec  286).  The  copy  of  any  such 
decree  or  order  for  execution  when  filed  in  that  court  has, 
for  the  purpose  of  being  executed,  the  same  effect  as  a  decree 


(6)  I  Ves.  Sen.  444 ;   et  ibid.,  per  Lord  Hardwicke,  447,  454,  S.  C. ; 
2  Wh.  &  Tu.  L.  C,  664,  668,  678,  680  (Ist  ed.) 

(c)    2  Wh.  &  Tu.  L.  C.  in  notis  463  (1st  ed.). 
(  '      2  Sm.  L.  C.  448  et  seq.  in  notis  (3rd  ed.). 
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or  order  for  execution  made  by  it,  and  may,  if  that  court 1^71. 


Ha'jt  Jiva' 

bo  the  principal  civil  court  of  original  jurisdiction  in  the  jj^k  Miham- 
district,  be  executed  by  it,  or  any  of  its  subordinate  courts         **  ^^ 
to  whichit  may  intrust  the  execution  of  the  same  (Sec.  287).     A'nuiuKAR 

..  ,  TT  nit  InnVniM 

It  has  no  power  to  inquire  into  the  validity  of  the  decroo,      mem^n. 
unless  it  appear  on  the  face  of  it  that  the  court  by  which 
it  was  made  had  not  jurisdiction  to  make  it  (Sec.  288). 

The  296th  section  is,  upon  the  question  now  before  us, 
very  important.  It  provides  that  the  rules  contained  in  Ch. 
1  (which  relates  to  the  execution  of  decrees,  and  extends 
from  Sec.  199  to  Sec.  296  inclusive)  '^  shall  be  applicable  to 
the  execution  of  any  judicial  process  for  the  sale  of  property, 
or  for  the  payment  of  money  which  may  be  ordered  by  a 
civil  court  in  any  civil  proceeding.^'  It  cannot  be  said  that 
an  order  for  attachment  before  judgment,  or  such  an  at- 
tachment itself,  is  judicial  process  for  the  sale  of  property, 
or  for  the  payment  of  money  which  may  be  ordered  by  a 
civil  court  in  (&  civil  proceeding.  The  case,  so  far,  is  mani- 
festly one  for  the  application  of  the  rule  expressio  tmiits,  ex- 
climo  alterivs^ 

But  it  is  argued  that  in  Sees.  81  and  83  there  have  not 
been  any  words  introduced  which  limit  the  property,  there 
rendered  Uable  to  attachment  before  judgment,  to  property 
within  the  local  jurisdiction  of  the  court  in  which  the  suit 
has  been  brought. 

Wo  are  not  by  any  means  confident  that  this  argument  is 
well  founded,  and  that  there  is  not  enough,  on  the  face  of  tho 
81st  section  (which  must  be  read  with  the  83rd  section),  in 
the  reference  to  removal  of  property  from  the  jurisdiction 
of  the  court,  to  lead  us  to  tho  conclusion  that  those  sections 
related  solely  to  property  situated  within  the  local  limits  of 
tho  court's  jurisdiction.  Admitting,  however,  for  the  sake 
of  argumentj  that  there  are  not  any  words  in  themselves 
tending  to  confine  tho  property  liable  to  attachment  before 
judgment  to  property  within  the  local  limits  of  the  jurisdic- 
tion, wo  find,  on  referring  to  tho  sections  relating  to  tho 
execution  of  decrees,  such  as  Sees.  200,  201,  203,  and  205, 
language  quite  as  comprehensive  as  that  in  Sees,  81  and  bo. 
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1^^'        We  wonld  more  especially  refer  to  Sec.  205,  wUcIl  is  as 

Ha'ji  Jita'  , 

Nub MuH4M.  follows:— "The  following  property  is  liable  to  attachment 
^^^  and  sale  in  execution  of  a  decree,  namely,  lands,  houses,  goods^ 
A'bvbakar  money,  bank-notes,  cheques,  bills  of  exchange,  promfesory 
Meman.  notes,  &c.,  &c.,  and  all  other  property  whatsoever,  moveable 
or  immoveable,  belonging,  to  the  defendant,  and  whether  tho 
same  be  held  in  his  own  name,  or  by  another  person  in  trust 
for  him  or  on  his  behalf/'  That  language  is  at  first  sight  al- 
most as  comprehensive  as  possible,  yet  the  Legislature  mani- 
festly was  of  opinion  that  further  special  provisions,  such  as 
already  noticed  in  Sees.  284  to  296,  were  necessary,  in  order 
to  admit  of  the  immediate  execution  of  decrees,  orders  for 
execution,  and  judicial  process  for  the  sale  of  property,  or 
for  the  payment  of  money  in  districts  not  within  tho 
local  limits  of  the  jurisdiction  of  the  court  in  which  such 
decrees,  orders,  &c.,  were  originally  made  or  issued.  If 
such  special  provisions  were  necessary  in  such  cases,  it  would 
seem  to  follow  d/or^ton  that  notwithstanding  the  description 
in  Sees.  81  and  83  of  the  property  liable  to  attachment 
before  judgment,  similar  provisions  would  be  necessary  in  the 
case  of  such  attachments*  No  such  provision  has  been  made. 
No  authority  has  been  given  to  a  court,  other  than  that  in 
which  the  suit  has  been  brought,  to  carry  out  an  attachment 
in  that  suit  before  judgment.  If  the  original  court  has  not 
power  immediately  to  execute  its  own  decrees  in  the  district 
of  another  court,  and  execution  of  them  can  be  only  obtained 
by  the  intervention  of  the  latter,  we  should  require  some 
very  distinct  language  on  the  part  of  the  Legislature  to  show 
that  it  intended  that  the  court  in  which  the  suit  is  brought 
can  make  or  execute  any  order  of  attachment  before  judg- 
ment of  property  situate  beyond  the  local  limits  of  its 
jurisdiction. 

The  last  argument  to  be  noticed  is  that  founded  on  Sec. 
85,  which  directs  that  ^'  the  attachment  shall  be  made  ac- 
cording to  the  nature  of  tho  property  to  be  attached  in  the 
manner  hereinafter  prescribed  for  the  attachment  of  property 
in  execution  of  a  decree  for  money."  That,  we  think,  mani- 
festly refers  only  to  such  provisions  as  are  subsequently 
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made  in  the  Code,  as  Sees.  232  to  239  inclusive,  with  regard  _ 

^-  ...J      Ha'ji  Jiva' 

to  the  mode  or  manner  of  attachment  of  the  various  kinds  nur  Muham. 
of  property,  and  not  in  any  respect  to  the  district  in  which        ^^^ 
it  may  be  made.  A'bubakar 

•^  Ibeahim 

We  have  had  the  great  advantage  of  fully  consulting  our  Meuan. 
brothers  Gibbs  and  Melvill,  who  decided  the  case  In  re 
Abraham,  and  are  authorised  by  them  to  say  that  on  recon- 
sideration of  the  points  involved  in  it,  they  have  arrived  at 
the  same  opinion  which  we  have,  namely,  that  the  ruling 
there  made  cannot  be  sustained.  They,  liowever,  are  not 
to  be  understood  as  pledged  in  all  particulars  to  the  course 
of  reasoning  by  which  we  have  come  to  that  conclusion, 

Mr.  Latham's  motion  for  the  attachment  before  judgment 

«)ught  for  in  the  present  case  must  be  refused,  on  the  ground 

that,  under  the  Civil  Procedure  Code,  a  civil  court  cannot 

attach  before  judgment  property  situated  beyond  the  local 

limits  of  its  jurisdiction. 

Motion  refused. 

Attorneys  for  the  applicant ;  Acland,  Prentis,  and  Bishop. 


In  re  Pestanji  Sha'pubji  Ka'ka'  and  Bdaui  Sha'pueji  ^"^^  ^' 

Ka'ka'. 

Imoheney — Final  Discharge — Opposing  Creditor — Grounds  of  Opposi- 
tionr— Personal  Discharge  previously  granted  without  opposition — Stat,  11 
4- 12  Vict.y  c.  21,  ss.  47  and  60. 

An  opposing  creditor  who  has  not  filed  grounds  of  opposition  to,  or 
opposed,  the  personal  discharge  (under  Sec.  47  of  the  Indian  Insolvent 
Debtors'  Act)  of  an  insolvent  trader,  can  nevertheless  come  in  and  oppose 
the  insolvent  trader's  application  for  his  final  discharge  under  Sec.  60  of 
the  Act. 

The  grounds  of  such  opposition  may  include  matters  which  might  have 
been  put  forward  as  grounds  for  opposing  the  insolvent  trader's  personal 
diicharge  under  Sec.  47  of  the  Act,  and  need  not  necessarily  be  confined 
to  matters  either  not  known  at,  or  that  have  occurred  since,  the  time  of 
the  personal  discharge  being  granted. 

The  Ck>urt,  in  considering  whether  it  will  grant  or  refuse  to  an  insolvent 
tnder  his  final  discharge,  will  take  into  consideration  the  whole  course 
of  the  mercantile  dealings  of  the  insolvent  trader,  and  will  not  confine  it- 
self to  his  conduct  with  reference  to  the  opposing  creditor  merely. 

THE  insolvents  in  this  case  filed  their  petition  and  schedule 
on  the  1st  of  August  1870.    A  rule  nisi  having  been 
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1871.        granted  to  them  in  the  usual  course,  they  obtained  their  dis- 

Testanji  a    charge,  under  Sec.  47  of  the  Indian  Insolvent  Debtors'  Act, 

Edalji  s.     qjj  ^Jjq  i7|jJj  Qf  October  1 870.     Grounds  of  opposition  to  such 

discharge  were  filed  on  behalf  of  one  Nathu  Lakhmidds,  but 

his  opposition  was  withdrawn  on  the  day  the  matter  came  on 

for  hearing,  and  the  insolvents  obtained  their  discharge. 

On  the  21st  of  November  1870  the  insolvents  applied  for 
and  obtained  a  rule  nisi  for  a  final  discharge  in  the  nature  of 
a  certificate  under  Sec.  60  of  the  Act. 

The  rule  nisi  came  on  for  hearing  on  the  16th  of  January 
1871,  when  Mr.  Beid,  of  the  firm  of  Messrs.  Finlay,  Scott,  & 
Co.,  applied  for  leave  to  oppose  the  discharge  of  the  insol- 
vents. Leave  was  then  granted  to  him  to  file  his  grounds 
of  opposition,  and  the  hearing  of  the  insolvents*  petition  was 
for  that  purpose  adjourned  until  the  6th  of  February  1871, 
when  it  came  on  for  hearing.  The  matters  that  formed  the 
ground  of  the  opposition  of  Messrs.  Finlay,  Scott,  &  Co. 
were  all  known  to  Mr.  Seid  before  the  time  when  the  insol- 
vents' personal  discharge  was  granted,  but  he  stated  that  ho 
did  not  then  oppose,  because  he  thought  he  should  have  been 
able  to  have  urged  his  grounds  of  opposition,  when  called 
as  a  witness  by  Nathu  Lakhmidds,  by  whom  he  had  been 
summoned  as  a  witness.  Mr.  Reid  was  not,  however,  called, 
as  Nathu  Lakhmidds  withdrew  his  opposition  to  the  insol- 
vents' discharge. 

The  history  of  the  insolvents'  transactions  is  detailed  in 
the  judgment  of  the  court. 

McCidloch  and  Lang  for  the  opposing  creditors. 

Farran  for  the  insolvents. 

The  hearing  took  place  before  Gibbs,  J.,  sitting  as  Com- 
missioner in  Insolvency,  on  the  6th  of  February  and  13th  of 
March  1871. 

Cur.  adv,  vnlt, 

March  27.  Gibbs,  J. :— Those  insolvents  obtained  their  dis- 
charge under  the  47th  section  of  the  Act  (11  &  12  Vict.^  c. 
12)  on  the  17th  of  October  lS70,audon  the  2 1st  of  November 
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J  870  applied  for  a  final  discharge  in  the  nature  of  a  certificate,        ^^'^^- 

I.YL  1*0 

under  the  60th  section  of  the  Act.     A  rule  nisi  was  granted,    pestanji  & 

and  notices  in  accordance  with  the  rule  were  duly  published.       ^I'lv.  * 

On  the  day  for  making  the  rule  absolute,  I  permitted  grounds 

of  opposition,  which  had  been  tendered  by  Messrs.  Finlay, 

Scott,  and  Co.,  a  day  beyond  the  proper  time,  to  be  filed, 

and  the  hearing  of  the  said  opposition  was  commenced  on 

the  ()fch  of  February,  and  was  concluded  on  the  13th  of  March. 

Mr,  McCulloch  and  Mr.  Lang,  being  counsel  for  the  opposing 

creditors,  and  Mr.  Farran,  being  counsel  for  the  insolvents, 

baring  been  heard,  I  took  time  to  consider  my  judgment. 

As  far  as  the  records  of  this  court  show,  this  is  the  first 
occasion  on  which  an  application  for  final  discharge  has  been 
r^pposed ;  and  the  following  questions  have  been  raised  for 
the  consideration  of  the  Court : — Isi,  whether  Messrs.  Finlay, 
Scott,  and  Co.,  not  having  filed  grounds  of  opposition  to 
the  discharge  of  the  insolvents  under  Sec.  47,  can  be  allow- 
ed to  oppose  a  final  discharge  under  Sec.  60;  2ndy  whether 
the  grounds  of  opposition  against  an  order  under  Sec.  GO 
should  be  allowed  to  include  matters  which  might  have  been 
put  forward  as  grounds  for  opposing  the  personal  discharge 
under  Sec.  47,  or  whether  they  should  be  confined  to  matters 
cither  not  known  at  that  time  or  which  have  occurred  since ; 
3rd,  should  the  above  two  questions  be  decided  in  favour 
of  the  opposing  creditors,  then,  whether  the  facts  given  in 
eridence  would  justify  the  Court  in  refusing  the  final  dis- 
charge of  the  insolvents. 

In  considering  the  first  and  second  questions,  I  would 
premise  that  the  procedure  laid  down  by  the  Indian  Insol- 
vency Act  difiers  from  that  which  was  in  operation  in 
England  at  the  time  when  it  was  passed.  There  were  then 
two  distinct  tribunals — one  the  Insolvent  Debtors'  Court,  as 
constituted  by  the  5th  &  6th  Vict.,  c.  116,  amended  by  7  &  8 
Vict.,  c.  96,  and  10  &  11  Vict.,  c.  102;  and  the  other  the 
Bankruptcy  Court,  as  constituted  under  the  5th  &  6  Vict., 
c.  132 ;  and  it  was  not  till  the  year  1861,  under  the  provisions 
of  24  A  25  Vict.,  c.  134,  that  the  business  of  the  two  courts 
was  consolidated  into  one :  whereas  wc  have  had  in  India, 
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^^71.  afc  all  ovonts  Aince  1847,  one  law  for  both  bankrupts  and 
Pbstanji  &  insolvents,  and  under  this  a  trader  who  has  obtained  an 
^Ka'ka'^'  order  for  a  personal  discharge  under  Sec.  47,  which  has 
only  the  eflfect  of  '^protecting  his  person  from  arrest  in  re- 
spect of  all  demands  inserted  in  his  schedule  or  established 
in  the  court,  can,  under  Sec.  60,  obtain  a  final  discharge,  in 
the  nature  of  a  certificate,  which  order  shall  extend  to  and  dis- 
charge the  insolvent  personally,  and  also  his  after-acquired 
property,  from  aU  demands  which  would  be  discharged 
by  a  certificate  under  the  bankrupt  laws/'  In  considering, 
therefore,  the  course  that  I  should  adopt  with  regard  to  the 
first  and  second  questions,  I  think  I  must  be  guided  by  the 
procedure  followed  by  the  Insolvency  and  Bankruptcy  Courts 
at  home  previous  to  the  late  changes  which  have  been  intro- 
duced within  the  last  few  years.  And  in  so  doing  I  shall 
consider  the  order  of  discharge  under  Sec  47  of  the  Act  for 
India  equivalent  to  the  order  given  after  the  first  examina- 
tion under  the  English  Act  (7  &  8  Yict.,  c.  96,  s.  24),  and 
the  final  order  of  discharge  under  Sec.  60  of  the  Act  for 
India  equivalent  to  the  final  order  under  the  English  Act, 
and  also  to  the  order  for  discharge  granted  by  the  Court  of 
Bankruptcy. 

In  the  case  re  Lane,  quoted  in  Macrae's  Practice,  page 
411,  an  objection  was  taken  that  the  creditor  who  appeared 
to  oppose  did  so  for  the  first  time  on  the  day  for  the  final 
order,  and  so  could  not  be  heard  ,as  his  opposition  should 
have  been  made  on  the  day  of  first  hearing;  but  Mr.  Com- 
missioner Stephen  held  that  the  grounds  of  opposition  ought* 
to  be  heard,  and  this  seems  to  have  been  the  established 
practice  of  the  Insolvent  Court.  It  is  true  that  the  wording 
of  the  English  Act  gave  very  great  discretionary  powers  to 
the  Commissioners,  and  it  may  be  said  that  under  the  Act 
for  India  nothing  is  said  as  to  the  course  to  be  pursued 
under  Sec.  60,  as  to  what  opposition,  if  any,  should  be 
allowed ;  but  doubtless,  considering  the  provisions  made 
for  serving  notice  of  the  rule  nisi  having  been  granted  to 
every  creditor,  it  would  be  absurd  to  hold  that  such  notice 
did  not  contemplate  an  opposition  by  the  creditors  if  they 


OBIGINAL  CIVIL  JUBISDICTION. 


41 

1871. 


vreve  so  inclined,  especially  as  tho  courses  the  court  may  . 
adopt  are  similar  to  those  under  Sec.  47.  Again,  consider-  Pestaimi 
ing  the  great  difference  between  the  effect  of  an  order  under  edilji  s 
Sec.  47  and  an  order  under  Sec.  60— the  one  merely  relieving  ^Vka'  . 
the  debtor  from  the  dread  of  personal  arrest  for  any  of  the 
debts  mentioned  in  his  schedule  or  established  in  the  court, 
but  leaving  his  future  property  liable  to  be  taken  for  the 
benefit  of  his  creditors ;  and  the  other  releasing  him  and  his 
property  from  all  liability,  and  enabling  him  to  commence 
business  ag^in,  absolved  from  all  the  responsibihties  of  his 
previous  debts  (see  expai^te  Parburij  [a]  ) — I  say  that  it 
would  appear  but  reasonable  to  allow  a  creditor,  who  might 
not  care  to  oppose  in  the  first  instance,  to  come  forward  and 
show  grounds  why  tho  insolvents  should  not  be  permitted 
to  recommence  business  with  a  clean  bill  of  health :  so  that, 
following  what  I  believe  to  have  been  the  practice  at  home 
in  the  Insolvent  Debtors*  Court  and  Bankruptcy  Court,  I 
think,  on  the  general  question,  that  a  creditor  may  be  allowed 
to  come  and  oppose  for  the  first  time  when  application  is 
made  for  a  final  discharge. 

In  the  present  case  there  are  peculiar  circumstances  which 
induced  me  to  overlook  the  irregularity,  and  permit  the 
grounds  of  opposition  tendered  after  date  to  be  filed,  which 
would  also,  I  think,  have  been  suflicient,  had  the  practice 
been  otherwise,  to  induce  me  to  allow  Messrs.  Finlay,  Scott, 
and  Co.  to  oppose  the  present  application.  These  circum- 
stances are  that  the  application  for  discharge  under  Sec.  47 
was  opposed  by  Nathu  Lakhmidds,  one  of  the  creditors, 
who  called  in  support  of  his  opposition  the  resident  partner 
of  Messrs.  Finlay,  Scott,  and  Co.,  Mr.  Reid.  This  gentle- 
man attended  the  court  on*  several  days  when  the  case  was 
hkely  to  be  called  on,  and,  as  he  has  explained  in  his  evi- 
dence, thought  that  he  should  as  a  witness  be  enabled  to 
bring  his  own  grounds  of  opposition  to  the  notice  of  the 
court.  On  the  morning  of  the  day  on  which  the  case  would 
have  come  on  for  hearing,  the  opposition  was  suddenly 
withdrawn,  without  Mr.  Beid  knowing  anything  about  it, 

(fl)  30  L.  J.  Ch.  613. 
Tin.— 6  o  c 
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1871'        and  tlie  insolvents  obtained  their  discharge  as  non-opposed 
Pestanji     debtors  from  my  brother  Green,  who  sat  as  Commissioner 

^         on  that  occasion  :  and  althoucrh  Mr.  Beid  was  mistaken  in 
Edawi  S.  .        ,         '  .  f  ,  _  _  ,  ,  . 

Ka'ka'.      supposmg  that  as  a  witness  he  could  put  forward  his  own 

grounds  of  opposition,  still,  knowing  as  I  do,  from  my  ex- 
perience in  this  court,  that  oppositions,  as  a  rule,  are  only 
withdrawn  when  the  insolvent  has  satisfied  the  opposing 
creditor  to  a  greater  or  less  extent,  the  price  of  which  depends 
on  the  nature  of  the  opposition,  I  should  be  loth,  unless 
under  very  exceptional  circumstances,  to  prevent,  through  a 
technicality,  any  alleged  fraudulent  conduct  of  the  insolvents 
being  passed  over  without  inquiry.  The  words  of  Lord 
Justice  Knight-Bruce  in  ex  paHe  Selby  (6)  point  out  the  duty 
of  the  court.  When  considering  the  grant  of  the  final  order, 
he  says :  "  A  certificate  under  a  bankruptcy  is  not  a  matter 
of  right,  but  a  matter  of  discretion — a  discretion  to  be  exor- 
cised on  judicial  principles  ;  but  the  case  of  a  certificate 
is  one  in  which  those  judicial  principles  involve  the  duty  of 
attending  to  the  public  interest  and  claims  of  society  at 
least  as  much  as  in  any  other  class  of  cases  coming  under 
the  consideration  of  this  court/'  Similar  sentiments  have 
been  expressed  in  ex  parte  Bohson  (c)  and  in  other  cases ; 
and  I,  therefore,  think,  in  considering  whether  the  insolvents 
should,  or  should  not,  have  a  final  discharge,  all  the  circum- 
stances of  their  mercantile  career  may  be  taken  into  consi- 
deration; and  I  am,  therefore,  of  opinion  that  both  the  first 
and  second  questions  should  be  decided  in  favour  of  the 
opposing  creditors. 

This  brings  me  to  the  consideration  of  the  third  question, 
namely,  whether  or  not  the  insolvents  are  entitled  to  their 
final  discharge.  The  60th  section  provides  that  upon  the 
further  hearing  of  the  petition  it  shall  ^'  be  lawful  for  the  court 
to  make  the  rule  nia-l  absolute,  or  to  dismiss  such  petition,  or 
to  adjourn  the  further  hearing  thereof,  or  to  make  such  order 
therein  as  shall  be  just.'*  Now,  as  I  consider  the  entire 
conduct  of  the  petitioners,  as  far  as  it  is  established  by  evi- 
dence, is  open  to  the  consideration  of  the  Court,  and  that 

(6)  6  De  G.  M.  &  G.  783.  789.  (c)  Ibid,  781. 
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in  arrimg  at  a  conclusion  it  should  be  guided  'not  only  by        ^^^- 
the  principles  of  law,  but  also  by  those  of  public  policy,  and    pestasji 
with  a  due  regard  to  the  claims  and  interests  of  the  mercan-     ^jyj^j^i  g, 
tile  community,  I  am  bound  not  only  most  carefully   to      Ka'ia'. 
consider  the  fects  proved  in  evidence,  but  also  whether  the 
conduct  of  the  petitioners  has  been  such  as  would  entitle 
tbem  to  be  permitted  to  commence  business  again  in  this 
city.    Mr.    Beid  has  given   his   evidence    in    the    fairest 
manner;  he  has  made  no  attempt  to  palliate  the  line  of 
conduct  pursued  by  his  firm  with  regard  to  the  insolvents  ; 
Iio  has  stated  clearly  and  with  much  detail  every  transac- 
tion :  and  I  may,  therefore,  I  think,  fairly  consider  that  from 
his  evidence,  both  in  chief  and  cross  examination,  the  court 
has  before  it  a  very  trustworthy  statement  of  the  insolvents' 
method  of  carrying  on  business.     I  am,  however,  unable  to 
say  the  same  of  the  evidence  given  by  the  insolvents,  who 
not  only  fenced  with  the  questions  put  to  them,  but  prevari- 
cated considerably  in  their   statements   of  what   actually 
occurred. 

Now  I  think  the  following  facts  are  clearly  established. 
The  insolvents  were  the  brothers  of  the  late  Manikji 
Shapurji  Kdk£,  who,  in  partnership  with  Karsandds  Madhav- 
dis,  was  the  guarantee-broker  of  Messrs.  Finlay,  Scott,  & 
Co.  They  had  for  some  years  been  carrying  on  business  as 
cotton  merchants,  shipping  cotton  to  England  and  taking 
adrances  from  different  houses  on  the  shipments  made.  This 
business  resulted,  in  1867,  in  the  insolvents  being  largely 
indebted  to  their  creditors  generally,  and  to  Messrs.  Finlay, 
Scott,  &  Co.  in  particular.  The  debt  to  this  firm  was  be- 
tween 75,000  and  1,00,000  rupees,  partly  to  secure  which  they 
mortgaged  immoveable  property  to  the  firm  which  was  then 
mi  to  be  valued  at  50,000  rupees,  but  which  would  not  now 
fetch  more  than  20,000  rupees.  It  appears  that  in  January 
I6o9  Mr.  Reid  had  a  conversation  with  the  insolvents  with 
regard  to  clearing  off  this  debt,  and  it  was  arranged  that 
they  should  recommence  business,  which  they  had  stopped 
since  1867,  and  ship  cotton,  and  take  up  advances  from 
Messrs.  Finlay,  Scott,  &  Co.  to  be  covered  by  shipping* notes. 
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^^y^-       These  transactions  were  not  guaranteed  by  that  firm's  broker, 
Pbranji      wl^Oj  from  being  aware  of  the'  state  of  the  insolvents'  affii>irs^ 
Edawi  s      considered  it  too  great  a  risk  to  guarantee  the  advances. 
Ka'ka'.      The  result  of  these  transactions  was,  on  the  whole,  unsatisfac- 
tory, au^  allegations  have  been  made  that  the  weight  of  the 
bales  shipped,  which  should  have   been  that  of  ordinary 
Bombay  bales,  was  less ;  but  that  the  insolvents  were  aware 
of  this  fact  I  do  not  consider  established.     They  themselves 
.throw  the  blame  upon  their  mukddam  ;  and  Mr.  Beid  seems 
inclined,  from  the  confidence  he  had  in  the  insolvents,  not  to 
lay  the  blame  upon  them. 

It  appears  that  towards  the  end  of  1869,  in  spite  of  all 
these  risks  which  had  been  undertaken,  the  position  of  the 
insolvents  with  regard  to  the  firm  of  Messrs.  Finlay,  Scott, 
&  Co.  was  about  the  same  as  it  had  been  in  1867 — ^in  other 
words,  they  still  owed  them  a  large  sum  of  money,  about  a 
Idkh  of  rupees.     In  November  1869  a  conversation  is  stated 
to  have  taken  place  between  the  insolvents  and  Mr.  Maxwell, 
who  was  the  then  resident  member  of  the  .firm,  and,  as  it 
occurred  during  Mr.  Beid's  absence  at  home,  the  only  direct 
evidence  of  what  then  took  place  is  from  the  statements  of 
the  insolvents;  and  although  each  prevaricated,  and  con- 
tradicted both  himself  and  the  other,  there  is  no  doubt 
but  that  it  resulted  in  a  special  loan  from  Messrs.  Finlay 
Scott,  &   Co.    of  Rs.  15,000   to  the  insolvents,  specially 
guaranteed  by  M^nikji  Shapurji  Kdku  himself,  which  was 
to  be  covered  in  the  usual  manner  by  shipping-notes.     On 
various  pretexts  the  delivery  of  the  shipping-notes  was  put 
off  from  time  to  time,  and  in  January,  on  Mr.  Reid's  return 
from  England,  they  promised  that  they  would  procure  the 
necessary  cotton,  and  also  agreed  that  they  would  abstain 
from  all  further  business  without  the  permission  of  Mr.  Beid; 
but  they  failed  to  produce  the  notes,  and  the  general  break- 
up of  credit  owing  to  the  discovery  of  the  Aurora  frauds 
rendered  the  fulfilment  of  their  promise  impossible,  and  they 
have  been  unable  to  this  day  to  carry  out  their  agreement. 
Had  the  case  remained  in  this  position,  and  had  there  been 
no  other  transaction,  I  think  I  should  have  been  induced  to 
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conBider  the  matter  as  one  solely  between  Finlay,  Scott,  & 1?Z^- 

Co.  and  the  inaolyenta,  and  should  not  have  considered  it  fkstanji 
in  its  effects  on  public  policy  or  the  interests  of  the  mercan-  edaui  S 
tile  community.  But  it  is  further  established  that  about  the  Ka'ka'. 
following  March  or  April  the  insolvents  applied  to  Messrs. 
Finlay,  Scott,  &  Co.  for  an  advance  on  cotton,  which  was 
refused  ;  and  their  books  show  that  on  the  28th  of  March 
they  took  up  the  sum  of  Es.  23,891  from  Messrs.  Frimji, 
Sands,  &  Co.  on  the  security  of  200  bales  of  cotton  to  be 
shipped  per  Greyhound,  and  on  the  same  date  about  a  similar 
amount,  from  Messrs.  Bamanji,  Touche,  &  Co.,  on  the  secu- 
rity of  200  bales  to  be  shipped  in  the  Aurora.  On  the  26th 
of  May  an  application  was  made  to  Messrs.  Finlay,  Scott,  & 
Co.  by  one  Surji  Punji  for  an  advance  of  Rs.  20,000  on  200 
bales  of  cotton,  which,  being  guaranteed  in  the  usual  manner 
by  M^ikji  Shipurji  Kaka,  was  agreed  to.  A  bill  of  lading 
for  200  bales  of  cotton,  purported  to  have  been  shipped  on 
board  the  Armanilla,  was  given,  but  subsequent  investiga- 
tion led  to  the  discovery  that  the  bill  of  lading  was  fraudu- 
lent. It  appears  that  this  man  Surji  Punji  had,  previous  to 
the  month  of  May,  taken  other  advances  of  a  similar  nature 
from  Finlay,  Scott,  &  Co.,  to  the  amount  of  about  Es.  47,000, 
irrespective  of  the  advance  in  May.  Owing  to  their  not 
completing  their  engagements,  Mr.  Reid  had  a  further  inter- 
view with  the  insolvents  in  the  end  of  May  or  beginning  of 
Jane,  when  they  produced  their  books,  and  he  then  found 
that  they  had  the  dealings  above  mentioned  with  Frdmji, 
Sands,  &  Co.  and  Bamanji,  Touche,  &  Co.,  but  he  was  not 
aware,  until  the  schedule  was  filed,  that  Surji  Punji  was  a 
partner  of  the  insolvents.  I  may  here  state  that  every 
means  has  been  taken  to  procure  the  attendance  of  this  man, 
bat  unsuccessfiiUy. 

Now,  a  consideration  of  these  facts  leads  me  to  the  con- 
clusion that  the  insolvents  have  been  in  a  state  of  insolvency 
since  1867 ;  that  with  the  hope  of  retrieving  their  circum- 
stances they  entered  into  large  transactions  through  Finlay, 
Scott,  &  Co.  in  the  year  1869,  which  led  to  no  beneficial 
results,  but   rather,  it  would  appear,   placed  them  in  a 
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1871-  worse  position  than  they  were  before  as  regards  Messrs. 
Peotanji  Finlay,  Scott,  &  Co.,  while  it  may  be  fairly  presumed 
*  that  their  position  with  regard  to  their  other  creditors 
Ka'ka'.  was  also  worse;  that  in  November  1869  one  final  attempt 
was  made  to  retrieve  their  losses,  and  the  special  ad-< 
vance  specially  guaranteed  by  their  brother  was  taken  up 
upon  terms  which,  supposing  the  insolvents'  account  of  them 
to  be  correct,  have  never  been  carried  out ;  that,  finding 
Finlay,  Scott,  &  Co.  would  make  no  further  advances,  they, 
i^  combination  with  their  brother,  the  broker,  put  forward  a 
Hindu,  Surji  Fanji,  whom  they  have  since  admitted  to  have 
been  their  partner,  for  the  purpose  of  getting  advances ;  that 
this  man  obtainedadvancesfrom  Messrs.  Finlay,  Scott,  &  Co., 
the  re-drafts  of  which  were  met  by  similar  advances  taken  up 
by  the  insolvents  from  Framjee,  Sands,  &  Co.  and  Bamanji, 
Touche,  and  Co.,  and  finally,  to  assist  to  discharge  these 
claims  and  pay  the  cotton-dealers,  an  advance  on  a  fraudu- 
lent shipping-note*  was  taken  up  by  Surji  from  Finlay, 
Scott,  &  Co.,  and  which  is  now  entered  in  the  schedule  as 
being  due  by  the  insolvents- 
Whatever  amount  of  blame  may  attach  to  Messrs.  Finlay, 
Scott,  &  Co.  for  assisting  the  insolvents  to  carry  on  business 
after  they  were  hopelessly  insolvent,  and  which,  had  the 
question  before  me  been  purely  one  between  that  firm  and 
the  insolvents  I  might  have  decided  in  favour  of  the  latter, 
I  am  of  opinion  that  in  considering  the  question  of  the  final 
discharge  of  any  insolvent  I  am  bound  to  consider  the 
interests  of  the  mercantile  public  generally.  While,  there- 
fore, I  cannot  approve  of  the  course  pursued  by  Messrs. 
Finlay^  Scott,  &  Co.,  I  am  not  called  on  to  state  my  opinion 
fully  on»  that  point.  What  I  am  required  to  do  is  to  consi- 
der the  conduct  of  the  insolvents,  and  whether  they  have  so 
far  misconducted  themselves  as  members  of  the  mercantile 
community  that  it  is  expedient  that  I  should  withhold   from 

♦  NoTB.*-This  shipping-note  was  not  given  until  some  time  after  the 
money  was  advanced.  The  insolvents  stated  that  M.  S.  Kaka,  the  broker 
of  the  opposing  creditors,  knew  that  it  did  not  represent  cotton  actually 
shipped.    M.  S.  Kiki  was  dead  at  the  date  of  the  hearing. 
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them,  either  entirely  or  for  a  time,  that  certificate  which       1871. 

alone  would  enable  them  to  recoijamence  business  unembar-    ^^J[^ji 

rassed  by  their  former  liabilities.     I  have  already  quoted  & 

•'  .  .  Edalji  S. 

Lord  Justice  Knight-Bruce's  words  in  the  case  in  re  Selbij.      Ka'ka'. 

The  same  learned  Judge,  in  ex  parte  Rir^ord  (d),m  observing 
npon  the  argument  adduced  on  behalf  of  the  bankrupts  that 
their  continuing  to  trade  might  have  been  with  the  hope  of 
retrieving  themselves,  says  :  "  I  must  observe  that,  even  sup- 
posing that  occasionally  to  be  done  by  traders  who  eventually 
set  themselves  right  in  the  world  again,  that  is  no  justifica- 
tion of  such  conduct"  (p.  237).  And  in  the  case  of  ex  parte 
Heyii  (e)  Lord  Justice  Rolt  observes,  when  commenting  on 
the  conduct  of  a  firm  carrying  on  business  after  they  had  be- 
come not  actually  insolvent,  but  only  '^  not  strong,  if  solvent:" 
"  What  then  was  the  bankrupts'  duty  under  these  circum- 
stances ?  It  must  be  borne  in  mind  that,  though  their 
transactions  in  cotton  were  within  the  limits  of  legitimate 
commerce,  yet  that  the  article  was  among  the  most  fluctu- 
ating in  price,  and  the  transactions  of  the  most  hazardous 
nature  of  any  within  those  limits.  The  bankrupt  was,  there- 
fore, called  on  to  exercise  the  utmost  caution  and  prudence 
in  extending  his  habilities ;"  and  again  :  ''  Whatever  was 
subsequently  done  was  not  done  under  any  such  necessity,*' 
' .  c,  the  keeping  a  large  stock  of  cotton  on  hand  to  meet 
the  requirements  of  the  trade,  ''  but  solely  to  take  the 
chance  of  profit  to  themselves  should  there  be  a  rise  in  the 
market,  with  the  certainty  that  the  loss  resulting  from  any 
considerable  fall  would  not  fall  on  themselves,  but  on  their 
creditors  ;''  and,  in  conjunction  with  Lord  Cairns,  who  agreed 
with  him,  confirmed  the  decision  of  the  Bankruptcy  Court, 
adjourning  the  discharge  for  twelve  months,  six  months  of 
which  was  without  protection. 

The  insolvents'  method  of  carrying  on  business  from  1869 
to  the  time  they  filed  their  schedule  was,  in  my  opinion, 
far  more  blameworthy  than  was  the  conduct  of  Heyn  Bro- 
thers in  the  case  I  have  just  quoted;  and,  considering  the 
disclosures  which  have  been  made  of  late  in  this  High  Court 

(tf)    2  De  G.  M.  &  G.  234.        (e)    Law  Hep.  2  Ch.  Ap.  650,  653. 
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Pestanji 

Edaljx  S. 
Ka'ka'. 
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in  its  civil,  criminal,  and  insolvency  jurisdictions — showing 
in  many  instances  a  painful  absence  of  mercantile  morality, 
and  an  utter  recklessness  with  regard  to  the  consequences 
which  failure  in  speculations  would  ensure — ^I  think  I  cannot 
do  otherwise  than  mai'k  with  my  severe  displeasure  the 
conduct  of  the  insolvents  in  the  present  case,  in  hopes — I 
admit,  but  slight — ^that  it  may  act  as  a  warning  to  others, 
and  at  the  same  time  show  that  to  obtain  a  final  discharge  in 
the  nature  of  a  certificate  is  not  a  matter  of  course.  I  ad- 
journ the  grant  of  the  certificate  under  Sec.  60  for  a  period 
of  eighteen  months. 

Attorneys  for  the  opposing  creditors:  Acland,  PteniU,  ^' 
Bislwp. 

Attorneys  for  the  insolvents  :  Ream,  Cleveland,  ^  Peih. 


Original  Suit  No.  394  of  1870. 

March3i._      JoHN  Gr Petitioner. 

Maey  Anne  G Respondent. 

Dissolution  of  Marriage — Adultery  of  the  Petitioner  during  Marriage — 
Discretion — Act  IV.  of  1869,  Sec,  14 — Indian  Divorce  Act. 

The  Courts  in  India  will  adopt,  as  a  guide  in  the  exercise  of  the  judi- 
cial discretion  in  granting  or  refusing  a  decree  of  dissolution  of  marriage 
giren  hy  Sec.  14  of  the  Indian  Divorce  Act,  the  principles  laid  down  in 
the  English  decisions  with  regard  to  the  corresponding  section  in  the 
English  Act  (20  &  21Tict.,  c.  85,  s.  31). 

The  discretion  to  be  exercised  under  Sec.  14  of  the  Indian  Divorce  Act 
must  be  a  regulated  discretion.  The  Court  cannot  grant  or  withhold  a 
divorce  on  the  mere  footing  that  the  petitioner's  adultery  is  more  or  less 
pardonable,  or  that  it  has  been  more  or  less  frequent.  There  must  be 
special  circumstances  attending  the  commission  of  such  adultery,  or  spe- 
cial features  placing  it  in  some  category  capable  of  distinct  statement 
and  recognition,  in  order  that  the  discretion  may  be  fitly  exercised  in 
favour  of  a  petitioner. 

'pHIS  was  a  petition  for  dissolution  of  marriage  under 
^  the  Indian  Divorce  Act  (IV.  of  1869).  The  petition 
(omitting  the  allegations  with  reference  to  the  person  who 
had  in  the  first  instance  been  joined  as  a  co-respondent) 
showed— 
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That  the  petitioner  was,  on  the  12th  of  October  1863,  law-        1871.    ^ 
fnlly  married  to  Mary  Anne  G.,  then  Mary  Anne  C,  spinster,      "^^^^  ^' 
at  Pana,  in  the  diocese  of  Bombay.  ^^^^  ^^^^ 

G. 

That  from  his  said  marriage  the  petitioner  lived  and  coha- 
bited with  his  said  wife  at  Pund  and  at  Deesa,  and  lastly  at 
Puna,  within  the  presidency  of  Bombay,  and  that  the  peti- 
tioner and  his  said  wife  had  issue  of  their  said  marriasre  three 
cbldren,  of  whom  one  son  only  survived,  aged  four  years 
and  four  months. 

That  during  the  seven  months  immediately  preceding  the 
oOth  day  of  June  1868  the  petitioner  was  in  Abyssinia  on 
field  service. 

That  since  the  said  30tli  day  of  June  the  said  Mary  Amio 
6.  had  been,  and  still  was  (as  the  petitioner  was  informed 
and  believed),  leading  a  life  of  prostitution,  and  then  resided 
iu  a  house  at  Pun^  in  a  locality  which  is  a  common  resort  of 
prostitutes . 

That  no  collusion  or  connivance  existed  between  the  peti 
tioner  and  hi;:*  said  wife  for  the  purpose  of  obtaining  a  disso- 
lation  of  their  said  marriage,  or  for  any  other  purpose. 

The  petition  prayed  the  court  to  decree  a  dissolution  of 
the  said  marriage. 

An  oflSce  copy  of  the  petition,  with  the  summons,  was,  by 
irreen,  J.  (who  accepted  the  petition),  directed  to  be  served 
oil  the  respondent  and  original  co-respondent,  to  whom  also 
notices  were  respectively  given  to  file  written  statements. 

The  petition  came  on  for  hearing  on  the  20th  of  March 
l67l  before  Green,  J*,  when  evidence  was  given  of  the  facts 
detailed  in  the  petition.     The  substance  of  the  evidence  is  set 

forth  in  the  judgment  of  the  court. 
Macphei'son  for  the  petitioner. 

There  was  no  appearance  for  the  respondent. 

Cur,  adv,  vuli. 

March  Slst.   Green,  J. : — ^This  is  a  petition,  under  Act  IV 
of  1869  (the  Indian  Divorce  Act),  by  a  husband  praying  for 
dissolution  of  marriage  with  his  wife.     The  petitioner  allege 5^ 
VIII. — 7  o  r 
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1871'  that  he  was  married  to  the  respondent  within  this  presidency 
°^^  *  in  the  month  of  October  1863,  and  after  such  man-iage  coha- 
Mary  Anne  ^ited  with  her,  also  within  this  presidency,  and  has  had 
issue  of  such  marriage — three  children,  of  whom  one  has 
survived;  that  during  the  seven  months  immediately  pre- 
ceding the  30th  of  June  1868  he  was  absent  from  Bombay 
on  military  service;  that  since  the  30th  of  June  1868  the 
respondent  has  been  leading  a  life  of  prostitution,  and  now 
resides  in  a  house  in  a  locality  which  is  the  common  resort 
of  prostitutes ;  and  that  no  collusion  or  connivance  exists 
between  him,  the  petitioner,  and  his  said  wife  for  the  pur- 
pose of  obtaining  a  dissolution  of  the  said  marriage,  or  for 
any  other  purpose. 

The  petition  as  originally  filed  (which  was  on  the  18th  of 
June  1870)  named  a  third  person  as  co-respondent,  with 
whom  it  was  alleged  the  respondent  had,  during  the  said 
period  of  seven  months  immediately  preceding  the  30th  of 
June  1868,  comftitted  adultery.  By  an  order  made  in 
chambers  by  Mr.  Justice  Bayley  on  the  14th  of  January  1871, 
with  the  consent  of  the  co-respondent  (who  had  appeared 
to  the  petition),  it  was  ordered  that  the  petition  be  amended 
by  striking  out  the  name  of  the  co-respondent,  with  such 
portions  of  the  petition  as  relatod  to  him  or  to  his  acts. 
The  application  for  such  order  for  the  amendment  of  the 
petition  was  supported  by  an  affidavit  of  the  petitioner,  that 
the  persons  from  whom  he  derived  the  information  on  the 
ground  of  which  the  allegations  in  his  petition  affecting  the 
co-respondent  were  made  were  not  prepared  to  repeat  on 
oath  the  statements  they  had  niade  to  the  petitioner,  and 
that  the  petitioner  knew  of  no  person  with  whom  the 
adultery  of  the  respondent  had  been  committed,  though 
he  was  prepared  to'  prove  the  charges  of  prostitution 
and  adultery  against  the  respondent  by  himself,  the  peti- 
tioner,  and  other  witnesses.  The  order  was  made  under 
Sec.  11  of  the  Act,  which  provides  that  when  a  petition  is 
presented  by  the  husband  the  alleged  adulterer  is  to  be 
made  a  co-respondent,  uailess  the  petitioner  is  excused  from 
so  doing  by  the  court  on  (amongst  others)  the  following 
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grounds : — that  the  respondent  is  leading  the  life  of  a  prosti-       ^^'^^- 
tute,  and  that  the  petitioner  knows  of  no  person  with  whom  v. 

the  adultery  has  been  committed.  Mary^Annk 

At  the  hearing,  which  took  place  on  the  20th  of  March 
instant,  the  respondent  did  not  appear,  and  was  not  repre- 
sented by  counsel  or  otherwise.  The  marriage  having  been 
proved,  the  petitioner  oflfered  himself  as  a  witness  in  support 
(>f  the  allegations  of  the  petition,  and  produced  certain  letters 
written  to  him  by  the  respondent  in  the  course  of  last  year, 
The  petitioner  deposes,  and  I  see  no  reason  to  doubt  his 
evidence,  that  on  the  day  after  his  return,  on  the  30th  of 
Jane  1868,  from  his  absence  on  military  service,  the  respond- 
ent, in  answer  to  his  inquiries,  made  certain  statements  which 
in  my  opinion  constitute  an  admission  that  during  such 
absence  she  had  committed  adultery  with  persons  not  named. 
The  five  letters  of  the  respondent  to  the  petitioner  written 
(luring  the  course  of  the  last  year  must,  I  think,  be  construed 
as  an  admission  on  her  part  that  she  h^d  been  unfaithful  * 
to  her  husband,  and  in  them  she  asks  his  forgiveness  and 
to  he  allowed  to  return  to  him.  The  foregoing  evidence, 
however,  though  going  to  prove  that  before  the  30th  of 
June  1868  the  respondent  had  been  guilty  of  adultery, *does 
not  estabhsh  the  allegation  in  the  petition  as  amended,  that 
since  that  date  the  respondent  has  been  leading  a  life  of 
prostitution.  The  evidence  on  which  the  latter  allegation 
is  sought  to  be  proved  is  the  evidence  of  the  petitioner,  and 
of  an  officer  of  the  district  court  of  the  place  where  the  re- 
spondent  has  been  residing,  and  by  whom  the  summons  and 
petition  wcra  served  on  her.  It  may  be  observed  that  the 
petitioner  would  not  in  England  till  recently*  have  been  a 
competent  witness  to  prove  his  wife's  adultery ;  but  by  Sec. 
'*\  of  the  Indian  Act  ^^any  party  may  offer  himself  or  her- 
Holf  as  a  witness,  and  shall  be  examined  and  may  be  cross- 
examined  and  re-examined  like  any  other  witness."  These 
two  witnesses,  however,  the  petitioner  and  the  officer  of  the 
district  court,  depose  that  for  some  period  (and  which  as  to 
part  of  it  must,   I  think,  be   taken  to  have  preceded  in 

♦  See  32  &  33  Vict.,  c.  6S,  and  33  &  31  Vict.,  c.  4f>. 
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1871'        time  the  institation  of  the  suit,  though  as  to  this  point  the 

John  G 

^,^  '  evidence  of  the  petitioner  is  not  by  any  means  clear)  the 
Mary  Anne  respondent  has  been  living  in  a  row  or  cluster  of  houses 
almost  all  occupied  by  prostitutes  or  kept  women.  If  it  had 
been  necessary  to  decide  the  case  on  the  question  whether 
the  respondent  had  been  proved,  according  to  the  allegation 
of  the  petition,  to  have  been  leading  a  life  of  prostitution 
during  the  period  between  the  30th  of  Juno  1868  and  the 
date  of  filing  the  petition,  namely,  the  1 8th  day  of  June  1870, 
I  should  have  felt  great  difficulty  in  coming  to  the  conclu- 
sion that  that  allegation  had  been  sufficiently  established  by 
the  foregoing  evidence.  I  cannot  help  believing  that  more 
direct  and  satisfactory  evidence  of  the  allegation  might  have 
been  obtained  than  has  been  given,  and  in  matters  of  so  im- 
portant a  nature  as  a  dissolution  of  marriage  it  is  surely  not 
an  unreasonable  requisition  that  persons  seeking  such  relief 
must  prove  the  facts  on  which  their  right  to  a  decree  is 
•  founded,  by  the  best  evidence  which  the  circumstances  of 
the  case  will  admit  of.  I  am  of  opinion,  however,  that  at 
any  rate  enough  has  been  established  in  evidence  by  the 
petitioner  as  would  warrant  him  in  asking  the  court,  under 
Sec.  64,  to  adjourn  the  hearing  and  take  further  evidence. 

But  the  chief  difficulty  I  have  felt  is  whether  the  petitioner 
is,  as  the  phrase  is,  rectus  m  ciirid,  or  whether  he  has  not  by 
his  conduct  debarred  himself  from  obtaining  from  the  court 
a   dissolution  of  his  marriage  with  the  respondent  ?      By 
virtue  of  one  of  the  provisos  in  Sec.  14  of  the  Act,  the  court 
shall  not  be  bound  to  pronounce  a  decree  dissolving  a  mar- 
riage on  the  ground  of  the  adultery  of  the  respondent,  if  it 
finds  that  the  petitioner  has  during  the  marriage  been  guilty 
of  adultery.     In  the  present  case  the  petitioner  admitted,  in 
answer  to  a  question  put  by  the  court,  that  he  had  committed 
adultery  since  he  had  separated  himself  from  the  respondent, 
but  added — with  the  intention,  I  suppose  of  excusing  or  pal- 
liating his  act — that  it  was  ''  over  two  years  after  turning 
her'*  (the  respondent)  "  away."     I  should  not  have  thought 
it  proper  for  the  Court,  of  its  own  motion,  to  put  such  a  ques- 
tion, but  having  regard  to  certain  allegations  in  letters  of  the 
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1^^^'  suits  for  divorce  a  mensa  et  tlioro*^  Now  it  was  well  settled 
in  the  Ecclesiastical  Court  tliat^  as  a  general  rule,  a  divorce 
a  mensd  et  thoro  on  the  ground  of  adultery  would  not  be 
granted  where  the  party  suing  had  been  guilty  of  a  like 
violation  of  the  marriage  vow.  As  Lord  Stowell  says  in 
Beehy  v.  Beoby  {h) :  "But  a  plea  in  bar  has  been  given — a 
plea  of  recrimination  or  conqyoisatio  criminum — ^a  set-off  of 
equal  guilt  on  the  part  of  the  husband.  The  doctrine  tliat 
this^  if  proved,  is  a  valid  plea  in  bar  has  its  foundation  in 
reason  and  propriety ;  it  would  bo  hard  if  a  man  could  com- 
plain of  the  breach  of  a  contract  which  he  has  violated,  if  he 
could  complain  of  an  injury  when  he  is  open  to  a  charge  of 
the  same  nature/^  It  was  argued  that  the  offence  of  the 
husband  had  been  condoned  by  the  wife,  and  that  sncli 
condonation  prevented  such  offence  from  being  effectually 
recriminated.  As  Lord  Stowell  did  not  consider  that  there 
had  been  condonation,  it  was  not  necessary  to  decide  the 
question  j  but  he  rather  indicates  his  opinion  that  even  had 
there  been  condonation  of  the  husband's  offence,  the  fact  of 
such  offence  would  have  prevented  him  from  being  rechis  in 
curia  so  as  to  be  entitled  to  a  sentence  of  divorce.  In 
Anichini  v.  Anichini  (c),  however.  Dr.  Lushington considered 
the  point  as  not  decided  by  Lord  Stowell,  and  said  that  he 
could  not  go  the  length  of  saying  that  the  adultery  of  the 
husband,  followed  by  condonation,  would  debar  him  from  a 
remedy  against  his  wife  under  any  circumstances  which  could 
be  supposed.  The  effect  of  Dr.  Lushington^s  decision  is  sta- 
ted thus  by  Sir  Oresswell  Cresswell  in  the  case  of  Goode  v. 
Ooode  and  Samson,  above  cited :  "  I  apprehend,  therefore, 
that  the  learned  Judge  did  not  mean  to  decide  that  con- 
donation was  a  complete  legal  answer  to  the  plea  imputing 
adultery  to  the  husband,  but  that  in  such  cases  the  question 
is  one  to  be  dealt  with  by  the  Judge  according  to  liis  dis- 
cretion, taking  into  consideration  the  peculiar  circumstances 
of  each  case.''  In  the.  case  before  the  court  this  question  of 
condonation  does  not  arise,  as  it  is  distinctly  in  evidence  that 
conjugal  cohabitation  has  never  been  resumed  or  continued 

(b)  1  IlRgg.  Ec.  Rep.  790.  (c)  2  Curt.  210. 
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(and  this  alone^  under  Sec.  14  of  the  Indian  Acfe,  amounts       is^l- 
to  condonation  of  adultery)  between  tlie  parties  to  the  suit       °  ^, 
since  the  30tli  of  June  1868.     The  cases  cited  are,  however,  Maht  Anne 
pertinent  as  illustrations  of  the  strictness  with  which  the 
principle  has  been  maintained  that  relief  is  not  given  to  one 
who  is  not  rectus  ui  carid^  or,  as  it  is  sometimes  expressed, 
does  not  come  to  the  court  with  clean  hands. 

Among  the  cases  in  which  the  English  Divorce  Court  has 
been  called  on  to  exercise  the  judicial  discretion  vested  in 
it  by  Sec.  31  of  the  English  Act  (which  is  almost  word  for 
word  identical  with  Sec.  14  of  the  Indian  Act)  arc  the  follow- 
ing : — Peannan  v.  Pearman  {d),  Lantour  y,  Lautour  and 
Wcstcii  (e),  hnd  Morgan  v.  Morgan  and  Porter  (/).  In  Pear- 
laan  v.  Pcarmany  the  jury  having  found  that  the  wife  (the 
respondent)  had  been  guilty  of  adultery,  and  the  husband 
(the  petitioner)  of  cruelty  towards  his  wife,  the  court  con- 
sidered that  the  cruelty  of  the  petitioner  (which  is  one  of 
the  cases  mentioned  in  Sec.  ol  in  which  the  court  may 
refrain  from  pronouncing  a  decree  of  dissolution  of  the 
marriage),  not  having  caused  the  misconduct  of  the  wife, 
but  rather  having  been  itself  caused  by  her  drunken  habits, 
was  not  a  ground  for  refusing  the  relief  sought.  However, 
in  the  only  case  which  I  am  aware  of  in  which  Sec.  1 4  of 
the  Indian  Divorce  Act  has  been  considered  by  one  of  the 
High  Courts  of  India,  namely,  (?o/'f7o?i  V.  Gordon  and  Imuran 
i<j)f  it  appears  to  have  been  held  that  the  court  has  discre- 
tion to  refuse  a  decree  for  divorce  where  the  petitioner  has 
been  guilty  of  cruelty,  although  the  cruelty  may  have  been 
condoned. 

In  Lautour  v.  Lautour  and  Weston^  the  petitioner  had  in 
1838  obtained  a  decree  from  the  Ecclesiastical  Court  of 
divorce  a  mensA  et  thoro  on  the  ground  of  the  adultery  of 
his  wife,  the  respondent.  In  April  1859  he  filed  a  petition 
in  the  Divorce  Court  for  dissolution  of  his  marriage,  and  on 
the  18th  of  April  1861  a  decree  nisi  for  dissolution  of  the 
marriage  was  pronounced.     On  the  6th  of  June  1861  Her 

id)  1  Sir.  &  Tr.  601.        (e)  2  Ibid.  621 .        (/)  L.  Rep.  I.  Pr.  &  D.  644. 

{g)  3  Bcng.  L.  Rep.,  O.  C.  J.  13(). 
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is<^^'  Majesty's  proctor  intervened^  and  pleaded  (amongst  other 
^,  '  things)  that  divers  material  facts  respecting  the  conduct  of 
MART^A2f27E  ^j^^  petitioner  and  respondent  had  not  been  brought  before 
the  courts  and  that  at  the  time  of  presenting  his  petition,  tfkid 
for  many  years  previous,  the  petitioner  had  been  living  in 
adultery.  The  adultery  so  pleaded  appears  to  have  been 
continuous  and  habitual^  but  to  have  been  subsequent  in  time 
to  the  adultery  and  elopement  of  the  wife.  The  truth  of  the 
matter  pleaded  was  not  controverted.  The  Judge  Ordinary 
says  :  "  I  am  asked  to  put  a  construction  on  Sec.  31  of  the 
statute,  and  to  say  by  what  rule  I  am  to  be  guided  in  the 
exercise  of  the  discretionary  power  given  mo  by  that  section. 
The  only  rule  that  I  can  give  is  that  I  will  form  a  judgment, 
according  to  the  best  of  my  ability,  of  the  circumstances  of 
each  case  that  is  brought  before  me,  endeavouring,  so  far  as 
I  can,  to  act  upon  the  principles  which  have  been  recognised 
in  the  Ecclesiastical  Court,  and  which  have  guided  that 
court  in  former  times  when  it  decided  questions  of  this  sort.'* 
With  reference  to  the  argument  urged  on  behalf  of  the  peti- 
tioner, that  his  adultery  was  subsequent  to  that  of  his  wife, 
and  that  it  was  only  afler  obtaining  a  divorce  a  rnensd  et 
th&ro  from  her  that  he  formed  the  connection  with  the  other 
woman,  with  whom  he  had  lived  faithfully,  and  by  whom 
he  had  had  issue,  the  Judge  Ordinary,  after  stating  that 
ho  did  not  entertain  a  moment's  doubt  that  the  petitioner 
was  not  to  be  deemed  a  person  for  whose  benefit  the  Act 
was  passed,  observes  as  follows : — "  I  presume  the  Legis- 
lature introduced  the  clause  giving  a  discretionary  power  to 
the  court  in  order  to  meet  the  case  of  some  temporary  lapse 
from  purity  of  conduct  on  the  part  of  a  married  man  which 
might  have  happened  years  before,  and  might  have  been,  as 
Dr.  Lushington  expressed  it,  compai'atively  venial."  And 
again.:  ^'I  cannot  say,  sitting  in  this  seat,  that  a  man  is 
licensed  to  live  in  adultery  with  another  woman  because  his 
wife  has  deserted  him."  The  decree  nUi  was  reversedj  and 
the  petition  dismissed,  with  costs  of  the  Queen's  proctor 
intervening. 

In  Morgan  v.  Morgan  and  Porter,  the  petitioner  (the  hus* 
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^^71.       to  be  the  refuge  of  vagueness  in  decision,  and  the  harbour  of 

v.    '     half-formed  thought/*     He  refused  to  grant  a  decree,  consi- 

Mary^Anne   Bering  that   the  mere  lapse  of  time  (about  twelve  years) 

since  the  occurrence  of  the  petitioner's   adultery  was  not 

enough  to  justify  the  exercise  of  the  court's  discretion  in  his 

favour* 

Now  in  the  present  case  I  am  willing  to  believe  that  the 
petitioner  was  not  aware  of  the  legal  bearing  of  the  fact  of  his 
own  adultery,  and  I  cannot  suppose  it  was  ever  communi- 
cated by  him  to  his  legal  advisers,  or  that  they  were  aware  of 
it  till  it  was  admitted  by  him  in  answer  to  a  question  by  the 
court.  The  concealment  of  such  a  material  fact,  bearing  on 
the  question  of  the  exercise  of  the  court's  discretionary 
jurisdiction,  would,  in  my  opinion,  if  intentional  and  con- 
scious, have  in  itself  gone  far  to  deter  the  court  from  granting 
the  relief  prayed.  I  cannot,  however,  discover  any  ground 
for  regarding  this  legal  ignorance  of  the  petitioner— suppos- 
ing it  to  have  existed — ^nor  the  fact  (if  true)  that  only  one 
act  of  adultery  has  been  committed  by  the  petitioner,  nor 
the  fact  that  it  took  place  after  his  separation  from  the 
respondent,  as  being  such  ^^  special  circumstances  attending 
the  adultery,  or  special  features  placing  it  in  some  category 
capable  of  distinct  statement  and  recognition,"  as  to  make  the 
case  a  proper  one  for  granting  the  relief  prayed.  In  Lautour  v. 
Lautoitr  and  Weston  the  petitioner's  adultery  was  committed 
after  his  wife  had  committed  adultery  and  had  eloped  from 
him,  and  indeed  after  he  had  obtained  a  decree  of  divorce 
Lamensa  et  thoro  from  his  wife  on  the  ground  of  her  adultery, 
and  yet  the  court  held  that  he  had  by  his  own  conduct 
prevented  the  court  from  exercising  its  discretion  in  his 
favour.  Except  in  this  respect,  that  in  the  present  case  the 
adultery  of  the  petitioner  appears  to  have  been  occasional  or 
perhaps  singular,  whereas  in  Laidour  v.  Lautour  it  had  been 
continuous  and  habitual,  I  do  not  see  any  distinction  between 
the  two  cases.  It  would  be  impossible  to  lay  down  any 
satisfactory  principle  of  decision  derived  from  a  consideration 
of  the  greater  or  less  number  of  acts  of  adultery  committed 
by  the  petitioner  as  to  say  that  one,  three,  or  five  acts  should 
not  bar  the  remedy,  but  that  teu,  fifteen,  or  twenty  should. 
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Feeling  as  I  do  that  to  grant  a  decree  of  dissolution  in  the        187.1 
IDrcsent  case  would  be  to  go  beyond  what  has  been  done  in       "^"^    ' 
any  case  that  I  have  .been  ablo  to  find  or  am  aware  of,  I   ^•^^^A.xnb 
must  refuse  to  make  the  decree  prayed,   and   dismiss  the 
petition.      I  think  I  ought,  in  conclusion,  to  express  my 
obligation  to  the  learned  counsel  for  the  petitioner  (who  did 
uU  that  the  facts  of  the  case  allowed  in  support  of  his  client's 
cause)  for  the  assistance  he  has  afforded  to  the  Court  in  the 
consideration  of  the  present  case. 

Attorney  for  the  petitioner  :  J.  Clean/, 

Pirbha'i  KniMJi  v.  The  Bombay,  Baroda,  and  Central     April  i. 

India  Railway  Company. 

Removal  of  Cause  from  Small  Cause  Court — Certiorari — Reasons  for 
R'tnoual— Purposes  of  Justice — Inability  of  Small  Cause  Court  to  issue 
Commission — Superintendence  of  Small  Cause  Court  by  High  Court — Act 
IX.  of  1850,  Sec,  h\ -^Letters  Patent  of  High  Court,  CL  13. 

Tbe  Bombay  Court  of  Small  Causes  is  subject  to  the  superintendence 
of  the  High  Court  within  the  meaning  of  CI.  13  of  the  Letters  Patent  of 
the  High  Court,  and  the  latter  has,  therefore,  power,  for  purposes  of 
juitice,  to  remove  a  case  from  the  Small  Cause  Court,  and  itself  to  try 
:tD(I  determine  such  case. 

The  inability  of  the  Small  Cause  Court  to  issue  a  commission  to  exa- 
Uiiue  for  the  defence  witnesses  residing  outside  its  jurisdiction,  though  not 
in  general,  may  under  peculiar  circumstances  be  a  good  ground  for  grant- 
ing an  order  to  remove  a  case  from  the  Small  Cause  Court  into  the  High 
Court. 

Terms  upon  which  such  order  will  be  granted. 

AN  the  16tli  of  March  1871  McCulloch  moved  before  Green^ 
J.,  for  a  rule  iiisi  for  a  writ  of  certiorari ^  or  for  an  order 
under  CI.  13  of  the  Amended  Letters  Patent  of  the  High 
Court  (1865)  calling  upon  Pirbhdi  Khimji  to  show  cause 
why  the  proceedings  in  the  Court  of  Small  Causes  of  Bom- 
lay  in  Suit  No.  4350  of  1871  should  not  be  removed  into 
the  High  Court. 

The  rule  was  moved  for  upon  the  affidavit  of  Charles 
Albert  Winter,  a  partner  in  the  firm  of  Messrs.  Keir,  Prescot, 
and  Winter.  The  affidavit  stated  that  on  the  24th  of  August 
1870  a  suit.  No.  18,758,  was  instituted  in  the  Court  of  Small 
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^  _Ji??li_  Causes  of  Bombay  by  Pirbhai  Khimji  against  The  B.  B.  &  C 
Khimj/     !•  Railway  Company,  in  which  the  plaintiff  sought  to  recover 

T3  «  I'n  T  Rs.  766-11-4  from  the  defendants,  on  account  of  18  J  mans 
Rail.  Co.  2|  sers  of  fishmaws  short  in  weight  out  of  27  bags,  and 
IJ  mans  short  out  of  19  bags  of  sharkfinsin  a  consignment  of 
46  bags,  delivered  to  the  defendants  by  the  plaintiff's  agent 
at  Damaun,  to  be  conveyed  to  Bombay  and  there  delivered 
to  the  plaintiff,  and  on  account  of  the  fare  paid  on  the  quan- 
tity short  delivered.  The  summons  was  made  returnable 
on  the  16th  of  November  1870.  By  consent,  the  hearing 
of  the  case  was  postponed  more  than  once,  and  ultimately 
came  on  for  hearing  on  the  22nd  of  December  1870,  before 
Mr.  Mdnikji  Kharsetji,  then  acting  as  First  Judge. 

The  defendants  were  advised  that  certain  officers  of  the 
company  employed  upcountry,  one  Hormasji  Bezanji,  an 
inspector  of  customs,  and  ono  Bhimbhai  Vassanji,  a  weigh- 
ing clerk  in  Government  employment  at  Kuntd,  a  customs 
station  between  Damaun  and  British  territory,  were  material 
witnesses  for  the  defence,  but  that  the  Small  Cause  Court 
had  no  power  to  compel  their  attendance,  as  they  lived  be- 
yond its  jurisdiction. 

In  order  to  facilitate  the  trial  of  the  sdit,  Messrs.  Keir, 
Prescot,  and  Winter  wrote  to  the  Deputy  Commissioner  of 
Customs  at  Surat,  requesting  him  to  allow  Hormasji  and 
Bhimbhai  to  come  to  Bombay,  and  undertook  to  pay  their 
expenses,  and  also  sent  their  clerk  to  Hormasji  and  Bhim- 
bhdi  to  induce  them  to  come  to  give  evidence  at  the  trial. 
Hormasji  and  Bhimbhii  came  to  Bombay.  The  case 
came  on  for  hearing  on  the  22nd  of  December  1870,  when  the 
plaintiff's  witnesses  were  examined,  as  also  were  Hormasji  and 
Bhimbhai  for  the  defence,  and  the  case  was  then  adjourned. 
On  the  9th  of  February  1871  the  case  was  again  called  on, 
when  the  plaintiff  appeared  in  person,  and  Mr.  Keir  appeared 
for  the  defendants.  The  plaintiff  applied  for  an  adjourn- 
ment,  on  the  ground  that  his  attorney  was  engaged.  This 
application  was  refused,  and  the  j)laintiff  thereupon  elected 
to  be  nonsuited,  and  the  Judge  ordered  a  nonsuit  to  be 
entered,  though  Mr.  Keir  objected  that  he  would  be  unable 
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to  obtain  the  attendance  of  the  witnesses  again  from  Kuntd.        ^^^^' 
Pirbhai  Khimji  then  filed  another  suit,  No.  4350  of  1871  (the      khimji 
present  suit),  against  the  defendants,  for  the  same  cause  of  g  jj  ^'^  j 
action  as  the  former.     There  was  an  allegation  that  Hormasji    ^a'^-  Co. 
and  Bhlmbhdi  were  material  witnesses  for  the  defence ;  that 
tlaey  were  beyond  the  jurisdiction  of  the  Small  Cause  Court, 
and  that  they  could  not  by  the   process   of  that  court  be 
compelled  to   attend  to  give  evidence  in  Bombay,  nor  could 
they  be  examined  under  a  commission. 

MeCulluchj  in  moving  for  the  rule,  contended  that  there 
would  be  a  failure  of  justice  if  the  rule  he  asked  for  were  not 
granted ;  that  though  this  was  not  a  case  embraced  by  Sec. 
51-  of  Act  IX.  of  1850,  yet  the  provisions  of  that  section  were 
iu  effect  enlarged  by  CI.  13  of  the  Letters  Patent,  which  were 
passed  in  pursuance  of,  and  were,  therefore,  equivalent  in 
operation  to,  an  Act  of  Parliament  (24  &  25  Vict.,  c.  104)  ; 
that  the  Court  of  Small  Causes  in  Bombay  was  subject  to  the 
superintendence  of  the  High  Court  within  the  meaning  of  CI. 
13  of  the  Letters  Patent,  and  that  for  "  purposes  of  justice'' 
this  was  a  case  in  which  the  High  Court  would  exorcise 
the  discretion  confided  to  it  under  that  clause.  He  relied 
upon  Pillans  v.  The  P.  <5'  0.  S.  N.  Co.  {a)  as  a  case  in 
point,  and  cited  Symona  v.  Dimsdale  {h) ;  Archbold,  Q.  B. 
Practice,  pp.  1240-1248  (9th  ed.). 

The  Court  took  time  to  consider  whether  it  had  power  to 
grant  the  rule,  and  on  the  18th  of  March  1870  granted  a 
rule  nisi,  stating  the  following  reasons  for  so  doing  :— 

Gbbbn,  J,  (after  stating  the  facts  as  they  appeared  from 
the  affidavit  of  Mr,  Winter,  proceeded) : — There  is  no  doubt 
that  the  late  Supreme  Court  of  Bombay  had  power  by  certio- 
ran  to  remove  suits  depending  in  the  Court  of  Small  Causes 
in  the  cases  specified  in  Sec.  54  of  Act  IX.  of  1850  (the 
Small  Causes  Courts'  Act).  The  conditions  of  such  removal 
were  that  the  debt  or  damage  or  value  of  the  property 
claimed  should  exceed  Bs.  100,  and  that  the  leave  of  a 
Judge  of  the  Supreme  Court  should  be  obtained,  on  proof  to 

(a)I.  Ind  Jar.,  0.  S.  68.  (6)    2  £xch.  533. 
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_15ZL' Ws  satisfaction    that  some  question  of  law  or  equity   was 

Khimji      likely  to   arise   in  the  cause  which,  by  reason  either  of  its 
B  ^i  c  T    difficulty,  novelty,  or  general  importance,  or  of  some  erro- 

Rail.  Co.  neons  course  of  decision  on  the  same  point  in  the  Court  of 
Small  Causes,  might  appear  to  him  fit  to  bo  tried  in  the 
Supreme  Court,  and  upon  such  terms  as  to  payment  of  costs, 
giving  security  for  debt  or  costs,  or  otherwise,  as  he  might 
think  fit.  By  the  operation  of  Sec.  1 1  of  the  24  &  25  Vict., 
c.  104  (the  Act  for  establishing  High  Courts  of  Judicature  in 
India),  the  power  of  removing  causes  from  the  Small  Cause 
Court  given  to  the  late  Supreme  Court  by  Sec.  54  of  Act  IX. 
of  1850  is  continued  to  the  High  Court,  and  the  case,  cited 
by  counsel,  of  Pi7Za?i5  V.  The  P.  8f  0,  8.  N.  Co,  {ubi  supra), 
is  a  precedent  for  the  exercise  by  the  High  Court  of  the 
power  of  removing  by  certiorari  a  suit  from  the  Small  Cause 
Court,  given  to  the  late  Supreme  Court  by  Sec.  54  of  Act 
IX.  of  1850,  in  a  case  coming  within  the  conditions  prescribed 
by  that  section. 

I  mention  Sec.  54  of  Act  IX.  of  1850  (which,  however,  it 
will  be  material  to  consider  for  another  purpose)  at  the  out- 
set to  explain  why  I  treat  the  present  application  as  one 
not  for  a  writ  of  certiorari  under  the  practice  of  the  la  to 
Supreme  Court,  but  for  an  order  under  Sec.  13  of  the  Letters 
Patent  of  the  High  Court.  The  circumstances  of  the  case, 
as  they  appear  from  Mr.  Winter's  affidavit,  do  not  bring  the 
application  within  Sec.  54  of  Act  IX.  of  1850.  It  does  not 
appear  to  me  that  any  such  question  of  law  or  equity  as  is 
there  mentioned  is  likely  to  arise,  and  indeed  that  ground 
for  the  present  application  is  not  suggested;  but  the  ground 
of  the  application  is  that  certain  persons  are  material  wit- 
nesses for  the  Company  at  the  hearing  of  the  cause,  and 
that  the  Small  Cause  Court  has  no  jurisdiction  to  compel 
their  attendance,  or  procure  the  taking  of  their  evidence 
on  commission.  These  circumstances,  it  is  contended,  make 
the  case  a  proper  one  for  the  exercise  of  the  power  conferred 
on  the  High  Court  by  Sec.  13  of  the  Letters  Patent,  by 
which  it  is  ordained  :  "  That  the  said  High  Court  of  Judica- 
ture at  Bombay  shall  have  power  to  remove,  and  to  try  and 
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determine  as  a  Court  of  Extraordinary  Original  Jurisdiction,        1871. 
any  suit  being  or  falling  within  the  jurisdiction  of  any  Court,       Khimji 
whether  within  or  without  the  Presidency  of  Bombay,  subject  g  g  ^'    , 
to  its  superintendence,  when  the  said  High  Court  shall  think     Rail.  Co. 
proper  to  do  so,  either  on  the  agreement  of  the  parties  to 
that  effect,  or  for  purposes   of  justice,   the  reasons  for  so 
doing  being  recorded  on  the   proceedings  of  the  said  High 
Court." 

Now,  I  do  not  feel  any  difficulty  in  coming  to  the  conclu- 
sion that  the  removal  of  this  cause  is  proper  for  purposes  of 
justice,  having  regard  to  the  fact  that  the  defendants  have 
already,  at  considerable  expense  and  trouble,  procured  the 
attendance  and  examination  in  Bombay  of  the  two  witnesses 
in  question;  that  such  attendance  and  examination  was 
rendered  of  no  avail  by  the  application  of  the  plaintiff  for  a 
nonsuit  having  been  granted  by  the  Judge  j  and  that  the 
defendants,  the  Company,  are  unablo  again  to  procure  the 
attendance  of  those  witnesses.  In  my  opinion,  the  First  Judge 
of  the  Small  Cause  Court  (if  it  be  true  that  the  difficulty  of 
again  procuring  the  attendance  of  the  defendants'  witnesses 
was  duly  represented  to  him)  should  not,  in  the  circum- 
stances of  the  case,  have  exercised  his  power  to  nonsuit  the 
plaintiff,  except  on  the  terms  of  the  plaintiff  consenting  that 
the  evidence  already  taken  on  behalf  of  the  defendants  should 
be  used  in  any  future  suit  which  the  plaintiff  might  institute 
for  the  same  cause  of  action. 

The  difficulty  I  have  felt  with  regard  to  the  application 
of  the  13th  clause  of  the  Letters  Patent  has  not,  however 
been  on  the  question  whether  the  removal  of  the  suit  is  pro- 
per for  purposes  of  justice,  but  on  this,  whether  the  Court  of 
Small  Causes  at  Bombay  can  be  said  to  be  '^  subject  to  the 
superintendence  '^  of  the  High  Court.  The  Charter  Act  and 
the  Charter  itself  do  not  afford  much,  or  indeed  any,  assist- 
ance on  this  point,  as  Sec.  15  of  the  Act  enacts  that  "  each  of 
the  High  Courts  established  under  this  Act  shall  have  superin- 
tendence over  all  courts  which  may  be  subject  to  its  appellate 
jurisdiction,''  &c. ;  and  CI.  16  of  the  Letters  Patent  ordains 
"  that  the  High  Court  of  Judicature  at  Bombay  shall  be  a 
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■  ^^^^'^  court  of  appeal  from  the  Civil  Courts  of  the  Presidency  of 
KuiMJi      Bombay,  and  from  all  other  courts  subject  to  its  superinten- 

B.  B.  &  C.  I.  d®^ce/^  &c. :  so  that,  taking  the  Act  and  Letters  Patent 
Rail.  Cc.  together,  I  find  that  the  High  Court  has  superintendence 
where  it  has  appellate  jurisdiction,  and  has  appellate  juris- 
diction where  it  has  superintendence.  Now,  there  can  be 
little  doubt  that  the  High  Court  is  not  in  any  proper  sense  a 
court  of  appeal  for  the  Small  Cause  Court.  The  Judges  of 
that  court  have  indeed  power,  in  their  discretion,  under  Sec. 
55  of  Act  TX.  of  1850,  and  under  Sec.  7  of  Act  XXVI.  of 
1864  are  bound,  in  cases  falling  within  such  last-mentioned 
section,  to  reserve  questions  of  law  or  equity  as  to  which  they 
entertain  any  doubts,  or  which  they  are  requested  by  either 
party  to  reserve  for  the  opinion  of  the  High  Court.  But 
neither  this  power  or  obligation  to  reserve  questions  for  the 
High  Court,  nor  the  power  of  the  High  Court  to  remove  causes 
under  the  54th  section,  gives  the  High  Court  appellate  juris- 
diction, properly  so  called,  over  the  Small  Cause  Court. 
However,  Sec.  15  of  the  Charter  Act  does  not,  in  my  opinion, 
limit  the  superintendeucc  of  the  High  Court  to  the  courts 
which  may  be  subject  to  its  appellate  jurisdiction;  it  only  says 
that  over  such  courts  the  High  Court  shall  have  superinten- 
dence, not  that  it  shall  have  superintendence  over  those 
courts  which  are  subject  to  its  appellate  jurisdiction,  and  over 
no  others.  This  Sec.  (15)  of  the  Charter  Act  was  discussed 
in  the  matter  of  John  Thomson,  where  it  was  held  that  the 
High  Court  of  Bengal  has  general  superintendence  over  the 
Court  of  the  Recorder  of  Moulmein,  so  as  to  have  power 
to  set  aside  an  order  of  the  Recorder  directing  the  withdrawal 
of  a  license  to  practise  as  an  advocate  in  the  Small  Cause 
Courts  at  Rangoon  and  Moulmein  (c).  That  case,  however, 
does  not  exactly  touch  the  question  in  the  present  case,  as  by 
Act  XXI.  of  1863  (which  established  the  Recorder's  Court  at 
Moulmein)  a  certain  appellate  jurisdiction,  though  a  limited 
one,  over  such  court  is  given  to  the  High  Court  of  Bengal ; 
and  it  was  held  that  the  existence  of  such  appellate  jurisdic- 
tion, though  limited,  brought  the  court  in  question  under 

(c)  6  Beng.  Law  Hep.,  180. 
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1871. 


the  suporintendence  of  that  High  Court  within  Sec.  15  of  the  ^  p,rbh;^'i 
Charter  Act,  Khimji 


V. 


In  the  present  case  I  am  of  opinion  that  the  Bombay   B- ^-  *^.  I. 
Court  of  Small  Causes  must  be  considered  to  be  subject 
to  the  saperiutendence  of  the  High  Court  at  Bombay,  for  the 
purpose  of  Sec.  13  of  the  Letters  Patent,  for  the  following 
reasons: — Subject  to  the  conditions  prescribed  in  §ec.  54 
of  Act  IX.  of  1850,  the  High  Court  has    authority,  under 
that  section,  to  remove  causes  from  the  Small  Cause  Court, 
and  itself  to  try  and  determine   them.     By  Sec.  41   of  tho 
same  Act,  any  general  rules  for  regulating  the   practice  and 
proceedings  of  the  Small  Cause  Court  made  and  issued  by 
the  Judges  of  that  court,  are  to  be  sent  to  the  High  Court, 
for  approval  of  the  Judges  of  that  court,  though  they  are 
to  have  force  until  disapproved.    Then  there  is  the  power 
of  this  court  (which  has  been  from  time  to  time  exercised) 
to  prohibit  the  Bombay  Court  of  Small  Causes  from  pro- 
ceeding  where  it  is  acting  without  jurisdiction  or  in  excess 
of  its  jurisdiction,  which  is  a  power  of  the  same  kind  as  that 
exercised  over  the  County  Courts  in  England  by  the  Superior 
Courts  of  Common  Law  at  Westminster  by  means  of  a  writ 
of  prohibition.     Then  there  is  the  power  of  reserviug  ques- 
tions of  law  or  equity  for  the  opinion  of  the  High  Court,  and 
the  obUgation  to  do  so  in  cases  above  the  value  of  Rs.  500, 
nn  the  application  of  either  of  the  parties,  to  which  I  have 
already  adverted.     The  decision  of  the  High  Court  on  such 
aserved    question    is  binding  on  the  Small  Cause  Court, 
aud  Mr.  Justice  Phear,  in  the  above-cited  case  of  John 
lliomson,  it  is  to  be  noticed,  speaks  of  such  a  power  of  refer- 
ence to  the  opinion  of  the  High  Court  as  a  "  modified  form 
of  appeal," 

For  the  above  reasons  I  am  of  opinion  that  the  Bombay 
Court  of  Small  Causes,  though  not  subject  in  all  respects,  or 
perhapa  generally,  to  the  superintendence  of  the  High  Court, 
nor,  strictly  speaking,  subject  to  its  appellate  jurisdiction  at 
all,  is  so  far  subject  to  its  superintendence  as  to  give  the 
latter  court,  under  Sec.  13  of  the  Letters  Patent,  power  to 
remove,  and  try  and  determine,  any  suit  pending  in  the  former 
VIII. — 9  o  c 
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PiBBHA'i ""  ^^^^^>  when  the  High  Court,  for  purposes  of  justice,  shall 
Khimji      think  proper  to  do  so. 

V. 

B.  B.&C.  I. 

Rail.  Co.        The  order  which  I  consider  proper  to  be  made  on  this  ap- 
plication is  as  follows : — That  an  order  be  issued,  under  the 
seal  of  this  court,  addressed  to  the  Judges  of  the  Bombay 
Court  of  Small  Cruses,  that  all  proceedings  in  Suit  No.  4350 
of  1871,    instituted  in  the  said  court  by  Pirbhdi    Khimji 
against  the  Bombay,  Baroda,  and    Central    India  Railway 
Company,  be  removed  from  the  said  Court  of  Small  Causes 
to  this  court,  and  commanding  the  said  Judges  to  send  and 
certify  to  this  court  the  said  proceedings,  with  all  things 
touching  the  same,  as  fully  and  entirely  as  the  same  remain 
in  their  court  before  them,  that  this  court  may  further  cause 
to  be  done  thereupon  what  of  right  this  court  shall  see  fit  to 
be  done,  unless  cause  be  shown  to  the  contrary,  by  or  on 
behalf  of  the  said  Judges,  or  the  said  Pirbhfii  Khimji,  within 
four  days  after  service  of  this  order  on  the  Clerk  of  the  said 
Bombay  Court  of  Small  Causes,  and  on  the  said  Pirbhdi 
Khimji,  respectively.     And  it  is  further  ordered  that  in  the 
mean  time,  and  until  the  further  order  of  this  court,  the  said 
Pirbhdi  Khimji  be  restrained  by  injunction  from  further  pro- 
ceeding with  the  said  suit.  No.  4350  of  1871.    And  it  is 
hereby    recorded,  in  pursuance  of  CI.    13    of  the  Letters 
Patent,  that  the  reason  for  making  this  order  is  the  consider- 
ation of  the  inability  of  the  said  Bombay  Court  of  Small 
Causes  to  enforce  the  attendance  or  procure  the  evidence  of 
witnesses  material  and  necessary  for  the  defence  of  the  said 
suit. 

Anstey  showed  cause  against  the  above  rule  on  the  28th  of 
March  1871.  He  contended  that  the  Small  Cause  Court  of 
Bombay  was  noc  subject  to  the  superintendence  of  the  High 
Court,  thougli  it  was  inferior  to  it ;  that  the  defendants 
had  mistaken  their  remedy,  and  ought  to  have  filed  an 
injunction  suit,  no  case  having  been  made  out  for  a  writ  of 
certiorari ;  that  the  precedent  afforded  by  this  case  would 
bo  a  most  dangerous  one,  and  that,  on  the  principle  of  '^  eX" 
pressio  uniiis  aUerim  ececlnsio"  the  power  of  the  High  Court 
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to  interfere  was  limited  to  the  eases  provided  for  in  Act  IX.        187^* 
of  1850,  Sec.  54.  Khimji 

ifcCuUoch  in  reply.  B.  B.  &  C.  T. 

C«r.  aJv.  vitlf.  Kaii..  Co. 

April  1.  Green,  J.: — In  this  case  an  order,  dated  the  18th 
of  March,  was  made  by  this  court,  exercising  its  extra- 
oi^nary  original  jurisdiction,  on  the  application  of  the  defend- 
ants, the  Baroda  Railway  Company,  to  remove  the  above  suit 
from  the  Court  of  Small  Causes  at  Bombay  to  this  court,  unle^js 
cause  was  shown  to  the  contrary.  On  Tuesday  the  28th  of 
March,  Mr.  Anstey  was  instructed,  on  behalf  of  the  plain- 
tiffin  the  Small  Cause  Court,  to  show  cause.  The  objec- 
tion chiefly  urged  by  the  learned  counsel  against  the  order 
was,  that  the  High  Court  has  jurisdiction  to  remove  suits  from 
the  Bombay  Court  of  Small  Causes  only  in  the  cases  provided 
for  by  Sec.  54  of  Act  IX.  of  1850  (having  regard  also  to  the 
extended  jurisdiction  given  by  Act  XXVI.  of  183'4),  and  not 
for  the  cause  alleged  in  the  present  case*,  namely,  the  inabi- 
lity of  the  Court  of  Small  Causes  to  procure  the  attendance 
of  certain  witnesses  necessary  to  support  the  defence. 

I  quite  agree  that  the  question  whether  the  Court  of  Small 
Causes  at  Bombay  can  be  said,  under  Sec.  13  of  the  Letters 
Patent,  to  be  subject  to  the  superintendence  of  the  High 
Court,  is  not  so  clear  as  in  the  case  of  the  Courts  of  Small 
Causes  in  the  Mofussil,  constituted  or  regulated  by  Act  XI. 
of  1865,  and  of  the  courts  in  the  Mofussil,  which  are  subject 
to  the  appellate  jurisdiction  of  this  court.  By  Sec.  4  of  Act  XI. 
of  1865,  the  Courts  of  Small  Causes  in  the  Mofussil  are  ex- 
piv«sly  made  '^  subject  to  the  general  control  and  orders  of 
the  High  Court.*'  But,  for  the  reasons  stated  in  the  judgment 
which  I  gave  on  the  18th  of  March  last,  I  adhere  to  the 
opinion  then  expressed,  that  the  Bombay  Court  of  Small 
Causes  is  so  far  subject  to  the  superintendence  of  the  High 
Court  at  Bombay  as  to  give  the  latter  court,  under  Sec.  13 
of  the  Letters  Patent,  power  to  removci  and  try  and  detennine, 
any  suit  pending  in  the  former  court  when  the  High  Court 
may  think  proper  to  do  so  for  purposes  of  justice.  I  feel  the 
weight  of  the  consideration  urged  by  the  learned  counsel,  that 
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is^i'       to  remove  a  cause  to  the  High  Court  simply  because  the  Small 

Khimji      Cause  Court  has  not  powers  to  try  such  cause  as  effectually 

«  Ti^'a.  n  T    as  the  Hiffh  Court  has   (and  the  omission  to  give  which 

jj.  Jo.  &  U.  I.  °  ^ 

Rail.  Co.     powers  must  be  supposed  to  have  been  present  to  the  mind 
of  the  Legislature   in  constituting  the  former  court)  would 
be,  to  a  considerable  extent,  to  curtail  the  benefits  of  speedy 
and  cheap  justice,  which  was  contemplated  when  the  Small 
Cause  Courts  were  established;  and  if  a  case  rested  there 
this  court  ought,  I  think,  to  be  slow  to  be  induced  to  exer- 
cise the  power.     But  in  making  the  order  of  the   18th  of 
March  I  was  influenced   not  only  by  the  consideration  that 
in  the  suit  in  question  the  Small  Cause  Court  could  not  en- 
force the  attendance  of  witnesses  necessary  for  the  defence, 
but  by   the   other   circumstances   stated  in   Mr.   Winter's 
affidavit,   and   which   are  also   detailed  in  my   judgment. 
1  think  such  an  order  for  removal  ought  to  be  granted  only 
on  the  terms  of  the  party  seeking  to  have  a  case  removed 
paying  all  costs  of  his  opponent  of  the  proceedings  in  the 
Small  Cause  Court  down  to  the  time  of  removal,  and  under- 
taking to  abide  by  any  order  the  High  Court  may  think 
fit  to  make  with  reference  to  the  costs  of  the  cause  when 
in  the  High  Court,  and,  if  necessary,  giving  security  for  such 
costs.     The  only    precedent  I   am  aware   of,  of  an  order 
under  Sec.  13  of  the  Letters  Patent  having  been  made  by 
this  court,  is  one  made  on  the  23rd  day  of  August  1866,  by 
which  this  court,  as  a  court  of  extraordinary  original  civil 
jurisdiction,  removed  from  the  Court  of  the  Principal  Sadr 
Amfn  at  Thana  a  suit  there  depending,  of  Jacob  Eck  against 
Jamnddds   Javerldl.     When   I  made  the  order  of  the  18th 
of  March  I  was  not  aware  of  the  existence  of  this  prece- 
dent, but  on  examining  it  I  do  not  find  in  my  order  any 
substantial  departure  from  it.     I,   therefore,  make  absolute 
the  order  of  the  18th  of  March  1871,  on   payment  by  the 
defendants,  the  Bombay,  Baroda,  and  Central  India  Railway 
Company,  of  all  reasonable  costs  incurred  by  the  plaintiff, 
Pirblidi  Khimji,  in  the  said  Bombay  Court  of  Small  Causes  in 
the  said  suit.  No.  4350  of  1871,  since  the  institution  thereof 
down  to  the  time  of  making  this  order,  and  on  the  under- 
taking of  the  defendants  to  abide  by  and  perform  any  order 
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this  court  may  make  with  regard  to  the  costs  of  the  present        ^^71. 
motion,  and  of  the  proceedings  so  removed  to  this  court  which      khimji 
may  be  hereafter  incurred.     Following  the  form  of  the  pre-   ^  b  A  C  I 
cedent  which  I  have  mentioned,  I  think  the  record  of  the      Bail,  Co. 
reasons  for  the  removal  should  be  in  these  words  : — "  And 
it  spearing  to  this  court  conducive  to  the  purposes  of  justice 
to  make  such  order,  and  especially  on  the  grounds  set  forth 
in  the  said  affidavit  of  Charles  Albert  Winter,  sworn  on  the 
loth  day  of  March  1871 :  It  is  ordered,'^  &c. 

Order  accordingly. 

Attorneys  for  the  plaintifT:  Jefferson  ^'  Payne. 
Attorneys  for  the  defendants  :  Kelr,  Prescof,  Sf  Wlnior. 


Appeal  No,  165. 

Naeotam  Ba'pu   (Plaintiff)     Appellant.       ^pni  29. 

Ganpatr'av  Pa'ndubang  . . .  (De/endan  t)  Respandent. 

Preteription^Easement^Twenty  Years'  User^Act  XIV.  of  1859— 
Indian  Limitation  Act,  1871  (Act  IX,  of  1871). 

Prior  to  the  passing  of  the  Indian  Limitation  Act,  187 1,  in  order  to  give 
rise  to  an  easement  hy  prescription  over  immoveable  property  in  the  island 
of  Bombay  it  kss  necessary  for  a  plaintiff  claiming  sucli  an  easement 
to  prove  twenty  years'  uninterrupted  user  of  it. 

THE  plaint  in  this  case  stated  that  the  plaintiff  was  pos- 
sessed of  a  piece  of  land,  with  a  honse  standing  thereon, 
iu  Agiary  Lane ;  that  there  was  a  galU  on  the  west  side  of 
the  house,  about  twenty-four  inches  wide,  which  was  the 
property  of  the  plaintiff,  and  that  the  entrance  to  the  galli 
from  the  street  (Agiary  Lane)  was  through  a  gate  and 
thence  over  the  land  of  the  defendant,  which  had  always 
been  open  ground,  but  shortly  before  the  suit  was  brought 
had  been  built  over  by  the  defendant.  The  plaint,  in  its 
fonrth  paragraph,  then  stated  that  the  plaintiff  was  entitled 
to  a  right  of  way  from  Agiary  Lane  through  the  gate  over 
the  open  ground  of  the  defendant,  and  back  again,  for  him- 


.♦ 
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1871.       self  and  his  servants  and  workmen  with  or  without  poles, 
B^'pu       timber,  scafFoldiug,  and  building  materials,  at  all  times  of 

p^'    a'v  ^^^  y®*^'    ^*"^*  ^' '  ''  "^^^  ^^^^  ^^'^'  ^^®  ^^^^^^  ^^^^  except 
PVndueano.  when  the  plaintiff  or  his  predecessors  wanted  to  repair  the 

west  wall  of  the  house,  on  which  occasions  poles  and  scaffold- 
ing were  erected  in  the  gall!.'' 

The  plaint  then  went  on  to  allege  an  obstruction  of  the 
plaintiff's  said  right  of  way  by  the  defendant,  and  prayed, 
amongst  other  things,  that  the  galli  might  be  declared  to 
be  the  property  of  the  plaintiff,  and  that  the  plaintiff  might 
be  declared  to  be  entitled  to  a  right  of  way  from  Agiary 
Lane  through  the  gate  and  over  the  said  close,  and  back 
again,  for  himself  and  his  servants,  &c. 

The  defendant  denied  the  plaintiff^s  right  to  the  gall  I, 
and  alleged  that  it  was  the  defendant's  property.  He  also 
denied  that  the  plaintiff  was  entitled  to  the  right  of  way 
claimed  in  the  4th.  paragraph  of  the  plaint. 

The  case  came  on  for  hearing  before  Couch,  C.J.,  on  the 
29th  of  January  1870,  when  six  issues  were  framed,  but  the 
first  and  second  only  are  material  for  the  purposes  of  this 
report: — Ist^  whether  the  said  galli  in  the  plaint  described 
was  the  galli  of  the  plaintiff;  2nc!,  whether  the  plaintiff  was 
entitled  to  the  right  of  way  described  in  the  fourth  para- 
graph of  the  plaint. 

The  evidence  given  at  the  trial  showed  that  for  more  than 
twelve  years  prior  to  1865  (when  the  easement  was  inter- 
rupted) the  plaintiff  had  been  in  the  habit  of  making  use  of 
the  galli  for  the  purpose  of  whitewashing  and  repairing  the 
west  wall  of  his  house,  and  that  the  materials  &c.  had  been 
carried  over  the  defendant's  open  piece  of  ground,  but  the 
title-deeds  of  the  premises  clearly  showed  that  the  galli 
belonged  to  the  defendant.  The  Chief  Justice  found  the 
first  and  second  issues  in  favour  of  the  defendant. 

From  the  finding  on  the  second  issue  alone,  the  plaintiff 
appealed.  The  appeal  came  on  for  hearing  before  Westbopp, 
C.  J.,  and  Bayley,  J.   Its  hearing  was  concluded  on  the  16th  of 
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December  1870.  Counsel  for  the  appellant  at  fii'st  contended I87l« 

that  the  evidence  showed  an  uninterrupted  user  of  the  galli       Bk'w 
and  its  approach  by  the  plaintiff  and  his  predecessors  for  ^'     , 

twenty  years,  but  failing  in  that  contention  they  argued  that  PA'ifDUEA.K&. 
proof  of  twelve  years'  uninteiTupted  user  was  sufficient  to 
establish  the  plaintiff's  right. 

Aiistey  and  Latham,  for  the  appellant : — Twelve  years'  user 
as  of  right  is  sufficient  to  entitle  the  plaintiff  to  the  easement 
he  claims  in  this  case.  The  English  Prescription  Act  (2  & 
0  AVm.  IV.,  c.  71)  does  not  apply  to  India.  What  law  then 
does  apply  ?  The  answer  is  Act  XIV.  of  1859,  Sec.  i.,  cl. 
12,  An  easement  or  servitude  over  land  is  a  fragment  or 
piece  carved  out  of  the  entire  ownership,  and  is  clearly  "  an 
interest  in  land.''  Of  that  interest  the  plaintiff  has  had 
possession  for  more  than  twelve  years,  and  the  defendant 
cannot  now  deprive  him  of  that  possession,  for  suits  for  the  - 
Fecoveiy  of  any  interest  in  immoveable  property  must  be 
bronght  within  twelve  years  from  the  time  when  the  cause 
of  action  arises,  otherwise  what  wa^  before  mere  poMession 
becomes  ownership.  Possession  for  twelve  years  creates  a 
title  under  the  Act,  and  entitles  the  possessor  to  sue»  Act 
XIV.  of  1859  is  thus  in  effect  not  merely  an  Act  of  limitation, 
but  also  one  of  prescription.  This  is  the  view  taken  6f  the 
Act  by  the  Lords  of  the  Privy  Council  in  the  case  of  Ounga 
Oobind  Mutidul  v.  The  Collector  of  the  24  PcrgimnahSf 
where  it  is  said  :  ''If  he  (the  owner)  suffer  his  right  to  be 
barred  by  the  law  of  limitation,  the  practical  effect  is  the 
extinction  of  bis  title  in  favour  of  the  party  in  possession ; 
see  SeL  Rep.,  Vol.  VI.,  p.  139,  cited  in  Maopherson,  Civil 
Procedure,  p.  81  (3rd  ed.)"  (a),  and  at  page  363  occurs  the 
following  dictum : — ''  As  between  private  owners  contesting 
inter  so  the  title  to  the  lands,  the  law  has  established  a  limit- 
ation of  twelve  yearij ;  after  that  time  it  declares,  not  simply 
that  the  remedy  is  barred,  but  that  the  title  is  extinct  in  fa- 
roar  of  the  possessor."  That  case  has  been  referred  to  and 
acted  upon  in  three  subsequent  cases :  Khajah  Enaetoollah  v. 
Kishen  Soondur  {h),  Bissonath  Komilla  v.  Brojo  Mohun   (c), 

(a)    1 1  Moo.  Ind.  App.  361.  (6)    8  Calc.  W.  Rep.,  Civ.  R.  386 

(c)     10  Calc.  W,  Uep.,  Civ.  11.  61. 
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1871.        and  Rajah  Burodakant  v.  Prankristo  Parooe  (d).    There  is 
BVpu^     also  a  case  in  Boulnois  Reports  p.  70,  to  the  same  effect. 
^'  FBayley,  J.,  referred  to  Bamam  v.  Khettranath  Karforniah,*'] 

Pa'jtdurans.  If  this  construction  of  the  Act  is  erroneous,  then  we  con- 
'  tend  that  there  is  no  statutory  period  of  prescription  appli* 
cable  to  the  case,  and  that  courts,  in  laying  down  the  law  as 
to  the  time  when  an  easement  will  be  acquired  by  pre- 
scription, must  be  guided  by  analogy  to  the  existing  law  of 
limitation.  It  was  thus  that,  in  analogy  to  the  statute  of 
James  (21  Jac.  I.),  the  period  of  prescription  was  fixed  in 
England  at  twenty  years  :  Doe  dem.  Harding  v.  Cooke  (c). 
Easements  were  looked  upon  as  a  castes  omissus  from  the 
words  of  the  statute,  but  as  within  its  spirit.  The  whole 
subject  is  discussed  in  the  note  to  the  case  of  Yard  v.  Ford 
in  Williams  Saunders  (/).  It  will  be  said  that  the  plaintiff 
here  is  seeking  to  establish  a  right,  and  not  merely  setting 
up  a  defence,  as  the  easement  has  been  discontinued ;  but 
that  is  immaterial.  The  old  statute  of  James  only  barred  the 
remedy,  and  did  not  in  words  confer  a  title  or  create  a 
right  in  the  possessor,  but  a  person  under  that  statute  who 
had  possession  of  land  for  twenty  years  was  allowed  to 
recover  the  land  on  the  strength  of  such  a  title :  Bacon's 
Abr.,  Vol.  IV.,  p.  463,  Tit.  Limitation,  B. ;  Yard  v.  Ford. 
He  also  cited  on  this  point  Incm'porated  Society  v.  Richards 
(g) ;  Burroiujhs  v.  M^Creight  {h)  ;  Taylor  on  Evidence,  Vol. 
I.,  p.  89,  para.  65.  The  current  of  authority  in  India  is 
in  favour  of  applying  the  analogy  that  we  contend  for : 
tin  Viswamhhara  Bajemlra  v.  Sii  Saradhi  Cimrana  (t).  Jog 
Frokash  v.  Ameer  Ally  (j),  Kartik  Chandra  Sirkar  v.  Kartik 
Oliandra  Dey  (A;),  Kristo  Ohimder  Chuckerbutty  v.  Kristo 
Chunder  Btirnick  (I),  Durga  Churn  v.  Pearee  Mohun  (m). 

UcCulloch  and  Farran,  for  the  respondent : — Act  XIV.  of 

1859  is  an  Act  passed  with  regard  to  procedure,  and  never 

Xd)    \21bidA92. 
*3Beng.  S.  Rep.  O.  J.  IS. 
(e)    7  Bing.  346,  (f)    2  W.  S.  1/6 «. 

(g)  1  Dr.  &  W.  258.         (k)    1  Jon.  &  Lnt.  299. 

(i)    3  Mad.  H.  C.  Rep.  111.       (;)    9  Calc.  W.  Rep.,  Civ.  R. 91 . 
{k)   3  Beng.  L.  Rep.,  A.  C.  J.  166.        (I)    IS  Calc.  W.  Rep.,  Civ.  K.  76. 

(m)   0  Calc.  W.  Rep.,  Civ.  R.  283. 
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was  intended  to  tcrminato  or  create  rights.  Its  preamble  and        ^^^' 

first  section  show  clearly  that  that  is  its  scope:  "Whereas        nvru 

it  is  expedient  to  amend  the  laws  relating  to  the  limitation   qanpatra'v 

of  suits,  it  is  enacted  as  follows  : — (1)  No  suit   shall  be^^'^^^^^^^^- 

maintained^  in  any  Court  of  Judicature,  &c.,  unless  the  sarao 

is  instituted  within  the  period  prescribed  by  the  Act."     The 

distinction  between  statutes   of  limitation   which  bar   tlio 

remedy,  and  statutes  of  prescription  which  confer  a  title, 

has  always  been  recognised  by  jurists.     It  was  probably 

intended  to  supplement  Act  XIV.  of  1859  by  a  prescription 

Act,  but  that  has  not  yet  been  done.     The  case  ia  Moore's 

Indian  Appeals  was  decided  under  an  old  Bengal  Regulation, 

and  does  not  affect  the  present  case.     If  the  appellant  were 

in  the  position  of  a  defendant  in  possession,  the  section  relied 

npon  might  avail  him.     It  is  then  contended  that  the  Court 

onght  to  act  upon  the  analogy  of  Act  XIV.  of  1859,  and  fix 

a  prescriptive  period,  as  the  Judges  in  England  have  done  in 

analogy  to  the  statute  of  James  ;  but  the  Judges  hero  aro 

not  in  the  same  position.     The  law  as  administered  in  this 

Island  by  the  Supremo  Court  definitely  fixed  the  period  of 

prescription  at  twenty  years ;  that  law  is  as  binding  on  this 

court  as  if  it  had  been  enacted  by  the  Legislature,  and  will 

80    continue   until  altered  by  the   Legislature.     That  the 

existing  statute  law  was  not  affected  by  Act  XIV.  of  1 859 

appears    from   the   cases   of  Anaji  Dattvshet  v.   Morushet 

Bapushet  {n) , Ramblidu  v.  Bai  Uapushct  (o).     How  then  can 

judge-made  law,  which  is    equally  binding,  be    affected? 

All  the  cases  relied  upon  by  the  other  side  are  cases  from 

the  Mofussil,  when  no  law  of  prescription  prevailed,  and 

the  Judges  thought  themselves  at  liberty  to  create  one  from. 

uudogy  to  the  period  of  limitation  laid  down  by  the  Indian 

Liudtation  Act.     That  this  is  so,  appears  from  the  judgment 

of  Scotland,  C.J.,   in  the  case  of  Poimusawmi  Tevar  v.  27«j 

Colleetor  of  Madura  (p).     In  the  only  case  cited  from  the 

Presidency  Towns  the  twelve  years'  rule  was  considered  in- 

appUcable.    That  is  the    case   of  Bagram  v.   Kluittmnath 

(«)  2  Bom.  II.  C.  Rep.  331  (2nd  ed.).        (o)    Ibid.  3311 
(p)  6  Mad.  II.  C.  Rep.  C,  and  see  p.  20. 

nu* — 10  o  c 
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^^1h KarformaJi  (q).    The  High  Court  of  Bombay  has  adopted  the 

Ba'pu       law  of  prescription  as  laid  down  by  the  late  Supreme  Court : 
Ganpatra'v   J^'ranjlvandas  Harjivandds  v.  Mayardm  Sainaldas  (r).     There 
rA'NDuiiANo.  ig  an  unreported  case  where  this  point  was  raised  and  de- 
cided by  Sausse,  C.J.,  and  Amould,  J.,  and  if  the  Court  were 
to  hold  otherwise  now  it  would  not  adjudicate^  but  legislate. 

Latham,  in  reply : — The  formula  as  to  statutes  of  limita- 
tion only  barring  the  remedy  has  application  only  where 
there  is  a  question  as  to  the  conflict  of  laws :  Story  on  the 
Conflict  of  Law,  para.  576;  Huberv,  Steiner  {s);  Don  v. 
Lippmann  (/).  The  case  last  cited  for  the  respondents  may 
be  distinguished  ;  if  not,  the  Court  will  overrule  it. 

Cur.  adv,  vult. 

29th  April  1871.  Westropp,  C.J.  (after  stating  the  facts 
and  issues  as  given  above),  proceeded: — At  first  the  learned 
counsel  for  the  appellant  contended  that  the  evidence  of  Do 
Silva  and  Damodhar  Pandurang  showed  at  least  a  twenty 
years'  enjoyment  of  the  right  of  way  without  interruption. 
Their  evidence  not  being  very  clear  so  far  as  it  appeared  on 
the  notes  of  the  learned  Chief  Justice,  we  caused  those  wit- 
nesses to  be  recalled  and  further  examined.  This  further 
examination  showed  that  it  was  quite  evident  that  they  could 
not  estabUsh  a  twenty  years'  uninterrupted  enjoyment.  It 
was,  however,  argued  for  the  appellant  that  since  Act  XIV- 
of  1859,  Sec.  i.,  cl.  12,  came  into  force,  the  necessary  period 
of  enjoyment  was  reduced  from  twenty  years  to  twelve  years. 

The  Supreme  Court  of  Bombay  (before  the  passing  of 
that  Act)  always  required,  in  support  of  a  claim  to  a  right 
of  way  or  other  casement  in  the  island  of  Bombay  (not 
resting  upon  express  grant),  proof  of  at  least  twenty  years' 
enjoyment.  The  case  of  Pranjivandds  Harjivandas  v.  Maya- 
ramSamaldas  («),  being  a  ^suit  instituted  in  1861  (Act 
XIV.  of  1859  came  into  operation  on  January  1st,  1862),  was 
decided  by  the  [High  Court  in  1862  in  conformity  with  that 
old-established  rule. 

(7)3  Beng.  Law  Rep.,  O.  J.  18.        (r)  1  Bom.  H.  C.  Rep.  148. 
U)  2  Bing.  N.  C.  202.  (0  5  Cl.  &  F.  1. 

(u)    1  Bom.  n.  C.  Rep,148. 
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Subsequently,    in  an  nn reported  case,   Eaniji  Keshavjl  v.        1B71. 
Jniiinadas  Khushdhlas  (10th  or  llth   April  18G5),   it  was       i^/^l^^ 
contended  before  Sir  Matthew   Sausse  and  Sir  Joseph  Ar-   ^      '^-     , 

*  Ganpatra  V 

Bould  that  the  suit,  not  having  been  instituted  until  1864,  Pandukamu. 
was  governed  by  Act  XIV.  of  1859,  Sec.  i.,  cl.  12,  or  rather 
that,  by  analogy  to  the  limitation  of  twelve  years  after  the 
accraer  of  the  canse  of  action  fixed  by  that  enactment  for 
bringing  suits  for  the  recovery  of  immoveable  property,  tho 
period  of  enjoyment  necessary  for  the  establishment  of  an 
easement  was  reduced  from  twenty  years  to  twelve  years. 
Dot  the  court  said  that  it  would  be  legislation  on  its  part 
were  it  to  adopt  that  argument,  and  accordingly  adhered  to 
the  old  rule  as  to  twenty  years.  There  was  not  any  appeal 
preferred  against  that  decision,  and  it  is  directly  in  point  here- 
On  a  question  of  the  nature  of  that  before  us,  we  shonld> 
even  if  we  felt  doubts  upon  it,  greatly  hesitate  before  we 
overruled  the  judgment  of  two  such  able  and  experienced 
Judges  as  those  who  decided  that  case,  and  interfered  so  far 
with  the  rights  of  property  as  to  disturb  what  has,  we  have 
reason  to  believe,  been  regarded  as  the  law  here  both  before 
and  since  Act  XIV.  of  1859  came  into  force.  So  far,  how- 
ever, from  entertaining  any  such  doubts,  we,  after  full  consi- 
deration of  the  arguments  addressed  and  authorities  quoted 
to  OS,  concur  in  that  decision,  and  in  the  opinion  of  those 
learned  Judges,  that  were  we  to  substitute  twelve  years  for 
twenty  as  the  necessary  period  of  enjoyment  for  a  right  of 
way,  we  should  depart  from  the  long-established  law  of  this 
Island  without  any  legislative  sanction  for  such  a  course.  We 
do  not  think  it  necessary  to  discuss  this  matter  any  further, 
and  shall  content  ourselves  with  saying  that  the  cases  of 
Ba^am  v.  Kheitranath  Karformah  (v)  and  Bhuhan  'Mohan 
Bancrjee  v.  Elliott  (w),  which  arose  with  reference  to  tho 
right  to  light  and  air,  do  not  afford  any  countenance  to 
the  argument  on  behalf  of  the  appellant  here.  Both  of  those 
cases  arose  within  the  city  of  Calcutta,  and  the  English  law, 
as  it  stood  before  the  passing  of  tho  Prescription  Act,  Stat.  2 

(v)    3  Bcng.  L.  Rep.,  O.  J.  18. 
(ic)    6  Ibid.   85. 
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> 

.1?71. &  3  Wm.  IV.,  c.  71  (which  statute  does  not  extend  to  India) 


J^  \R()TAM 

Ba'pu         was  the  law  held  to  be  applicable.     Cases  which  arose  in  the 
Ganpatra'v  Mofussil  of  Bengal  t.nd  Madras  which  have  been  cited  to  us 
Pa'ndubano.   have  not,  wo  think,  any  bearing  upon  the  present  case,  which 
arose  within  the  island  of  Bombay. 

We,  therefore,  rffirm  the  decree  of  Sir  Richard  Couch 
with  costs. 

We  are  happy  to  find  that  the  Indian  Legislature  has,  in 
the  recently  passed  Limitation  Act  (IX-  of  1871),  legislated 
on  the  subject  of  easements,  and  adopted  the  twenty  years' 
period  for  the  whole  of  British  India. 

Decree  affirmed  with  costs. 

Attorneys  for  the  plaintiff:  Bimington,  Hore,  ^  Langlcy. 
Attorneys  for  the  defendant :  Manisty  Sf  Fletclwr. 
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Appeal  No.  172.  1871. 

^^  June  10. 

Sa Vakla'l  Kabs anda's (Plaintiff)  Appellant. 

OfiA'  Nizmuddi'n  bin  Abdul 
Kaei'm    {Respondent)  Defendant. 

BonA  fide  Purchaser  without  Notice — Title — Omission  to  make  proper 
hquifj  into  Title — Acquiescence  of  Owner — Building  erected  upon  land 
hy  Purchaser — Owner  lying  by — Compensation. 

In  order  that  a  purchaser  of  immoveable  property  from  a  Hindti  in  the 
Island  of  Bombay  may  be  entitled,  as  against  the  beneficial  owner  of  such 
property,  to  set  up  the  defence  of  being  a  bond  fide  purchaser  without 
notice,  he  must  show  that  he  has  made  all  proper  inquiries  into  the  title 
and  as  to  the  state  of  the  family  of  his  vendor,  and  of  his  vendor's  prede- 
cessors in  title  for  a  period  of  twelve  years  at  least  before  the  date  of  his 
parchase. 

Where  a  purchaser  claims  to  hold  land  which  he  has  purchased  from  a 
third  person  on  the  ground  that  the  owner  of  such  land  has  acquiesced 
in  the  sale,  the  purchaser  must  show  clearly  that  the  real  owner  was  aware 
of  the  sale  at  the  time  it  took  place. 

Where  the  owner  of  land  was  not  aware  of  its  being  sold  by  his  father 
to  a  third  person,  but,  having  heard  of  such  sale,  subsequently  stood  by 
and  allowed  the  purchaser  to  build  upon  the  land,  it  was  held  that  the 
owner  could  not  recover  the  land  without  compensating  the  purchaser  for 
the  building  erected  by  him  upon  the  land,  and  three  months  were  allowed 
to  the  owner  within  which  to  pay  such  compensation. 

THIS  was  a  suit  instituted  by  the  plaintiff  to  recover  a 
piece  of  land^  with  a  dwelling-house  upon  it,  being  No. 
%y  Dancan  Boad,  in  Bombay. 

The  suit  was  heard  by  Green,  J.,  in  August  1870,  when 
the  following  facts  were  given  in  evidence  for  the  plaintiff:— 

One  Mdnikchand  N^thdbh^i,  the  grandfather  of  the  plain- 
tiff, separated  from  his  only  brother's  family  in  January  a.  d. 
1831.  M&nikchand  had  three  sons — Jamn^d^s,  Earsandds 
(the  father  of  the  plaintiff),  and  Purshotam.  The  eldest, 
Jamnidis,  was  bom  before  the  separation  in  1831 ;  the  dates 
of  the  respective  births  of  Karsandds  and  Purshotam  did 
not  appear  from  the  evidence  given,  but  Karsandds  (and 
apparently  Purshotam  also)  was  bom  before  the  year  1843. 
In  the  lastmentioned  year  M^ikchand  purchased  the  pre- 

imses  in  Duncan  Boad,  the  subject  of  the  present  suit.     He 
viii. — II  o  c 
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1871. 

Sa'vakla'l 
Kabsanda's 

V. 

Ob  A'  Ni^ 

MUDDl'N. 


was  then  living  jointly  with  hia  sons.  No  evidence  was 
given  as  to  the  source  from  which  the  purchase^mo'ney  of 
this  house  was  derived  by  Mdnikchand,  but  it  appeared  that 
Minikchand  kept  a  grocer's  shop  in  the  Nal  Bazar^  as  well 
as  a  warehouse  at  the  bandar y  and  traded  to  the  Malabar 
Coast.  The  conveyance  of  the  premises  was  taken  in  Mdnik- 
chand  Nithdbhdi's  own  name.  Jamnddds  separated  from  his 
father,  Mdnikchand,  in  January  1849,  when  he  received  cer- 
tain property  as  his  share,  and  gave  a  release  to  his  father. 
Karsandiis,  who  was  said  to  be  a  gambler  and  a  man  of  very 
dissolute  habits,  did  not  formally  separate  from  his  father, 
but,  shortly  after  Karsandds'  separation,  received^some  pro- 
perty from  his  father  and  went  with  his  family  to  live  sepa- 
rate from  his  father.  Purshotam  continued  to  live  jointly 
with  his  father  until  the  death  of  the  latter. 

On  the  8rd  of  January  1861,  Manikchand  made  his  will, 
and  (amongst  other  things)  thereby  devised  the  Duncan  Boad 
premises  and  another  house  in  Jagjivan  Kfkd  Street  to  hia 
grandson  the  plaintiff.  The  plaintiff  was  then  about  fourteen 
years  of  age.  On  the  4th  of  May  1861,  a  release,  of  which 
the  following  is  a  translation,  was  given  by  Karsandds  to  his 
father,  Manikchand: — 

"Shri  li.  To  Bh&nsdii  M&nikchand  NatUbh&i ;  written  by  Bhansali 
Karsand6s,  the  son  of  the  living  M&nikchand.  To  wit :  I  give  in  writing 
to  you  as  follows : — Oo  the  5th  day  of  Mdgsar  Vad»  S.  1917  (3rd  January 
1861)  you  in  your  lifetime  made  your  last  will  in  the  presence  of  Mr. 
Khander&v  Moroji  the  solicitor.  In  that  will  you  have  directed  that  there 
should  be  given  to  my  son  Chiranjivabhdi  S^vakldl,  the  son  of  (me)  the 
living  Karsandis,  two  houses:  (t.e.)  One  house  situated  in  Jagjivan 
Kika  Street,  adjoining  that  of  Guji  Jivd,  and  one  house  situated  opposite 
to  Durg4  Devi  on  the  Duncan  Road.  These  houses  you,  of  your  own  free 
will  and  pleasure,  in  your  lifetime,  have  this  day  made  over  to  me.  The 
rent  thereof  from  this  day  is  given  into  my  possession ;  and  as  to  whatever 
deeds,  papers,  and  vouchers  relating  to  these  houses  there  were  with  you, 
all  these  I  have  carefully  taken  possession  of.  For  that  I  have  executed 
this  release  and  got  a  counterpart  executed  to  me,  and  from  this  day  I  am 
to  have  power  over  the  rent  of  the  abovenamed  houses.  You  have  no 
chiim  thereon.     10th  Chaitra  Vad  S.  1917  (4th  May  1861). 

(Signed)       "  Karsanda^s  Ma'nikchand." 

The  plaintiff  at  the  trial  produced  two  letters,  each  bearing 
date  the  4th  of  May  18G1,  which  he  stated  had  been  signed 
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by  his  grandfather  Mdnikchand  and  given  by    the  latter     .  l^^- 
to  him  (the  plaintiff).     These  letters  were  addressed  to  the   Kabsanda'b 
tenants  of  the  premises  in  Duncan  Boad  and  Jagjivan  Kika     oba'^Nib- 
Street  respectively,  and  required  them  to  pay  the  rent  of     muddi'n. 
these  houses  thenceforth  to  the  plaintiff.    The  plaintiff  alleged 
that  he  took  one  of  these  letters  to  the  tenant  of  Duncan 
Boad  premises  and  showed  it  to  him,  and  that  the  tenant  said : 
"How  can  I  pay  you  the  rent,  as  you  are  a  minor  ?    I  will 
open  an  account  in  the  name  of  your  father  and  pay  to  him/' 
The  plaintiff  was  then  living  with  his  father.     The  other 
lettor  the  plaintiff  alleged  that  ^^  he  took  to  the  tenant  of  the 
house  in  Jagjivan  Kika  Street,  who  opened  an  account  with 
the  plaintiff  on  the  back  of  the  letter;  that  the  plaintiff 
received  rent  under  it  for  seven  or  eight  months,  after  which 
his  father,  Karsandds,  received  the  rent ;  that  the  letter  was 
cancelled  and  given  up  to  the  plaintiff  by  the  tenant  when 
the  latter  vacated  the  house."    These  letters  were  not  an- 
nexed to  the  plaint,  but  no  attempt  was  made  in  cross- 
examination  to  impeach  their  genuineness. 

Manikchand  Ndthdbhdi  died  in  the  middle  of  the  year  . 
1863.  The  plaintiff  and  his  father  were  then  living  together 
in  a  street  near  Duncan  Road  and  Jagjivan  Kikd  Street. 
The  father  retained  possession  of  the  documents  relating  to 
the  two  houses,  and  received  the  rents  of  them.  On  the  13th 
of  October  1864Karsandds  (as  the  plaintiff  alleged,  without 
his  knowledge)  sold  the  premises  in  Duncan  Boad,  which 
then  stood  in  the  Collector's  books  in  Manikchand's  name, 
to  one  Devji  Hirji,  who  was  at  that  time  the  tenant  of  the 
Jagjivan  Kikd  Street  house.  At  the  time  of  the  sale  to 
Bevji  Hirji  there  was  no  building  standing  on  the  Duncan 
Boad  property,  the  building  that  had  originally  stood  upon 
it  havhig  fallen  or  been,  pulled  down.  Before  Devji's  purchase 
a  battihi  was  beaten  in  the  neighbourhood,  in  the  usual 
UMmner.  Devji  Hirji  about  the  same  time  purchased  the 
house  in  Jagjivan  Kika  Street  from  Karsandds.  The  plaintiff 
stated  that  he  became  aware  of  the  sales  of  the  two  houses 
some  time  after  they  took  place,  from  inquiries  he  made  of 
workmen  who  were  repairing  the  Jagjivan  Kika  Street  house; 
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1871.  .  that  thereupon  he  remonstrated  with  his  father  and  asked 

Kabsanda'b  him  what  he  had  done  with  the  purchase-money^  when  his 

^    ?•  fieither  became  very  angry  and  tnmed  the  plaintiff  out  of  his 

MUDDi'N.  house. 

The  plaintiff  then  went  to  live  with  his  maternal  cousin 
in  another  house  in  Jagjivan  Kikd  Street.  Devji  Hirji  sold 
the  premises  in  Duncan  Road  on  the  9th  of  January  1865  to 
the  defendant.  Advertisements  of  the  sale  were  inserted  in 
the  Native  and  English  newspapers.  After  purchasing  the 
property  the  defendant  erected  a  shed  upon  it  at  a  cost  of 
about  Bs.  1^420.  The  plaintiff  gave  notice  of  his  claim  in 
September  1869^  and  excused  his  delay  by  stating  that  he 
was  young  and  without  means  when  turned  out  of  his  father's 
housCj  and  that  for  a  long  time  he  was  unable  to  ascertain 
the  name  of  the  purchaser  of  the  house  in  Duncan  Road. 

Upon  the  above  facts^  and  not  being  satisfied  with  the 
truth  of  the  plaintiff's  story  as  to  his  ignorance  of  the  sale 
to  Devji^  the  learned  Judge  held  that  (even  assuming  that 
Minikchand  had  power  to  dispose  of  his  immoveable  property 
by  will  in  the  manner  he  had  done  without  the  assent  of 
Karsandds)  the  will  of  Mdnikchand  was  revoked  by  the  sub- 
sequent release  of  the  4th  of  May  1861 ;  and  that^  even  as- 
suming that  not  to  be  so^  the  plaintiff  knew  of  and  acquiesced 
in  the  sale  to  Devji.  A  decree  was  made  in  favour  of  the 
defendant  with  costs.  * 

From  this  decree  the  plaintiff  appealed^  and  the  appeal 
was  argued  before  Wkstropp,  C.J.,  and  Sargent,  J.,  in  June 
1871. 

Anstey  and  Starling,  for  the  appellant : — There. is  no  ground 
for  questioning  Md^^ikchand's  power  to  devise  this  property. 
M&nikchand  was  a  separated  Hindd.  To  render  him  such, 
a  formal  partition  proved  by  documentary  evidence  is  not 
necessaiy :  West  and  Biihler's  Digest,  Part  II.,  Introduction, 
p.  12 ;  Sreemuttee  8»  Dossee  v.  KarticJc  Chum  Mitira  (a) ; 
Mussamut  Deo  Bunsee  Kooer  v.  Divarkanath  (6) ;  Lalla  Moha^ 

(a)  Bourke's  Rep.,  326.  (6)  10  Calc.  W.  Rep.,  Civ.  R.  273. 
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beer  Pershad  v.  Mussamut  Kundun  Koowar  (c).  The  doctrine  -^871. 
is  discussed  in  I/uximon  B,  Sadasew  v.  Mullar  Boiv  Bajee  (d).  kamanda's 
The  property  being  self-acquired,  M^nikchand  had  full  power  q  *'• 
to  dispose  of  it  by  will  under  Mitdkshard  law,  and  Karsand&s  muddi'n. 
in  any  case  had  no  right  to  dispose  of  it :  ifti^on  Gopal  Thar- 
koor  V.  Bam  BukshPandey  (e).  The  release  is  not  a  revoca- 
tion  of  the  will,  but  rather  a  recognition  (and  if  necessary  a 
ratification)  of  it  by  Karsandas.  Under  the  terms  of  the 
release,  when  read  by  the  light  thrown  on  its  meaning  by 
the  contemporaneous  letters  written  by  Mdnikchand,  Karsan- 
d^  became  a  trustee  and  manager  for  his  son  the  plaintiff : 
Gopehristo  Oosain  v,  Chingapersaud  Oosain  (/).  The  sub- 
sequent receipt  of  rent  by  Karsandas  is,  therefore,  quite  con- 
sistent with  the  meaning  contended  for.  The  only  question 
tLat  remains  is.  Did  the  plaintiff  acquiesce  in  the  sale  by 
Earsandfe  to  Devji  ?  We  contend  that  he  did  not.  He  was 
at  that  time  under  the  penumbra  of  infancy,  and,  even  if  he 
knew  of  the  sale,  would  be  entitled  to  protection.  Mere 
lying  by  under  circumstances  like  the  present  does  not 
amount  to  acquiescence:  Jordan  v.  Money  (g).  See,  too, 
PhiUipson  V.  Gatty  (A),  Gregory  v.  Gregory  (i).  There  is  (as 
is  admitted  by  the  court .  below)  no  direct  evidence  that 
the  plaintiff  knew  of  the  sale  to  Derji  Hirji,  and  the 
court  will  not  presume  such  knowledge  on  the  part  of  the 
plaintiff  from  the  mere  fact  of  his  having  been  Uving  with 
his  father  at  the  time,  or  from  the  fact  that  a  battdhi  was 
beateu.  Besides,  Devji  Hirji  cannot  be  considered  a  bona  fide 
purchaser  without  notice.  There  was  enough  to  put  him 
on  inquiry.  The  land  stood  in  M^ikchand's  name,  as  aLso 
the  title-deeds,  and  the  purchaser  was,  therefore,  bound  to 
niake  fuU  inquiries  into  the  state  of  M^ikchand^s  family 
and  whether  he  had  made  a  will.  He  was  not  dealing  even 
with  the  apparent  ownor,  and  is  not  entitled  to  protection : 
Bishambur  Naik  v.  Sudasheeb  Mohapatter  (/).  The  defendant, 

(c)  8  IM.,  116.  (d)  2  Knapp,  P.  C.  C.  60. 

(0  6  Calc.  W.  Rep.,  Civ.  R.  71. 
(/)  Norton's  L.  C.  on  Hmd6  Law,  134 ;  S.  C.  6  Moo.  Ind.  App.  53. 

ig)  6  Ho.  Lo.  Ca.  185,  213. 
(k)  7  Hare  523.        (i)  Cooper  201.        U)  1  Calc.  W.  Rep.  96. 
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Karsanda'b   ^^  ^^  aware^  is  in  no  better  position  than  his  vendor. 

Oka'  Ncz-  Mayhew  and  Latham,  for  the  respondent : — ^We  admit  that 
MUDDi  N.  ^jjQpQ  need  not  be  documentary  evidence  to  prove  partition, 
and  that  the  factum  of  M^ikchand's  will  is  proved ;  but  we 
contend  that  the  release  is  in  its  terms  clearly  an  instrument 
of  gift  of  the  houses  to  Karsandds^  and,  therefore,  pro  tanio 
a  revocation  of  the  will.  It  is  impossible  to  believe  that  the 
plainti£f  was  ignorant  of  the  sale  made  by  his  fatherfwith 
whom  he  was  then  living,  yet  admittedly  he  took  no  step  to 
prevent  it  or  warn  the  purchaser.  Having  thus  stood  by, 
and  allowed  an  innocent  person  to  purchase,  he  will  not  now 
be  allowed  to  set  that  sale  aside*  His  want  of  bona  fides  is 
proved  by  his  delay  in  bringing  his  suit  or  giving  notice. 
Even  when,  as  he  admits,  he  went  to  the  premises  in  1865- 
1866  (and  the  building  of  the  shed  was  then  going  on)^ 
he  gave  no  notice.  Under  these  circumstances,  we  contend^ 
he  caimot  now  recover  the  property :  Bamsden  v.  Dyson  {Jc), 
recognised  as  law  in  India  in  the  case  of  Ndr&yan  v.  Bhold^ 
gir  (0;  Bassett  v.  Norworihy  (m).  The  cases  relied  on  by 
the  appellants  are  cases  in  which  ceux  qui  trustent  sued  their 
trustees,  and  not  innocent  purchasers  from  the  latter,  which 
is  the  case  here. 

Westropp,  C.J. : — ^We  should  feel  great  difficulty  in  this 
case  in  sajring,  from  the  evidence  before  the  court,  that  the 
plaintifif  has  acquiesced  in  the  sale  made  by  his  father  of  the 
premises  in  Duncan  Bead.  He  was  a  very  young  man  at  the 
time  his  father  sold  the  house,  having  then  only  just  attained 
his  majority,  and  from  the  mere  fact  of  there  having  been 
afterwards  a  dispute  between  him  and  his  father  about  the 
parchase-money  of  the  house,  and  of  his  subsequently  stand- 
ing  by  and  taking  no  steps,  it  would  be  difficult  for  us  to 
infer  that  he  knew  of  the  sale  at  the  time  when  it  took  place. 
It  lies  upon  the  defendant  to  satisfy  us  upon  that  point  before 
we  can  give  effect  to  the  plea  that  he  derives  his  title  fi?om 

(k)    Law  Rep.  1,  Eng.  &  Ir.  App.  129,  140. 
(0    6  Bom.  H.  C.  Rep.,  A.  C.  J.  80. 
(m)    2  Wh.  &  Tu.  L.  Ca.  £q.  19. 


OBIQINAL  CIVIL  JURISDICTION.  83 

a  purchaser  who  rests  his  title,  as  against  the  plaintiff,  upon        ^Q^l. 
an  alleged  acquiescence  of  the  latter  in  the  sale.    But  though    kasbanda 


B 


we  feel  this  difficulty  upon  that  point  of  the  defendant's  case,  ^  „  JJ'  ^^^ 
we  are  perfectly  satisfied  that  the  plaintiff  must  have  known  di'n- 
of  the  building  of  the  shed  upon  the  land  by  the  defend- 
ant and  Dhondu  his  agent.  From  this,  however,  we  cannot 
infer  that  the  plaintiff  was  cognisant  of  the  sale  at  the  time 
it  took  place,  though  he  must  have  known  of  it  subsequent- 
ly, as  the  plaintiff  himself  admits  that  he  went  to  the  pre- 
mises in  1865  or  1866,  when,  it  is  proved,  the  building  was 
actually  going  on.  The  question  therefore  arises,  whether, 
before  the  plaintiff  can  recover  the  land,  the  defendant  is 
not  entitled  to  compensation  for  the  building  he  has  erected 
upon  it.  Upon  that  point  we  are  willing  to  hear  counsel. 
As  to  the  will,  we  do  not  think  that  it  was  revoked  by  the 
document  that  has  been  called  the  release  (exhibit  E).  That 
document  is  explained  by  the  contemporaneous  letters  writ- 
ten by  the  testator,  into  the  genuineness  of  which,  seeing  that 
no  attempt  has  been  made  to  impeach  them  in  the  Division 
Court,  we  do  not  think  that  we  ought  now  to  inquire.  The 
plaintiff  being  the  owner  of  the  property,  and  not  having 
been  proved  to  have  been  aware  of  the  sale  at  the  time  it 
took  place  (though  he  must  have  known  of  it  subsequently) 
it  lay  upon  the  purchaser,  claiming  to  be  a  bond  fide -purchsLseT 
without  notice,  to  show  that,  before  he  completed  his  pur- 
chase, he  did  everything  that  he  ought  to  have  done  and 
made  all  proper  inquiries.  But  that  he  has  not  done.  He 
ought  to  have  inquired  how  the  property,  which  within 
twelve  years  before  the  date  of  his  purchase  stood  in  the 
name  of  Manikchand,  came  to  Karsandds,  and  how  Karsan- 
das  came  to  sell  it,  and  what  was  his  right  to  do  so.  Not 
having  taken  ordinary  precaution,  he  cannot  now  bo  allowed 
to  benefit  by  his  own  want  of  care.  He  ought  to  have 
been  able  to  satisfy  the  court  that  he  had  inquired  into  the 
title  at  least  during  the  twelve  years  preceding  his  purchase. 
We  are  ready  to  hear  counsel  upon  the  question  whether, 
on  our  view  of  the  case — namely,  that  the  plaintiff  did  not 
kaow  of  the  sale  at  the  time  it  took  place,  but  subsequently 
heard  of  it,  and  afterwards  remained  silent  when  he  must 
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have  known  that  the  defendant  was  building  upon  the  land 
— the  latter  is  entitled  to  compensation  for  the  money  he 
has  expended  in  improving  the  property. 

Latham  and  May  hew,  for  the  defendants^  were  heard  on 
this  point,  and  cited  The  Earl  of  Oxford's  Case  (w).  [West- 
ROPP,  C-  J.,  referred  to  Powell  v.  T/iomas  {o),  and  East  India 
Co.  V.  Vincent  {per  Hardwicke,  C.  J.)  (p).]  Savage  v,  Foster 
{q)  and  Jones  v.  Smith  (r)  were  also  cited. 

Starling  was  heard  in  reply  on  the  question  of  the  amount 
of  compensation  to  be  allowed  to  the  defendant  and  on  the 
question  of  costs. 

Per  Curiam  : — The  decree  of  the  Division  Court  must  be 
varied  by  ordering  that  the  plaintiff  do  recover  from  the 
defendant  the  Duncan  Boad  house  on  payment  by  the  plain- 
tiff, within  three  calendar  months  from  this  10th  day  of 
August,  of  the  sum  of  Es.  1,240,  and  in  the  event  of  the 
plaintiff  paying  to  the  defendant  the  said  sum  within  sucli 
period  each  party  is  to  bear  his  own  costs ;  but  in  the  event 
of  the  plaintiff  failing  to  pay  the  said  sum  within  three 
calendar  months,  then  the  decree  must  be  for  the  defendant 
with  costs. 

Decree  accordingly, 

Atomeys  for  the  plaintiff:     Jefferson  and  Payne. 
Attorneys  for  the  defendant :     Shdpurji  and  Thakurdds, 


(n)    2  Wh.  &  Tu.  548  (3rd  ed.).        (o)  6  Hare  300.        (»)  2  Atk.  83. 

(q)    9  Mod.  35.  (r)    1  Hare  43. 
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Ghabilda^s  Lallubha'i  Plaintiff.       '^""^^ 

The  Municipal  Commissionteb  of  Bombay  ...Defendant.        /  ^/^ 

Ii^mtetion — Acts  of  Trespeus  committed  by  Public  Functionarief — 
MuMcipal  Act,  Sees.  131  and  160 — Setting  back  Houses — Con/tntctii^ 
Trespass — Unfounded  Apprehensions  of  Plaintiff. 

Principles  upon  which  the  court  will  interfere  hy  injunction  to  restrain 
acts  of  public  ftinctionaries  in  excess  of  their  statutory  powers  consideredf 

If  the  Municipal  Commissioner  of  Bombay  is  desirous  of  putting  in  force 
tbe  provisions  of  Sec.  131  of  the  Municipal  Act  (Bombay  Act  II.  of  1865) 
and  compelling  a  householder  (whose  house  has  been  taken  down}  to  set 
tbe  foundations  back  to  the  general  level  of  the  street,  he  must  exercise 
his  powers  when,  or  within  fourteen  days  after,  the  householder  gives 
notice,  under  Sec.  160  of  the  Act,  of  his  intention  to  rebuild. 

Where  a  trespass  of  a  continuing  nature  has  been  committed  by  the 
defendant,  but  has  been  discontinued  before  suit  brought,  the  Court  will 
not  interfere  by  injunction  to  restrain  the  defendant  from  continuing  such 
treq«as  merely  because  the  plaintiff  entertains  vague  apprehensions  that 
the  trespass  may  be  recommenced. 

THE  plaintifif  in  this  case  was  the  owner  (subject  to  certain 
reveraioiiary  rights  on  the  part  of  Government^  im- 
material for  the  purposes  of  this  report*)  of  a  piece  of  land 
at  the  comer  of  Chimm^  Butcher  Street  leading  to  the  Nal 
Bazar  markets. 

In  1866  the  Collector  of  Bombay  issued  a  notice,  under 
Act  VI.  of  1857,  that  the  land  in  question  was  required 
for  public  purposes,  namely,  to  enlargo  the  Nal  Bazdr 
markets,  but  no  further  proceedings  were  taken  under  this 
notice.  A  similar  notification  (dated  3rd  February  1868) 
was  published  in  the  Bombay  Oovemment  Gazette  of  the  6th 
of  February  1868,  but  the  purpose  for  which  the  land  was  re- 
quired was  not  specified  in  it.     The  fact  of  the  lastmeutioncd 

*  Note. — ^The  grant  to  the  predecessor  in  title  of  the  plaintiff, 
which  bore  date  Sth  September  1840,  was  in  the  form  of  a  written  {)er- 
miuion  to  him  by  Government  to  occupy  the  premises  upon  payment  of 
six  pies  per  annum  per  square  yard,  ''  the  said  ground  to  be  at  any  time 
resumable  by  Government  without  any  comjiensation  whatever  being 
given,  and  the  materials  of  the  buildings  or  improvements  to  be  removed 
it  the  grantee's  expense."  The  plaintiff  contended  that  the  provisions  of 
this  permbsion  had  been  waived  or  altered  by  the  subsequent  conduct  of 
Government. 

VIII* — 12  o  c 
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^^^'  notification  having  been  made  was  expressly  bronght  to 
Lallubha'i  tlie  notice  of  the  plaintiff  by  a  letter  sent  to  him  by  the 
Municipal  ^^^^^^^^  ^n  the  26th  of  July  1869,  in  reply  to  a  request  on 
OoMMisBioN-  the  part  of  the  plaintiff  to  be  allowed  to  purchase  the  fee 

BK,  BOMAAT.       .  . 

simple  in  the  land. 

On  the  5th  of  August  1 869 j  and  again  on  the  15th  of 
September  1869  (no  steps  having  then  been  taken  under 
the  notification  of  February  1868),  the  plaintiff,  being  then 
about  to  purchase  the  land,  wrote  through  his  solicitors  to 
the  defendant  asking  to  be  informed  whether  it  was  still 
require^  for  public  purposes. 

The  defendant,  on  the  25th  of  September  1869,  wrote  in 
reply  to  say  that  the  land  was  not  required  for  a  public 
purpose. 

In  November  1870  (the  exact  date  was  not  in  evidence) 
the  buildings  that  had  theretofore  stood  upon  the  land  were 
almost  coomletely  destroyed  by  fire. 

The  plaintiff  thereupon,  in  accordance  with  Sec.  158  of 
Bombay  Act  U*  of  1865,  on  the  25th  of  November,  sent  in  a 
building-application  to  the  defendant  with  a  plan.  On  the 
80th  of  November  the  application  and  plan  weria  returned 
to  the  plaintiff  on  account  of  their  not  bearing  the  proper 
stamps  (one  anna  each).  They  were  then  resubmitted,  pro- 
perly stamped,  and  on  the  12th  of  December  1870  the  follow- 
ing reply  was  received  by  the  plaintiff: — 
'*To  Chabilda^'s  Lallubha^i,  Esq. 


'*  SiR,--In  reference  to  your  buildiog-appUeatioB  of  the  25th  «]timo,  I 
regret  to  have  to  inform  you  that  the  permission  to  rebuild  your  ckaU  at 
Chimmd  Butcher  Street  cannot  be  granted,  since  the  property  is  required 
for  public  purposes. 

"  A  duplicate  of  your  application  is  herewith  retomed.  The  ongbal  b 
kept  in  this  office  for  record,  as  usual. 

"  I  have  the  honour  to  be,  ftc, 

''RiBNzi  Walton, 

''Deputy  EzectttiTe  Engineer,  Munieipality. 
**  Bombay,  Execntwe  Engineer^M  Office, 
«  \2th  December  1870.»' 
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After  some  farther  correspoadencei  the  plaintiff,  on  the 
21st  of  February  1871,  received  the  following  letter: — 

"From  TBI  DcpuTT  Exbcutivb  Enginbbr,  Municipality, 
"To  Chabilda^s  Lallubha%  Esq. 

**  SiB,--With  reference  to  your  letter 'deled  the  7th  inetant,  I  htYe  to 
iflfonD  you  that  the  Comiaiuioiier  dedket  to  alter  hie  onginal  refnaal. 


1871. 


"  RiBN2i  Walton,  C.E." 

On  the  19th  of  March  the  plaintiff  commenced  and  very 
rapidly  proceeded  to  build  chals  on  the  land  in  question  in 
accordance  with  the  plans  submitted  to  the  Deputy  Executive 
Engineer  in  November  1870. 

On  the  20th  of  April,  Mr.  Walton,  by  the  direction  of  th^ 
defendant,  wrote  to  the  Commissioner  of  Police  requesting 
him  to  send  some  police  constables  to  the  site  of  the  plaintiff'a 
property,  as  the  defendant  wished  the  work  of  rebuilding 
to  be  stopped  until  further  orders ;  and  on  the  same  day  the 
Commissioner  of  Police  directed  Superintendent  Brown  to 
carry  oat  the  order  of  the  defendant.  The  action  that  Super- 
intendent Brown  took  under  this  order  was  detailed  in  his 
affidavit,  from  which  the  following  is  an  extract : — 

"On  the  twentieth  of  March,  I«  acting  upon  the  yerbal  orders  of  the 
Commitsioner  of  Police,  went  to  the  property  at  about  4  p.m.  On  arriv- 
ing there  I  nw  the  plaintiff,  who  had  a  very  large  number  of  workmen 
employed  in  building  ehdU,  The  building  was  a  mere  wooden  eh&l,  which 
tt  the  time  I  went  to  the  property  was  already  nearly  finished,  and  another 
was  just  being  commenced.  At  the  time  I  first  went  to  the  spot  I  had 
not  got  any  written  authority  from  the  Commissioner  of  Police  to  cause 
the  work  to  be  stopped,  and  I,  therefore,  merely  went  there  and  spoke  to 
the  plaintiff,  telling  him  that  I  had  not  yet  got  the  order.  I  receiTed  the 
order  between  5  and  6  o'clock.  I  then  showed  the  order  to  the  plaintiff, 
*Bd  requested  him  to  tell  his  men  to  desist  from  the  work,  and  he  in  reply 
told  flw  to  eome  up  on  the  raised  foundation  of  the  building.  I  hesitated, 
^od  lie  repeated  h';s  invitation,  telling  me  not  to  be  afraid.  When  I  showed 
the  pUntiff  the  order,  he  asked  me  to  let  him  take  a  copy  of  it,  but  I 
told  has  that  I  had  no  such  instructions.  The  plaintiff,  when  I  went  on 
the  ipot^  himself  told  his  men  to  stop  the  work,  and  neither  I  nor  any  of 
my  sepoys  either  touched  or  spoke  to  any  of  the  plaintiff's  workpeople. 
Oo  bdttg  ordered  by  the  plaintiff,  as  aforesaid,  to  deust  from  the  said  work, 
the  mea  dM.  so  desist,  and,  being  satisfied  with  that,  I  went  away  leaving 
>  aepqy  oa  the  spot,  and  giving  orders  to  a  Native  jamad4r  to  see  that 
the  voile  waa  not  continued,  and  to  give  me  information  if  the  men  re- 
^'ovacDeed.  1  hefi  surveillance  over  the  property  until  the  middle  of  the 
iDoiiAif  Mi^  last,  when  heavy  rain  fell,  and  the  plamtiff  then  commenced 
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tiling  and  going  on  with  the  eh&U,  which  my  Native  subordinate  reported 
to  me ;  and  I,  after  reporting  the  matter  to  the  Deputy  Commissioner  of 
Police  and  the  Municipal  Commissioner,  under  instructions  from  the 
latter,  withdrew  the  surveillance  of  the  police,  and  neither  I  nor  any  of  my 
subordinates  have  since  that  time  in  any  way  hindered  the  plaintiff  or  hit 
men  from  the  work,  and  the  chdl  is  now,  and  was  soon  after  it  was  built 
occupied  by  a  number  of  tenants  of  the  plaintiff,  who  have  shops  therein. 
Neither  I  nor  any  of  the  police  have  been  in  possession  other  than  for 
the  purpose  of  keeping  such  surveillance  as  aforesaid,  and  since  the  middle 
of  May  last,  when  the  workmen  recommenced  the  work,  in  which  they 
were  not  interfered  with,  neither  I  nor  any  of  the  police  have  been  in 
possession  even  to  that  extent/' 

The  defendant  made  an  affidavit  in  whicli  he  stated  that 
the  property  was  almost  entirely  destroyed  by  fire  in  the 
month  of  November  1870^  and  inasmnch  as  the  same  had 
been  very  much  in  the  way  of  the  very  crowded  approach  to 
the  markets  then  already  built  in  the  neighbourhood,  and,  in 
his  opinion,  came  within  the  meaning  of  Sec.  131  of  Act  II. 
of  1865,  and  as  it  was  very  desirable  that  the  street  and 
approaches  to  such  markets  should  be  widened  and  improved, 
he  determined  not  to  sanction  any  application  to  rebuild  the 
same,  but,  on  the  contrary,  to  take  the  site  upon  which  the 
building  so  destroyed  by  fire  had  stood,  for  the  purposes  of 
such  improvements  to  the  street  and  approaches  to  the  mar- 
kets, under  the  provisions  of  the  said  Act  11.  of  1865. 
That  the  plaintiff  nevertheless  commenced  to  rebuild  the 
ehals^  and  that  he  (the  defendant)  not  wishing  to  be  put  to 
the  necessity  of  pulling  down  more  of  the  house  than  had 
already  been  erected,  as  empowered  by  Sec.  160  of  Act  11. 
of  1865,  caused  the  Deputy  Executive  Engineer  to  write  to 
the  Commissioner  of  Police  the  letter  of  the  20th  of  March. 
That  he  was  ready  and  willing  to  pay  the  plaintiff  compensa- 
tion for  the  value  of  all  material  upon  the  ground  at  the  date 
when  his  application  to  build  was  refused,  and  that  should 
he  be  successful  in  substantiating  his  rights  to  hold  the  said 
land  as  against  Government  in  a  suit  which  was  about  to  be 
filed  against  him  by  Government,  the  defendant  was  further 
ready  and  willing  to  pay  the  plaintiff  compensation  for  the 
value  of  the  land  taken  for  the  purpose  of  improving  and 
widening  the  street  and  approaches  to  the  market;  and  that 
throughout  he  acted  with  perfect  bona  fidesj  and  was  actuated 
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by  no  other  motiye  tlian  to  carry  out  the  provision  of  the  _  ._i§Zl-__ 
Act  for  these  purposes  and  in  the  public  interest. 

In  addition  to  the  several  letters  before  referred  to^  the 
defendant  on  the  2l8t  of  March  1871  wrote  to  the  plaintiff 
the  following  letter^  which  the  plaintiff  alleged  that  he  did 
not  receiTe  nntil  the  24th  of  March : — 
*'To  Cbabilda^b  Lallubha^i. 

*'SiB, — ^I  hereby  give  you  notice  that  yonr  chdl  No. — in  Mutton  Row 
ind  Chimma  Butcher  Street,  and  which  projected  be3'ond  the  regular  line 
of  the  aaid  street,  having  been  taken  down  for  the  purpose  of  being  rebuilt 
or  altered,  I»  under  anil  by  virtue  of  the  powers  and  authorities  given  to 
and  vested  in  me  by  Sec.  131  of  Bombay  Act  II.  of  1865,  hereby  require 
Tou  to  set  back  the  same  to  or  towards  the  line  of  the  street  in  the 
maoner  indicated  by  the  line  staked  out  by  the  mistri  of  this  department. 
And  take  notice  that  should  you  build  beyond  the  line  of  the  street  so 
indicated  as  aforesaid,  or  in  any  other  respect  contrary  to  the  provisions 
of  the  said  Act,  I  will,  as  empowered  by  Sec.  160  of  the  said  Act,  cause 
the  building  to  be  altered  or  demolished,  as  the  case  may  require,  and 
will  proceed  to  recover  from  you  the  expense  thereby  incurred,  in  the 
maimer  in  the  said  Act  provided.  I  will  make  fuU  compensation  to  you 
for  any  damage  you  may  sustain  by  a  compliance  with  the  terms  of  this 
notice,  the  amonnt  of  such  compensation,  in  case  of  dispute,  to  be  settled 
by  the  Court  of  Petty  Sessions  in  the  manner  in  the  said  Act  provided. 

"  Arthur  Crawford, 

"  Municipal  Commissioner." 

The  plaintiff^  on  the  25th  of  March  1871^  wrote^  through 

his  solicitors^  in  reply,  as  follows : — 

"  Bombay,  March  25M,  18/1 . 
"To  Arthur  Crawford,  Esq., 

Municipal  Commissioner. 

*' Sib,— Tour  notice  of  the  21st  of  March  instant  delivered  to  our  client 
Mr.  Chabildaa  Lallubb^i  on  the  morning  of  yesterday  has  been  placed  in 
oar  hsnds,  and  in  reply  we  are  instructed  to  state  that  due  notice  of 
ottr  client's  intention  to  rebuild  the  chal  was  given  to  you,  and  as  it  has 
been  finished,  and  no  requisition  to  set  it  back  was  made  to  our  client 
Qndl  after  the  rebuilding  was  completed,  our  client  is  advised  that  you 
cannot  now  call  upon  him  to  set  back  the  building  which  he  has  erected 
00  the  old  foundation. 

"  Yours  obediently, 

"  JSFFKRSON  &  PaYNB." 

On  the  3rd  of  April  1871  the  Collector  of  Bombay  wrote  to 
the  plaintiff  requiring  him  to  vacate  the  land  in  accordance 
with  the  terms  under  which  it  was  held,  as  the  Government 
required  the  land.  No  stops  were  taken  to  enforce  this  ro- 
<\uiBition. 
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1871.  On  the  4th  of  April  1871  a  month's  notice  of  action  in 

?alluma'i  ^®sp®^*  of  *^®  premises  was  given  to  the  defendant. 

On  the  9th  day  of  Jane  a  plaint  was^  accordingly^  filed^  in 
which  the  plaintiff  prayed— (1)  That  he  might  be  declared  to 
be  entitled^  as  against  the  defendant^  to  the  peaceful  posses* 
sion  and  enjoyment  of  the  premises^  and  of  all  his,  the 
plaintiff's,  rights  and  equities  into  or  out  of  the  same ;  and  that 
the  defendant  should  be  ordered  and  directed  to  clear  the  said 
possession  and  to  yield  it  up  to  the  plaintiff  forthwith.  (2) 
That  the  defendant,  his  subordinate  officers,  agents,  and 
servants,  should  be  restrained  by  injunction  from  continuing, 
or  allowing  any  other  person  or  persons  under  their  control 
or  authority  respectively  from  continuing  or  remaining  in  the 
possession  or  occupation,  or  resuming  or  retaking  the  pos- 
session or  occupation,  of  the  purchased  premises  respectively, 
or  from  preventing  or  impeding  the  rebuilding  by  the 
defendant  of  the  destroyed  portion  thereof,  or  the  works  of 
the  plaintiff  in  or  towards  such  rebuilding,  without  the  order 
or  sanction  of  the  court  first  obtained  in  that  behalf.  (3) 
That  the  defendant  should  be  decreed  to  pay  unto  the  plaintiff 
the  sum  of  Bs.  30,000  (or  such  other  sum  as  the  court  should 
direct)  as  and  for.  his  damages  sustained  or  incurred  in  the 
premises  through  the  wrongful  actings,  doings,  and  defaults 
of  the  defendant,  and  also  the  costs  of  the  suit. 

On  the  10th  of  June,  Anstey  obtained  a  rule  nisi  for  an 
injunction  in  the  terms  of  the  second  part  of  the  prayer  of 
the  plaint. 

Qreen  now  showed  cause,  and  contended — (I.)  that  the 
act  sought  to  be  restrained  was  a  mere  act  of  trespass, 
and  that  it  was  not  the  practice  of  Courts  of  Equity  to 
restrain  such  acts  by  interlocutory  injunction,  unless  in 
cases  where  the  apprehended  injury  was  irremediable,  and 
was  of  such  nature  as  to  be  incapable  of  being  compensated 
by  damages.  (II.)  That  the  defendant  was  justified  in 
what  he  had  done,  under  the  provisions  of  Act  II.  of  1865 
(Bombay),  Sees.  131  and  160.  (III.)  That  the  alleged  tres- 
passes and  injuries  had  ceased  before  action  brought,  and 
there  was  nothing  to  show  an  intention  on  the  part  of  the 
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defendant  to  continue  them.  He  cifced  on  the  first  point 
The  Attorney  General  v*  Cambridge  Consumers  Oas  Co. 
(a),  The  Attorney  General  v.  Sheffield  Gas  Co,  {b) ;  on  the  last^ 
North  Union  Bail  Co.  v.  Bolton  and  Preston  Bail,  Co,  (e), 

Anstey  (with him  Marriott),  in  support  of  the  rnle^  cited  on 
tliekst  point  Inchbald  y.  Bobinson  {d).  He  also  relied  on 
the  case  of  The  Queen  y.  Lord  Manner  of  London  (e) ;  Gale  on 
Easements^  pp.  430^  432 ;  Kerr  on  Injunctions,  p.  199. 

Cur,  adv.  ult, 
24th  June  1871»  Sabqibnt,  J.  (after  reading  the  plaint 
and  referring  to  the  affidavits,  continued) : — ^The  justification 
of  the  acts  of  the  Commissioner,  the  defendant  in  this  case,  is 
based  upon  the  powers  given  to  him  by  Act  II.  of  1865,  and 
more  particularly  upon  the  provisions  of  the  131st  and  160th 
sections.  It  will,  therefore,  be  necessary  to  refer  somewhat 
in  detail  to  the  provisions  of  the  Act;  but  before  doing 
BO  I  must  notice  an  objection  that  was  taken  in  limine  by 
Mr.  Green — ^that  even  assuming  the  facts  to  be  as  stated  by 
the  plaintiff,  and  his  contention  to  be  correct,  the  act  com* 
plained  of  was  a  simple  act  of  trespass,  and  that  it  is  contrary 
to  the  practice  of  Courts  of  Equity  to  restrain  acts  of 
trespass,  unless  the  injury  apprehended  from  them  is  of  such 
nature  as  that  its  repetition  would  cause  irreparable  loss 
to  the  plaintiff.  That  may  be  true  when  the  trespass  com- 
plained of  is  the  act  of  a  private  individual,  but  the  rule  does 
not  apply,  I  apprehend,  when  the  act,  as  here,  is  the  act  of 
a  public  functionary.  For  the  correct  exposition  of  the  law 
applicable  to  pubUc  companies,  and  persons  in  a  similar 
position,  I  cannot  do  better  than  refer  to  Mr.  Kerr's  work 
on  Injunctions  at  page  295,  where  he  says :  "The  principles 
upon  which  the  Court  acts  in  restraining  trespass  on  the 
part  of  companies  or  bodies  of  functionaries  incorporated  by 
Act  of  Parliament,  and  having  compulsory  powers  to  take  or 
enter  lands,  differ  in  some  respects  from  those  upon  which 
it  acts  in  restraining  trespass  by  individuals.  A  private 
person  who  applies  for  an  injunction  to  restrain  a  public  in- 
corporated company  or  body  of  functionaries  from  entering 

(a)   Law  Kep.  4,  Ch.  App.  71.       {h)   3  De  G.  M.  &  G.  304. 
(c)  a  Ba.  C^  345.        {d)  17  W.  EUp.  272.       (t)  L.  Rep.  2  a  B.  292. 
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^^y^*       illegally  on  his  land  is  not  required  to  make  out  a  case  of 

Lallubha'i  destmctive  trespass  or  irreparable  damage.    The  inability  of 

private  persons  to  contend  with  these  powerful  bodies^  which 

have  often  large  sums  of  money  at  their  disposal^  and  are  often 

too  prone  to  act  in  an  arbitrary  and  oppressive  manner,  raises 

an  equity  for  the  prompt  interference  of  the  Court  to  keep 

them  within  the  strict  limits  of  their  statutory  powers,  and 

prevent  them  from  deviating  in  the  smallest  degree  from  the 

terms  prescribed  by  the  statute  which  g^ves  them  authority. 

If  they  enter  upon  a  man's  land  without  taking  the  steps 

required  by  the  statute,  the  Court  will  at  once  interfere. 

A  man  has  a  right  to  say  that  they  shall  not  affect  his  land 

by  stirring  one  step  out  of  the  exact  limits  prescribed  by  the 

statute.    The  principle  upon  which  the  Court  interferes  in 

such  cases  is,  not  so  much  the  nature  of  the  trespass,  as  the 

necessity  of  keeping  them  within  control.    It  is  incumbent 

on  them  to  prove  clearly  and  distinctly  from  the  statute  the 

existence  of  the  power  which  they  claim  a  right  to  exercise. 

If  there  is  any  doubt  with  regard  to  the  extent  of  the  power 

claimed  by  them,  that  doubt  must  undoubtedly  be  for  the 

benefit  of  the  landowner,  and  should  not  be  solved  in  a 

manner  to  give  to  the  company  any  power  that  is  not  clearly 

and  expressly  defined  in  the  statute.     The  Court  has  not  only 

jurisdiction  to  interfere  to  restrain  a  company  from  affecting 

a  man's  land  by  stirring  out  of  the  exact  limits  prescribed 

by  the  statute  which  gives  them  authority,  but  is  almost 

bound  to  interfere/  and  will,  as  a  matter  of  course,  interfere^ 

unless  the  damage  is  so  slight  that  no  injury  has  arisen  or 

is  likely  to  arise,  or  unless  the  injury,  if  any  has  arisen,  is  so 

small  as  to  be  hardly  capable  of  being  appreciated  by  damages, 

or  unless  the  remedy  by  damages  at  law  is  adequate  and 

sufficient,  or  is,  under  the  circumstances  of  the  case,  the 

proper  remedy,  or  unless  the  trespass  is  one  merely  of  a 

temporary  nature.*' 


I  now  turn  to  a  consideration  of  the  sections  relied  on  in 
justification  of  the  acts  that  have  been  committed  by  the  de- 
fendant. These  sections  are  to  be  found  under  the  heading 
"  General  Conservancy  of  the  City."    This  part  of  the  Act 
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confers  very  extensive  powers  upon  the  Commissioner.     Sec.       ^^^^- 

tnrt      •  1^'  •!•  i  XX  ••  •  CHABILDa's 

1 07  gives  mm  power^  m  laying  out  new  streets  or  m  improving  lallubha'i 
existing  ones  (with  the  sanction  of  the  Jostices),  to  purchase 
land  necessary  for  the  formation  or  improvement  of  such 
starts.  Under  Sec.  108  he  may  agree  with  the.owners  of  such 
land  for  the  purchase  of  it :  if  that  can  be  done^  well  and  good ; 
but  if  no  such  agreement  is  come  to^  Sec.  109  points  out  the 
course  that  is  to  be  pursued.  The  Commissioner  is  to  apply 
to  the  Qovemor  in  Council,  and  the  Governor  in  Council, 
after  making  inquiries,  may  declare  that  the  land  is  needed 
for  a  public  purpose,  and  may  order  proceedings  to  be  taken 
for  obtaining  possession  of  the  same  for  Government,  and  for 
determining  the  compensation  to  be  paid  to  the  owner. 
What  these  proceedings  were  in  October  1870  is  pointed  out 
in  Act  YI.  of  1857.  The  Commissioner  is  not  given  any 
power  to  acquire  land  otherwise  than  by  agreement  with 
the  owner.  If  he  does  not  enter  into  such  agreement,  he 
mast  apply  to  the  Governor,  and  the  Governor,  not  the 
Commissioner,  then  is  to  proceed  under  Act  VT.  of  1857. 
The  next  section  I  refer  to  is  Sec.  131,  which  enacts  that 
when  any  house  or  building  (any  part  of  which  projects 
beyond  the  regular  line  of  a  public  street)  has  either  entirely 
or  in  greater  part  been  taken  down,  burned  down,  or  fallen 
down,  the  Commissioner  may  require  the  same,  when  being 
rebuilt,  to  be  set  back  to  the  line  of  the  street ;  and  there  is 
then  a  proviso  that  the  Commissioner  shall  make  full  com- 
pensation to  the  owner  for  the  damage  he  may  sustain  in 
consequence.  The  question  then  arises,  when  is  that  power  to 
be  exercised  by  the  Commissioner.  Now  Sec.  158  enacts  that 
before  beginning  in  or  near  any  street  to  build  any  house, 
the  person  intending  to  build  such  house  shall  give  to  the 
Commissioner  notice  thereof  in  writing,  which  notice  is  to 
be  accompanied  with  a  plan  containing  certain  particulars 
prescribed  by  the  section.  And,  by  Sec.  159,  the  Commis- 
sioner may,  within  fourteen  days  after  the  receipt  of  the 
notice,  require  the  house  to  be  set  forward  or  back.  But  if  he 
allows  the  fourteen  days  to  elapse,  then,  by  Sec.  161,  the  per- 
^n  giving  such  notice  may  proceed  to  build,  provided  such 
building  be  otherwise  in  accordance  with  the  Act — that  is, 
vin. — 13  oc 
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Lallubha'i  Commissioner  must,  if  he  wishes  to  exercise  the  power  given 
him  under]  Sec.  131,  exercise  it  within  the  fourteen  days 
prescribed  by  Sec.  159,  and  that  omitting  to  do  so  he  cannot 
afterwards  exercise  it. 

To  apply  these  sections  to  the  facts  of  this  case,  we  find 
that  the  plaintiff's  buildings  having  been  destroyed  by  fire, 
he  gave  notice  of  his  intention  to  build  on  the  24th  of  Novem- 
ber. That  notice  was  returned  to  him,  but  was  resubmitted, 
properly  stamped,  on  the  80th  of  November,  together  with 
a  plan.  Within  fourteen  days  the  Municipal  Commissioner 
did  send  a  letter,  but  not  one  contemplated  by  Sec.  159  ;  it 
was  simply  a  notice  that  the  land  was  required  for  public 
purposes — ^a  notice  which,  as  I  have  pointed  out,  the  defendant 
had  no  authority  to  issue.  Such  a  notice  could  only  be 
given  in  the  usual  course  by  Government.  I  consider,  there- 
fore, that  the  notice  which  the  Municipal  Commissioner  did 
give  was  not  a  notice  which  would  prevent  the  plaintiff  from 
proceeding  to  build.      No  other  notice  was  given. 

That  being  so,  the  plaintiff  found  himself  in  a  position  to 
act  according  to  the  power  given  by  Sec.  161  to  a  person  to 
whom  no  approval  or  disapproval  had  been  signified,  namely, 
to  proceed  at  once  jbo  build.  It  is  true  there  was  a  subse- 
quent notice  given  on  the  21st  of  March,  but  that,  being 
after  the  fourteen  days,  could  not  prevent  the  plaintiff  from 
building,  unless  it  can  be  held  that  Sec.  131  is  one  which  can  be 
put  in  force  at  any  time,  and  that  I  have  decided  cannot  be 
done. 

Now  there  can  be  no  doubt  upon  the  affidavits  that  the 
police  did  compel  the  plaintiff  to  desist  from  proceeding  mth 
the  building ;  and  if  that  state  of  things  had  existed  up  to 
the  time  when  this  injunction  was  applied  for,  it  would  be  the 
duty  of  the  court  to  restrain  the  Municipal  Commissioner 
from  continuing  the  acts  in  question.  The  Municipal  Com- 
missioner has  stated  that  what  he  did  he  did  according  to 
his  view  of  the  Act,  and  there  is  not  any  reason  to  supposo 
that  he  was  actuated  by  any  other  motive.  But  that  does  not 
affect  the  question  before  the  court,  for,  whatever  the  motive, 
it  would  be  the  duty  of  the  court  to  restrain  the  Commis- 


ORIGINAL   CIVIL  JURISDICTION. 


95 


sioner  if  his  acts  are  in  excess  of  bis  powers.  It  appears^ 
however,  that  in  the  middle  of  May  the  police  withdrew 
altogether  from  the  bnilding,  and  that  since  that  time  there 
has  been  no  interference  whatever,  except  what  the  plaintiff 
calls  surveillance.  From  the  time  that  the  police  withdrew 
from  the  premises  the  unlawful  exercise  of  power  ceased; 
and  the  question,  therefore,  which  arises  is,  whether  the 
plaintiff  had  any  reasonable  apprehension  that  these  un- 
lawful acts  would  be  resumed  before  the  cause  came  on 
for  hearing. 

I  think  he  could  not  have  been  under  any  such  apprehen- 
sion. The  acts  here  had  ceased  more  than  a  fortnight  before 
the  plaiut  was  filed.  I  cannot  find  any  case  in  which  the 
Courts  of  Equity  haye  interfered  by  injunction  where  the 
act  complained  of  had  entirely  ceased  at  the  time  of  the 
injunction  being  applied  for.  There  was  a  case  cited  by  Mr. 
Anstey,  htchbaldY.  Bobinson  (a),  but  it  does  not  apply  to  the 
facts  before  me.  That  was  the  case  of  a  nuisance,  and  the 
court  thought  that  the  plaintiff  was  justified  in  apprehending 
there  would  be  a  repetition -of  it,  from  his  experience  of 
what  had  occurred  the  year  before.  Here  the  acts  complained 
of  had  entirely  ceased  at  the  time  this  suit  was  filed.  The 
police,  in  the  middle  of  May,  withdrew  from  the  premises, 
and  they  have  not  smce  then  interfored  with  the  building 
operations  of  the  plaintiff  further  than  to  exercise  what  the 
plaintiff  calls  a  surveillance  over  the  property — a  vague 
t€nn,  upon  which  I  do  not  think  that  the  court  is  called 
upon  to  act. 

In  a  C€ise  like  this  I  must  look,  moreover,  to  the  public 
convenience,  and  seeing  that  the  defendant  is  the  person 
charged  with  the  general  sanitary  arrangements  of  this 
town,  having  various  fonctions  to  discharge  in  respect  of  its 
streets  and  buildings,  injtiry  might,  under  certaui  circum- 
stances, be  caused  to  the  public  by  my  granting  this  injunc- 
tion in  the  very  general  and  somewhat  indefinite  terms  in 
which  it  18  prayed.  On  this  ground,  therefore,  as  well  as  on 
the  ground  that  the  plaintiff,  at  the  time  the  rule  nid  was 

(a)  17  W.  Rep.  272. 


1871. 


Chabilda's 
Lallubha'i 

V. 

Municipal 
Commis- 
sioner, 

BOXBAT. 


96  BOMBAY   HIGH   COUBT  BBFOBTS. 

1871.  granted,  could  not  have  had  any  reasonable  apprehension 

Lalwjbha'i  that  the  acts  complained  of  would  be  recontinued,  the  rule 

^'  nm  must  be  discharged^  but,  under  all  the  circumstances  of 

GoMiiis-  the  case,  without  costs. 

8I0NEB, 

Bombay.  Rule  nisi  discha/rged  without  costs. 

Attorneys  for  the  plaintiff :  Jefferson  8f  Payne. 
Attorneys  for  the  defendant :  Leathes  Sf  Crawford. 


Jane  IS.  Suit  No.  655  of  1868. 

Vakatchand  Lakhmiohand  PlairUiff. 

The  Advocate  General  et  al Defendants. 

« 

Practiee — Hearing  of  SmU— Joinder  of  new  Partie9'^Cw,  Proe,  Cwfc, 
Sec.  73 — Proceedings  in  Commissioner's  Office. 

After  a  decree  has  been  made  m hereby  a  suit  has  been  referred  to  the 
Commissioner's  office  to  have  accounts  taken  and  property  sold,  the  Court 
has  still  power  (if  it  should  be  found  necessary)  to  add,  as  fresh  parties  to 
the  suit,  persons  who  are  interested  in  its  subject-matter  and  are  likely  to 
be  afieoted  by  its  results. 

THIS  snit  was  instituted  by  the  plaintiff^  Vakatchand 
Lakhmiohand^  as  executor  of  the  will  of  one  Pirvatibii, 
who  had  devised  and  bequeathed  one-half  of  her  estate  for 
certain  charitable  purposes.  The  estate  of  P^rvatib^i  con- 
sisted amongst  other  things  of  a  house  (No.  6,6)  in  Borfih 
Baz&r  Street  and  a  house  (No.  51)  in  Bazdr  Gate  Street* 

The  house  (No.  66)  in  Bor£h  Baz  jr  Street  had  been  mort- 
gaged by  the  plaintiff^  in  his  capaoity  of  executor^  to  the 
defendant  Yallabhbh&i  Lallubh^i^  who^  in  the  pretended  exer- 
cise of  a  power  of  sale  contained  in  his  deed  of  mortgage^ 
had  sold  the  house  to  the  defendant  Yrijldl  Gokald&s. 

The  object  of  the  suit  was  to  h&ve  the  lastmentioned  sale 
declared  void  and  set  aside;  to  have  thehouse^  the  subject 
of  that  sale^  and  also  the  house  (No.  51)  in  Bazir  Gate 
Street,  sold  under  the  order  of  the  court;  and  to  have  it 
referred  to  the  Commissioner  of  the  court  to  ascertain  and 
report  how  much  of  the  proceeds  of  the  houses  was  appli- 
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cable  to  the  mamtenance  of  tihe  charity;  to  have  that  amount       i^^l- 

(when  ascertained)  invested,  and  to  have  (if  necessary)  a  lakhmi- 

scheme  framed  for  the  management  of  the  charity  and  the  c^and 

application  of  its  fnnds,  and  to  have  the  plaintiff  appointed  Adtocatb 
trnstee  and  manager  of  the  charity.  et  al 

The  Advocate  (General  was  made  a  defendant  to  represent 
the  charity. 

The  snit  came  on  for  hearing  before  Sir  Joseph  Abnould 
on  the  2nd  of  February  1869,  when,  by  consent,  the  sale  of 
the  house  in  Borfii  Baz&r  Street  was  set  aside,  and  the 
CJommissioner  was  directed  to  sell  both  houses,  to  take  an 
acoonnt  of  the  administration  of  the  estate  of  the  testatrix, 
and  to  ascertain  and  report  how  much  of  the  proceeds  of  the 
two  honses  was  applicable  to  the  charitable  purposes  men* 
tioned  in  the  will  of  the  testatrix ;  and  the  sum  of  Bs.  5,540 
was  directed  to  be  paid  to  the  defendant  Yallabhbhdi  Lallabh&i 
in  full  satisfaction  of  his  mortgage;  the  respective  costs  of 
the  Advocate  General  and  of  the  plaintiff  down  to  the  date 
of  decree  were  directed  to  be  paid  out  of  the  estate  of  the 
testatrix,  the  defendants  other  than  the  Advocate  General 
being  directed  to  bear  their  own  costs.  The  question  of 
further  costs  not  provided  for  by  the  decree  was  reserved. 

When  the  suit  was  in  the  Commissioner's  office,  one  Abdul 
Rahim  Mallikji  came  forward  and  claimed  to  be  a  mortgagee 
of  the  house  in  Baz^  Gate  Street  under  a  mortgage  made 
in  his  favour  by  the  plaintiff,  and  requested  the  solicitors 
for  the  Advocate  Greneral  to  consent  to  his  exercising  his 
power  of  sale  under  the  mortgage.  This  request  was  refused, 
and  Abdul  Bahim  was  informed  that  a  motion  was  about 
to  be  noade  to  the  court  to  have  him  made  a  party  to  the 
snit,  when  the  property  would  be  sold  in  the  regular  way 
before  the  Commissioner,  and  he  (Abdul  Bahim)  would  be 
paid  his  principal,  interest,  and  costs  out  of  the  proceeds. 

Abdul  Rahim  refused  to  consent  to  become  a  party  to  the 
snit,  on  the  ground  that  it  was  a  more  troublesome  and 
expensive  course  than  that  of  exercising  his  power  of  sale 
nnder  his  mortgage. 
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1871.  The  Commissioner  certified  to  the  court  that,  under  the 

Lakhmi^^^  circumstances  of  the  case,  it  was  impossible  for  him  to  pro- 
ceed with  the  sale  of  the  Baz^r  Gate  Street  property. 


CHAND 
V. 

Advocate 
General 

et  al.  ' 


On  the  24jth  of  April  1871  the  Acting  Advocate  General 
{the  Honorable  A.  B.  Scoble)  moved  that  the  decree  in  the 
suit,  and  all  proceedings  therein,  might  be  amended  by 
making  Abdul  Bahim  a  party  thereto,  and  that  a  direction 
might  be  made  for  the  payment  to  Abdul  Bahim,  oat  of  the 
moneys  to  come  to  the  hands  of  the  Commissioner  from  the 
proceeds  of  the  sale  of  the  house  in  Baz^r  G^te  Street,  of  the 
principal,  interest,  and  costs  due  to  Abdul  Bahim  under  his 
mortgage-deed.  The  motion,  by  consent,  was  adjommed, 
and  came  on  for  disposal  on  the  &th  of  June  1871,  when 

The  Acting  Advocate  General  moved  in  the  terms  of  the 
notice  of  motion. 

Marriott  J  for  Abdul  Bahim,  opposed  the  application : — ^The 
only  section  of  the  Civil  Procedure  Code  that  gives  power 
to  the  court  to  add  a  defendant  to  a  suit  is  Sec.  73,  which 
enacts  that  if  at  any  hearing  of  a  suit  it  appears  to  the  court 
that  all  parties  who  claim  an  interest  in  the  subject-matter 
of  the  suit  hav€  not  been  made  parties  to  it,  the  court  may 
adjourn  the  hearing  and  direct  such  persons  to  be  made 
parties.  The  hearing  of  the  suit  is  now  over,  a  final  decree 
has  been  made,  and  the  section  has,  therefore,  no  application. 
There  would  be  no  advantage  in  adding  a  defendant  at  this 
stage  of  the  proceedings,  as  he  could  not  be  afiected  by  the 
decree  already  passed  in  his  absence.  The  proceedings  must, 
therefore,  all  be  commenced  afresh.  [Bayley,  J.,  referred  to 
Sec.  85,  where  the  language  used  is  different.  A  plaintiff 
out  of  British  India  may  be  compelled  to  give  security 
''in  any  stage  of  the  suit/']  The  wording  of  that  section 
shows  that  the  power  of  adding  a  party  is  intentionally  con- 
fined to  the  hearing.  He  cited  Muthayammal  v.  Tinunala 
Qaudan  (a),  Kaj  Kishore  Dossee  v.  Budden  Ghunder  v^), 
Bidhnath  Sahoy  v.  Gopee  Sahoo  (c). 


(a)  4  Mad.  II.  C.  Kep.  22.        {b)  6  Calc.  W.  Rep.,  Civ.  R,  298. 

(c)  1 4  Ibid.,  Civ.  U.  90. 
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MayheWf   for   the   defendants   other  than   the  Advocate ^^^i 

n  1        ^  T  xi  1-       i-  •    VaKATCHAND 

General^  also  oppDsed  the  appucation. 


I 


The  Adin/j  Advocate  General^  in  reply  :  —  A  defendant 
may  be  added  at  any  time  prior  to  final  decree — that  is,  final 
decree  on  appeal:  Krishndbdi  v.  Sonubdi  {d).  The  only 
difficulty  here  arises  from  the  anomalous  position  of  the 
Commissioner,  an  officer  not  contemplated  by  the  Code,  to 
whom  the  court  delegates  a  portion  of  its  functions.  What 
is  going  on  before  the  Commissioner  is,  in  contemplation  of 
law,  going  on  before  the  court.  He  is  not  acting  minis- 
terially only.  He  has  judicial  functions  to  exercise.  The 
directions  that  he  is  carrying  out  would  iji  the  Mofussil  be 
carried  out  by  the  court  at  the  hearing.  The  hearing  before 
Sir  Joseph  Amould  was  in  fact  a  portion  of  the  hearing  of 
the  suit,  and  an  interlocutory  decree  only  has  been  made. 
The  court  has,  therefore,  I  submit,  power  to  make  Abdul 
Babim  a  party  to  the  suit,  for  he  claims  an  interest  in  its 
subject-matter,  and  is  likely  to  be  affected  by  its  result. 
[Baylby,  J. : — ^What  is  there  here  for  me  to  adjourn  ?]  Tour 
Lordship  can  stay  or  adjourn  proceedings  before  the  Com- 
missioner, and  fix  a  day  for  the  hearing  of  the  suit  in  court. 
[Batley,  J. : — If  I  grant  this  application,  the  proceedings 
win  have  to  be  commenced  de  novoJ]  Yes,  in  theory,  but 
in  fact  there  will  be  no  difficulty  in  that  respect.  The  mat- 
ter will  at  once  be  sent  back  to  the  Commissioner,  and 
he  will  then  proceed  with  the  sale. 

Cur.  adv.  vult. 

Bailey,  J.  (after  stating  the  above  facts  and  proceedings 
continned):  — Now  in  these  circumstances  the  present  appli- 
catiou  is  made  by  the  Advocate  General,  under  Sec*  73  of 
the  Code  of  Civil  Procedure,  to  have  Abdul  Bahim  made  a 
party  to  this  suit.  That  section  provides  that  "  if  it  appear 
to  the  Court,  at  any  hearing  of  a  suit,  that  all  the  persons 
who  may  be  entitled  to,  or  who  claim  some  share  or  interest 
in,  the  subject-matter  of  the  suit,  and  who  may  be  likely  to  be 
affected  by  the  result,  have  not  been  made  parties  to  the  suit. 


Lakh  MI- 
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V. 
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Grnekal 

et  al. 


(rf)  2  Bom.  H.  C.  Rep.  310  (2nd  ed.). 
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the  Court  mayadjoam  the  hearing  of  the  suit  to  a  future  day, 
and  direct  that  such  persons  shall  be  made  either  plaintiffs 
or  defendants  in  the  suit^  as  the  case  may  be/'  If  the  words 
of  the  section  I  have  just  read  are  to  be  construed  strictly 
and  in  a  literal  sense^  the  present  application  would  probably 
be  unsuccessful^  as^  speaking  strictly,  the  proceedings  which 
are  now  being  carried  on  before  Mr.  Fox,  the  Commissioner 
of  this  court,  can  hardly  be  described  as  a  hearing  of  this 
suit.  The  suit  has  already  been  heard,  at  least  partially,  by 
Sir  Joseph  Amould,  and  a  decretal  order  has  been  made  in 
it.  Having  for  this  reason  some  doubts  as  to  my  power  to 
make  the  order  asked  for  at  the  present  stage  of  the  proceed- 
ings, and  as  this  is  a  question  of  practice  in  which  it  is 
desirable  that  there  should  be  uniformity,  I  consulted  with 
the  Chief  Justice  upon  the  subject,  and  he  authorises  me  to 
state  that  he  concurs  with  me  in  thinking  that  the  words 
of  Sec.  73  ought  to  receive  a  liberal  interpretation,  so  as  to 
carry  out  the  spirit  and  intention  of  the  Code,  seeing  that  it 
is  now  applied  to  suits  brought  on  the  Original  Jurisdiction 
side  of  the  High  Court,  where  the  practice  and  machinery 
inherited  from  the  Supreme  Court  are  entirely  different  from 
the  practice  and  machinery  of  the  Courts  in  the  Mofussil, 
for  the  regulation  of  the  proceedings  in  which  that  Code 
WM  originafly  enacted.  This  section  of  the  Code  must,  in  my 
opinion,  be  construed  liberally,  and  when  necessary  adapted 
ey  pris  to  the  requirements  of  this  court  on  its  ordinary 
Original  Jurisdiction  side. 

That  such  adaptation  may  be  sometimes  necessary  is  indi- 
cated by  the  marked  distinction  between  the  mode  in  which 
the  procedure  of  the  High  Court  is  regulated  by  the  two 
Charters  under  which  it  was  respectively  established  and 
continued,  as  will  be  seen  on  referring  to  CI.  37  of  the  Original 
Letters  Patent  and  comparing  its  provisions  with  those  of  the 
corresponding  section  (CI.  37)  of  the  existing  Letters  Patent. 

The  original  Letters  Patent  of  1862  provided  that  the 
proceedings  in  Civil  suits  of  every  description  between  party 
and  party  brought  in  the  High  Court  should  be  regulated 
by  the  Code  of  Civil  Procedure  (Act  VIII.  of  1859),  and  by 
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such  further  or  other  enactments  of  the  Governor  General  in 
Council  in  relation  to  civil  procedure  as  were  then  in  force. 

The  existing  Letters  Patent  of  18G5  provide  that  it  shall 
be  lawful  for  the  High  Court  of  Judicature  at  Bombay  from 
time  to  time  to  make  rules  and  orders  for  the  purpose  of 
reoplating  all  proceedings  in  civil  cases  *    *    *    Provided 
that  the  said  High  Court  shall  be  guided,  in  making  such 
rules  and  orders,  as  far  as  possible  by  the  provisions  of  the 
Code  of  Civil  Procedure,  and  the  provisions  of  any  law  which 
has  been  made  amending  or  altering  the  same  by  competent 
legislative  authority  for  India.     The  inapplicability  of  the 
Code  in  its  entirety  to  the  High  Court  procedure  was  thus 
in  1865  expressly  recognised,  and  the  Judges  were  given 
power  to  modify  its  provisions  so  as  to  make  them  applicable 
to  the  state   of  things  to  which  they  were  to  be  applied. 
Bearing  this  end  in  view,  and  considering  that  the  suit  is, 
to  a  certain  extent,  still  being  heard  by  the  court^s  delegate, 
and  that  no  final  decree  can  be  made  until  after  his  report 
has  been  submitted  to  the  court,  I  think  I  must  hold  the  words 
"at  any  hearing  of  a  suit"  to  include  such  a  case  as  the  present, 
and  read  them  as  equivalent  to ''  in  any  stage  of  a  suit,  '^  the 
words  used  in  Sec.  35,  to  which  I  drew  attention  during  the 
coarse  of  the  argument.     A  court  sometimes  feels  compelled 
to  construe  the  words  even  of  an  Act  of  Parliament  in  a 
i^ense  different   from  the  literal  one,  as  for  instance  in  the 
case  of  if.  H*  Riickmaboye  v.  Lalloohhoij  Mottichund  (e),  where 
the  Lords  of  the  Privy  Council,  after  two  arguments,  and  in 
a  very  elaborate  judgment  delivered  by  Sir  John  Jervis,  C.  J., 
held— reversing  the  decision   of  Sir  Erskine  Perry,    C.J., 
and  Yardloy,  J.,   in  the  Supreme  Court  of  Bombay  upon 
til  :  and  other  points — that  the  words  in  the  Statute  of 
Limitations  21  Jac.  I.,  c.  16,  s.  7,  "beyond  the  seas^'  were 
synonymous  in  legal  import  with  the  words  "  out  of  the 
realm"  or  "  out  of  the  land^^  or  "  out  of  the  territories,^^  and 
were  not  to  be  construed  literally.     I  think,  therefore,  and 
so  does  the  Chief  Justice  (who  is  not,  however,  responsible 
'jr  the  above  reasoning),  that  the  court  has  power  to  make 

(e)     5  Moo.  Ind.  App.  234. 
vin. — 11  o  c 
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Abdul  Bahim  a  party^  and  I  order  him  to  be  made  a  party 
as  defendant.  He  must  of  course  be  summoned,  and  have 
an  opportunity  of  being  heard.  The  summons  wiU  issue 
forthwith,  returnable  on  the  first  day  of  August  next,  on 
which  day  the  cause  may  be  set  down  for  hearing.  A  written 
statement  must  be  filed  by  Abdul  Bahim  within  four  weeks 
from  the  service  of  the  summons  upon  him.  I  order  the 
costs  of  all  parties  who  have  appeared  on  this  application 
to  be  paid  out  of  the  estate. 

Attorney  for  the  plaintiff:  Shamrdv  Pandurang, 
Attorney  for  the  Advocate  (Jeneral :  22.  F.  Ream,  Gov- 
ernment Solicitor. 
Attorney  for  Abdul  Bahim:  JBT.  E,  Hope. 


Juire  27. 


Suit  No.  347  of  1870. 

Khimji  Chaturbhuj  et  al Plaintiffs. 

Sir  Chaeles  Forbes,  Baronet,  et  al.    ...Defendants. 

Jurisdiction — Cause  of  Action — Whole  Cause  of  Action — Carrying  on 
of  Business — Letters  Patent  of  High  Court,  CI.  12. 

The  defendants  resided  and  carried  on  business  in  London,  and  em- 
ployed Sir  C  F.  and  Co.  as  their  commission  agents  in  Bombay.  The 
plaintifis  at  Bombay  executed  a  power  of  attorney  in  &vour  of  the 
defendants  to  enable  them  to  sue  in  England  for  certain  money  due  to 
the  plaintiffs,  and  handed  the  power  of  attorney  to  Sir  C.  F.  aod  Co., 
who  undertook  to  forward  it  to  the  defendants  in  London,  and  that  the 
defendants  should  endeavour  to  recover  the  money  so  due  to  the  plaintiffs. 
The  defendants  recovered  the  money  in  England  for  the  plaintiffs,  but 
did  not  transmit  it  to  the  plaintiffs  in  Bombay. 

In  a  suit  brought  by  the  plaintiffs  to  recover  the  money  so  received  by 
the  defendants,  it  was  held  that  the  cause  of  action  had  not  arisen  wholly 
in  Bombay,  and  that  the  High  Court,  under  CI.  12  of  its  Letters  Patent 
had  no  jurisdiction  to  entertain  the  claim,  the  leave  of  the  court  to  file  the 
suit  not  having  been  obtained. 

Where  an  English  firm,  upon  the  usual  terms,  employs  a  Bombay  firm 
to  act  as  the  EngUsh  firm's  commission  agents  in  Bombay,  such  English 
firm  does  not  thereby  render  itself  liable  to  be  sued  in  the  High  Court  of 
Bombay,  as  it  does  not  carry  on  business  within  the  local  jurisdiction  of 
such  High  Court  within  the  meaning  of  the  above  clause  of  the  Letters 
Patent. 

npHE  facts  of  this  case  are  fully  set  out  iu  the  judgment  of 
the  court.    It  was  tried  by  Bayley,  J.,  in  a  Division 
Court,  on  the  8th  of  June  1871  and  subsequent  days. 
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Ansiey  and  Mayhew  for  the  plaintiffs.  ^^^^* 

Khimji 

Marriott  and  Jones  Q.  Pigot  for  the  defendants.  Ohatubbhuj 

et  dL 

Cur,  aclv,  vult.  v. 

Sir  Charles 

27th  Jnne  1871.  Baylet,  J.: — ^This  suit  was  originally  "  etai^^* 
brought  against  Sir  Charles  Forbes,  Baronet,  and  George 
Stewart  Forbes,  residing  in  Europe ;  Henry  Forman,  residing 
at  Malabar  Hill,  in  Bombay ;  Andrew  John  McDonald  and 
Henry  Bandall  Cormack,  residing  in  Bampart  Row,  within 
the  Fort  of  Bombay ;  and  who  were  described  in  the  plaint  as 
canying  on  trade  and  business  in  Bombay  in  partnership  un- 
der the  name,  style,  and  firm  of  Sir  Charles  Forbes  and  Co. 

The  plaint  was  filed  on  the  30th  of  April  1870. 

The  suit  being  in  effect  brought  to  recover  moneys  received 
in  England  by  the  firm  of  Messrs.  Forbes,  Forbes,  and  Co., 
which  carried  on  business  in  London,  and  the  defendants,  Sir 
Charles  Forbes  and  Co.,  having  filed  their  written  statement 
on  the  1st  of  July  1870,  the  plaintiffs  became  aware  that  the 
members  of  the  firm  of  Forbes,  Forbes,  and  Co.,  in  England, 
with  the  exception  of  Sir  Charles  Forbes,  were  distinct  from 
the  members  of  the  firm  of  Sir  Charles  Forbes  and  Co.,  in 
Bombay ;  and  an  order  was  obtained  from  myself,  then  the 
sitting  Judge  in  chambers,  dated  the  28th  of  February  1871 
(exhibit  No.  5),  by  which,  after  hearing  Mr.  Anstey  for  the 
plaintiffs    and  Mr.   Langley  for  the  defendants,  leave  was 
given  to  the  plaintiffs  to  amend  the  plaint  by  substituting 
all  the  partners  in  the  firm  of  Messrs.  Forbes,  Forbes,  and 
Co.,  of  London,  as  defendants,  carrying  on  business  at  Bom- 
hay  by  means  of  the  firm  of  Sir  Charles  Forbes  and  Co.,  as 
their  attorneys  or  agents,  in  place  of  Sir  Charles  Forbes 
and  Co.,  the  original  defendants;   and  it  was  ordered  that 
the  summons  be  amended  accordingly,  that  the  hearing  be 
postponed  until  the  28th  of  April  then  next,  and  that  the 
original  defendants'  costs  of,  or  occasioned  by,  the  amend- 
ment be  paid  by  the  plaintiffs. 

The  substituted  defendants,  Messrs.  Forbes,  Forbes,  and 
Co.,  of  London,  having,  on  the  24th  of  April  1871,  filed  their 
written  statement,  the  suit  came  on  for  hearing  before  me  on 
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^870. the  8th  of  June  instant,  when,  Mr.  Anstey  and  Mr.  Mayhew 

Chatukbhuj  appearing  for  the  plaintiffs,  and  Mr.  Marriott  and  Mr.  Jones 
^  ^^'        Q.  Pigot  for  the  defendants,  issues  were  framed — 

FoEBEBjBart.,      (!)•     Whether,  having  regard  to  CI.  12  of  the  Amended 
**  *'•        Letters  Patent  dated  the  28th  of  December  1865,  this  court 
has  jurisdiction  to  entertain  this  suit. 

[The  other  issues  (which  were  raised  for  the  purpose  of 
showing  that  the  defendants  were  justified  in  retaining  the 
amount  claimed  in  this  suit,  by  reason  of  the  plaintiffs  being 
^ndebted  in  a  similar  amount  to  the  defendants  on  certain 
other  transactions),  are  not  material  for  the  purpose  of  this 
report.] 

It  was  contended  on  behalf  of  Messrs.  Forbes,  Forbes,  and 
Co.,  of  London,  the  sole  defendants  now  on  the  record,  and 
whom  I  shall  hereafter  designate  as  the  defendants,  that 
the  cause  of  action  arose  in  London ;  that  the  defendants  did 
not  dwell,  or  carry  on  business,  or  personally  work  for  gain 
within  the  local  limits  of  the  ordinary  original  jurisdiction  of 
the  High  Court  of  Bombay ;  and,  consequently,  that  this 
court  had  no  jurisdiction  to  try  and  determine  the  suit. 

It  being  considered  difficult,  if  not  impossible,  to  confine 
the  evidence  exclusively  to  the  question  of  jurisdiction, 
witnesses  were  examined  on  both  sides,  and  the  case  was 
fully  heard  on  the  merits. 

I  will  consider  first  the  question  of  jurisdiction. 

CI.  12  of  the  existing  Letters  Patent  of  the  28th  of  De- 
cember 1865,  by  which  the  original  jurisdiction  as  to  suits 
was  given,  and  upon  which  this  question  exclusively  turns, 
is  as  follows : — ''  And  we  do  further  ordain  that  the  said  High 
Court  of  Judicature  at  Bombay,  in  the  exercise  of  its  ordinary 
original  civil  jurisdiction,  shall  be  empowered  to  receive,  try, 
and  determine  suits  of  every  description,  if,  in  the  case  of  suits 
for  land  or  other  immoveable  property,  such  land  or  property 
shall  be  situated,  or  in  all  other  cases  if  the  cause  of  action 
shall  have  arisen,  either  wholly,  or,  in  case  the  leave  of  the 
court  shall  have  been  first  obtained,  in  part,  within  the  local 
limits  of  the  ordinary  original  jurisdiction  of  the  said  High 
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Court,  or  if  the  defendant  at  the  time  of  the  commencement ^Tli_ 
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of  the  suit  shall  dwell,  or  carry  on  business,  or  personally  chaturbhuj 
work  for  gain  within  such  limits ;  except  that  the  said  High        ^*  ^^ 
Court  shall  not  have  such  original  jurisdiction  in  cases  falling  Sir  Charles 
within  the  jurisdiction  of  the  Small  Cause  Court  at  Bombay,        ^t  ai     *' 
in  which  the  debt,  or  damage,  or  value  of  property  sued  for, 
does  not  exceed  one  hundred  rupees/' 

ThiH  section,  it  will  be  noticed,  differs  from  the  cor- 
responding section  (s.  12)  in  the  original  Letters  Patent 
constituting  the  High  Court  of  Bombay,  bearing  date  the 
2Gth  of  June  1862,  in  one  important  particular,  namely,  that 
whereas  in  the  Letters  Patent  of  1862  jurisdiction  was 
given  "  if  the  cause  of  action  shall  have  arisen  '^  within  the 
local  limits  of  the  ordinary  original  jurisdiction  of  the  said 
High  Court,  in  the  amended  Letters  Patent  of  1865,  by 
which  the  Letters  Patent  of  1862  were  revoked,  jurisdiction 
is  given  ^'  if  the  cause  of  action  shall  have  arisen,  either 
wlioUy,  or,  in  case  the  leave  of  the  court  shall  have  been  first 
obtained,  in  part,  within  the  local  limits  of  the  ordinary 
original  jurisdiction  of  the  said  High  Court/' 

Consequently,  where  the  leave  of  the  court  has  not  been 
first  obtained^  this  court  has  no  jurisdiction  to  try  and  deter- 
mine a  suit  when  (the  other  portions  of  CI.  12  being  inappli- 
cable) only  apart  of  the  cause  of  action  has  arisen  within  the 
local  limits,  t.  6.,  within  what  until  recently  was  called  the 
"Town  and  Island  of  Bombay^'  and  the  Harbour  of  Bombay. 

The  previous]  leave  of  the  court  not  having  been  obtained 
before  the  present  suit  was  filed,  the  first  question  is  whether 
the  cause  of  action  arose  wholly  within  its  local  limits. 

I  am  of  opinion  that  it  did  not. 

The  suit  is  brought,  as  appears  from  the  particulars  of 
demand,  to  recover  Rs.  8,667-7-9,  made  up  as  follows,  name- 
Ijj  Bs.  10^647-9«1,  alleged  to  be  a  balance  of  the  amount 
lecovered  by  the  defendants,  Messrs.  Forbes,  Forbes,  and 
Co.,  of  London^  from  Messrs.  Shand  and  Co.,  after  deducting 
therefrom  commission  due  to  the  defendants,  solicitors' 
charges,  and  postages,  &c.j  less  Bs.  1,980-1-4,  alleged  to  be 
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1871.        the  amount  due  by  the  plaintiffs  to  the  defendants  on  their 

Khimji  .  ._ 

CiuTUEBHUj  promissory  note. 

et  al. 

V.  It  appeared  from  the  evidence  that  in  April  1867  the 

PoEBEs,  Bart.i  plaiiitiffs  consigned  through  Messrs.  W.  Sim  and  Co.,  of 
^*  "^'  Bombay,  to  Messrs.  Shand  and  Co.,  of  London  and  Liverpool, 
183  bales  of  cotton  by  the  ^^Abel  Tasman,*'  and  insured 
such  cotton  to  its  full  value.  The  "  Abel  Tasman"  sailed 
from  Bombay  on  the  5th  of  April  1867.  About  four  days 
afterwards  she  struck  on  a  reef  down  the  coast^  and  filled 
and  sank  on  the  12th  of  that  month. 

The  value  of  such  consignment  was  recovered  by  Messrs. 

Shand  and  Co.  from  the  underwriters,  and  Messrs.  Shand 

« 

and  Co.,  being  creditors  of  Messrs.  W.  Sim  and  Co.  to 
a  large  amount,  claimed  to  retain  the  moneys  they  had  so 
received,  and  to  set  the  same  off  against  Messrs.  W.  Sim  and 
Co.^s  debts  to  themselves. 

The  plaintiffs^  in  Bombay,  being  unable  to  get  the  moneys 
so  obtained  for  them  by  Shand  and  Co.,  and  had  and  received 
by  Shand  and  Co.  in  England  to  the  use  of  the  plaintiffs, 
Khimji  Chaturbhuj,  one  of  the  plaintiffs,  and  acting  for 
himself  and  his  copartners,  after  applying  unsuccessfully  to 
other  firms  in  Bombay  to  take  up  the  matter,  came,  in  the 
middle  of  May  1868,  to  the  firm  of  Sir  Charles  Forbes  and  Co. 
in  Bombay,  saw  Mr.  Macdonald,  a  member  of  that  firm,  and 
begged  his  firm  to  undertake  to  recover  the  moneys  so 
received  by  Shand  and  Co.  from  the  underwriters  in  respect 
to  the  consignment  of  183  bales  of  cotton  which  had  been 
sunk  in  the  '«Abel  Tasman"  in  April  1867. 

Mr.  Macdonald,  on  looking  over  the  documents  brought 
by  Khimji,  considered  that  his  firm,  the  plaintiffs  in  this 
suit,  had  a  good  claim  on  Shand  and  Co.,  provided  Shand 
and  Co.  had  no  claim  against  the  plaintiffs  for  previous  defi- 
ciencies, and  he  told  Khimji  Chaturbhuj  that  if  the  plaintiffs 
got  a  power  of  attorney  prepared,  his  (Mr.  Maodonald's)  firm 
would  forward  the  documents  to  the  defendants  in  London, 
and  that  the  defendants  would  try  and  recover  the  money 
from  Shand  and  Co. 
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A  power  of  attorney  was  accordingly  executed   by  the        ^871. 
plainti£&,  bearing  date  the  23rd  of  May  1868^  by  which  the  Chatuebuuj 
plaintiSs  constitafced  the  defendants^  the  partners  of  Forbes^        ^^^  * 
Forbes,  and  Co.,  of  London,  their  attorneys  andaffents  for  the  Sir  Charles 

.     .  -,  .       ,  .  .  Forbes,  Bart., 

plamtifis,  and  in  the  plaintiffs'  names,  or  in  the  name  of  their  et  al 
firm,  or  otherwise,  bat  for  the  plaintiffs'  nse,  to  ask,  demand, 
806  for,  recover,  and  receive  of  and  from  the  firm  of  Messrs. 
Sband  and  Co.,  of  London,  merchants,  and  from  the  several 
partners  therein,  all  moneys  due  to  the  plaintiffs  or  to  their 
firm  in  respect  of  the  surplus  proceeds  of  183  bales  of  cotton 
consigned  by  the  plaintiffs,  in  or  about  the  month  of  April 
1867,  by  the  ship  "  Abel  Tasman,*'  from  Bombay  to  Liver- 
pool, with  power  to  adjust  all  accounts  between  the  plaintiffs 
and  Shand  and  Co.  in  respect  of  the  said  claim,  and  to  com- 
promise and  conclude  all  differences  then  existing,  or  which 
might  thereafter  arise  in  the  settlement  of  the  said  claim, 
between  the  plaintiffs  and  the  said  firm  of  Shand  and  Co. 
The  power  contains  the  usual  clauses. 

Mr.  Macdonald,  in  his  cross-examination  by  Mr.  Mayhew, 
said  that  the  defendants  (u  e,,  Forbes,  Forbes,  and  Co.) 
filed  a  suit  in  England  against  Shand  and  Co. ;  that  the  law 
proceedings  in  England  took  nearly  two  years ;  and  that  the 
amount  recovered  by  the  defendants  was  the  result  of  a 
compromise^  about  £70  being  given  up. 

The  amoant  so  recovered,  which  was  not  disputed  by 
the  plaintiSs  at  the  hearing,  is  alleged  to  have  been  received 
on  the  9th  of  March  1870,  and  was  thus  entered  in  Schedule 
Ko.  1  to  the  present  defendants'  written  statement,  which 
was  filed  on  the  24th  of  April  1871. 

"1870. 

March  9 — Amount  recovered  under  process  at 

law  from  Messrs.  Shand  &  Co.  £1,100    0    0 
Less  Commission  at  2^  per  cent. .  „     27  10    0 

£1,072  10    (y 

which,  with  some  deductions,  is  the  money  claimed  in  the 
present  suit. 
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1^*^^'  The  claim  in  this  suit,  therefore,  is  not  a  partnership 

Ohatuebhuj  claim,  as  was  the  case  of  Lutchmee  Ohund  v.  Zorawur  Mull  (o), 

**  °'^        decided  by  the  Lords  of  the  Judicial  Committee  of  the  Privy 
Sir  Chaiu.es   Council  upon  the  extent  of  the  jurisdiction  of  the  ZilUi  Coart 

et  oi.  '  at  A'grd  under  the  Bengal  Reg.  XI.  of  1803,  but  for  moneys 
recovered  and  received  by  the  defendants  in  England  from 
Shand  and  Co.  in  England  through  the  instrumentaliiy  of  a 
court  of  law  in  England ;  and  if,  as  alleged  by  the  plaintiffs, 
the  defendants  have  improperly  revised  to  remit  those  moneys 
to  Bombay,  it  is  to  my  mind  clear  that  the  "  cause  of  action,^' 
assuming  the  plaintiffs  to  have  one,  and  which  I  take  to 
mean  the  contract  and  the  breach  (see  DeSouza  v.  Coles  [6]), 
cannot  be  said,  in  the  language  of  CI.  12  of  the  existing 
Letters  Patent  of  the  High  Court,  to  have  arisen  wholly 
within  the  local  Hmits  of  the  ordinary  original  jurisdiction  of 
the  High  Court  of  Bombay. 

Moreover  it  must  always  be  borne  in  mind  that  the  High 
Courts  of  Judicature  in  India  have  no  inherent  jurisdiction 
of  their  own,  as  have  the .  superior  courts  of  England,  but 
only  such  jurisdiction  as  Her  Majesty,  under  the  powers 
conferred  upon  her  by  the  Imperial  Stat.  24  &  25  Vict., 
c.  104,  ^^an  Act  for  establishing  High  Courts  of  Judicature 
in  India,'^  which  received  the  Boyal  assent  on  the  6th  of 
August  1861,  has  been  graciously  pleased  to  grant  unto 
them.  The  words  of  the  Letters  Patent  are  not  to  be  forced 
or  strained  for  the  mere  purpose  of  conferring  jurisdiction. 

Next,  did  the  defendants  in  this  suit,  Messrs.  Forbes, 
Forbes,  and  Co.,  of  London,  "  at  the  time  of  the  commence- 
ment of  the  suit,  dwell,  or  carry  on  business,  or  personally 
work  for  gain  within  such  limits  V 

There  was  no  evidence  to  show  that  any  of  the  partners 
in  the  defendants'  firm,  who  are  all  described  in  the  amend- 
ed plaint  as  ^'  of  London,  merchants,'^  ever  were  in  Bombay 
at  all,  except  Sir  Charles  Forbes,  Baronet,  and  the  only 
evidence  as  to  his  residing  in  Bombay  was  given  by  Mr. 

(a)  8Moo.Ind.App.  291. 
{b)  3  Mad.  U.  C.  Rep.  384. 
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Macdonald,  who  stated  that  he  believed  Sir  Charles  Forbes        ^^71. 
had  not  been  in  Bombay  since  1803.  Chatubbhoj 

None  of  the  defendants^  therefore,  when  the  plaint  in  this  9, 

suit  was  filed,  on  the  30th  of  April  1870,  dwelt,  or  personally  poM^,^Srt., 
worked  for  g^ain,  within  the  local  limits  of  this  court.  **  ^ 

Did  they  ''  carry  on  business^'  here  within  the  meaning  of 
those  words  in  the  existing  Letters  Patent  ? 

Mr.  Mayhew,  on  behalf  of  the  plaintiffs,  contended  that 
they  did;  whilst  Mr.  Marriott,  for  the  defendants,  argued 
strenuously  that  they  did  not. 

The  amended  plaint,  in  obedience  to  the  provisions  of  Sec. 
26  of  the  Code  of  Civil  Procedure  (Act  VIIl.  of  1859),  which 
states  what  particulars  are  to  be  given  in  the  plaint,  and 
which  enacts  that  the  plaint  shall  (inter  alia)  contain  the 
following  particulars,  namely,  ''  The  name,  description,  and 
place  of  abode  of  the  defendant,  so  far  as  they  can  be  as- 
certamed,"  describes  the  four  defendants  as  ^'  of  London, 
merchants,  but  carrying  on  their  trade  as  merchants  at 
Bombay  by  means  of  their  attorneys  or  agents.  Sir  Charles 
Forbes  and  Co.,  an  European  firm  of  merchants  carrying  on 
trade  in  Bampart  Row,  within  the  Port  of  Bombay." 

The  plaintiffs  gave  no  direct  evidence  in  support  of  this 
Tery  material  allegation.  Mr.  Macdonald,  who  said  that 
be  came  to  Bombay  for  the  first  time  in  November  1865, 
the  month  and  year  in  which  the  present  firm  of  Sir 
Charles  Forbes  and  Co.  was  established  in  Bombay,  him- 
self a  partner  in  such  firm  of  Sir  Charles  Forbes  and  Co., 
and  who  would  doubtless  know  far  more  about  the  nature 
^d  character  of  the  transactions  which  the  defendants  (i.  e., 
forboii  Forbes,  and  Co.,  of  London)  had  in  Bombay,  stated  at 
the  OQBnuBneement  of  his  ezamination-in-chief  as  follows : — 

"TberSrm  of  Forbes,  Forbes,  and  Co.,  of  London,  has  no 
hianci  in  •Bombay,  and  does  not  carry  on  business  in 
BoBibsf,  It  is  quite  distinct  from  the  firm  of  Sir  Charles 
Forbei  and  Co.  All  the  partners  in  each  firm  are  different 
ezcepli  Sir  ChftrleB  Forbes,  who  is  a  partner  in  both.  None 
of  fhemeodMn  of  Forbes,  Forbes,  and  Co.  reside  in  Bombay. 
tm»— 15  o  c 


I 


110  B0HBA7  HIQH  COURT   REPORTS. 

^^^'       Sir  Charles  Forbes  resides  in  the  neighbourhood  of  London, 
Chatubbhuj  ^^d  ii^  the  summer  he  goes  to  his  castle  in  Aberdeenshire." 

et  aZ. 

^.  J^'  In  cross-examination  he  said:  "Forbes,  Forbes,  and  Co. 

Sir  Oharlbs 

FoEBEs,  Bart,  do  not  do  any  business  whatever  in  Bombay.     If  they  have 
business  to  do  we  act  for  them.     Forbes,  Forbes,  and  Co. 
are  our  London  cori-espondents,  and  we  are  their  Bombay 
ones/'    Then,  in  allusion  to  certain  re-drafts  drawn  by  the 
defendants  upon  the  plaintiffs  in  relation  to  some  cotton  con- 
signments previously  made  by  the  plaintiffs,  and  which  the 
defendants  had  in  1866  and  1867  sent  out  to  Bombay  to  Sir 
Charles  Forbes  and  Co.  for  collection,  he  says  :  "  The  busi- 
ness of  the  original  re-drafts  was  the  business  of  Forbes, 
Forbes,  and  Co.,  done  in  Bombay  through  our  firm.    We  only 
acted  as  Forbes,  Forbes,  and  Co.'s  agents  in  the  matter  of 
the  re-drafts.^'  And  in  re-examination  he  said  :  "  We  charge 
Forbes,  Forbes,  and  Co.  commission  for  the  business  we  do 
for  them  in  Bombay — agency  commission,  just  as  for  other 
constituents.     They  charge  us  commission  for  the  business 
they  transact  for  us  in  England.     The  shai^e  of  loss  sustained 
in  consignments  to  England  is  borne  by  Sir  Charles  Forbes 
and  Co.  as  well  as  Forbes,  Forbes,  and  Co.    That  is  purely 
a  commission  business.^'    And  in  answer  to  a  question  pnt 
by  the  court  Mr.  Macdonald  said :   "  In  the  matter  of  the 
original  consignments,  as  well  as  in  that  of  recovering  the 
moneys  from  Shand  and  Co.,  our  firm  acted  merely  as  the 
agents  of  Forbes,  Forbes,  and  Co.*' 

This  evidence,  which  was  not  met,  or  even  attempted  to 
be  denied,  by  any  called  on  behalf  of  the  plaintiffs,  shows 
that  the  defendants  cannot  be  considered  as  carrying  on 
business  in  Bombay  in  the  plain  common-sense  acceptation 
of  the  words.  They  have  no  house  or  establishment,  or  any 
clerks  or  servants,  in  Bombay.  What  business  they  do  get 
done  here  they  transact  through  their  agents,  namely,  the 
Bombay  firm  of  Sir  Charles  Forbes  and  Co.,  paying  them 
a  commission  for  that  purpose. 

Mr.  Marriot  relied  on  two  cases  decided  by  the  High  Court 
of  Madras  in  1863  and  in  1866— Subbaraya  Mudali  and 
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others  t.  Hie  Crovemment  and  Ounliffe  (c)  and  Ohinnammal  v.        1871. 

Taluhannatammdl  and  others  {d) — ^where  the  court  held  that  Chaturbhuj 
the  words  "cany  on  business"  in  CL  12  of  the  Letters        ***^ 

Patent  of  the  High  Conrt  of  Madras,  and  which  are  similar  Sir  Charlss 
to  the  Letters  Patent  of  the  High  Court  of  Bombay,  implied        ^  ^i^      * 
a  personal  and  regular  attendance  to  business  within  the 
local  limits. 

In  the  first  of  those  cases  Sir  CoUey  Scotland,  Chief 
Justice,  in  delivering  the  judgment  of  the  court  after  time 
taken  to  consider,  said  (p.  293) :  *'Now  the  alternatives  on 
which  the  jurisdiction  of  the  court  is  alike  made  to  depend 
are  that  the  defendant  should  '  dwell,  or  carry  on  business^ 
or  personally  work  for  gain,  within  the  local  limits,'  and  we 
tUnk  that  carrying  on  business  by  the  defendant  personally 
is  what  is  meant  by  the  clause.  Dwelling  is  a  personal  act^ 
and  the  working  for  gain  is  expressly  required  to  be  per-  . 
sonal,  and  we  think  a  personal  attendance  to  business  was 
intended.  It  could  not  have  been  intended  that  the  carry- 
ing on  of  business  was  to  be  taken  in  its  most  general  sense. 
If  that  were  so,  a  man  living  at  Calcutta  or  Bombay,  or 
any  other  distant  place,  and  there  carrying  on  in  person  hia 
business,  might,  because  of  his  carrying  on  business  here  by 
a  gmiastay  clerk,  or  agent,  or  by  occasional  visits  only,  be 
saed  in  this  court  at  the  discretion  of  the  plaintiff,  without 
any  regard  to  the  place  where  the  cause  of  action  arose* 
This  evident  inconvenience  and  hardship  could  not  have 
been  intended  by  the  Letters  Patent;  the  intention  must 
have  been  tbjit  the  words  '^  carry  on  business'*  should  bo 
taken  with  some  limits;  and  we  think  that  when  read  with 
the  other  words  of  the  clause  the  proper  construction  is  that, 
to  give  jurisdiction,  there  must  be  the  regular  carrying  on 
of  business  by  the  defendant  personally  within  the  local 
limits.  We  may  refer  on  this  point  to  the  case  of  Mitchell 
V.  Bender,  23  Law  Journ.  Q.  B.  279.'' 

In  the  second  of  those  Madras  cases,  and  which  was  heard 
before  the  Chief  Justice,  Sir  Colley  Scotland  (3  Mad.  H.  C. 
Bep.  146),  it  appeared  from  the  evidence  that  a  trader  in  the 

(c)  1  Mad.  H.  C.  Rep.  286.       {d)  d  Ibid.  146. 
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^^y^'       Mofussil  habitually  sent  grain  to  Madras  for  sale  by  a  general 

K.H  I M  J I 

Ghaturbhuj  agent  for  the  sale  of  goods  sent  to  him  by  di£ferent  persons. 

^  ^^        On  some  occasions  the  trader  himself  accompanied  the  loaded 

Sir  Ohablss  '^bandies/'    After  his  death  the  first  defendant,  his  widow, 

FoBBis,  Bart., 

€t  al  carried  on  his  business.  The  grain  so  sent  for  sale  was  never 
stored,  but  remained  in  the  ''bandies'^  until  sold  by  the  agent, 
who  acted  as  broker,  the  purchasers  paying  his  brokerage 
commission,  and  the  consignors  of  the  grain  paying  nothing. 
The  Chief  Justice  held  that  the  first  defendant  did  not  "  carry 
on  business^'  within  the  jurisdiction  of  the  High  Court  of 
Madras  within  the  meaning  of  Sec.  12  of  the  Letters  Patent. 

In  the  course  of  his  judgment  he  said  (p.  147):  ^'  Itconld 
not  have  been  intended  (as  observed  in  the  judgment  of  the 
Court  in  1  Madras  High  Court  Reports  286)  that  the  words 
'  carry  on  business'  were  to  be  understood  in  their  most 
general  sense.  Giving  proper  efiect  to  the  other  words  of 
the  provision,  the  section,  I  think,  requires  that  the  defendant 
should,  at  the  time  of  the  commencement  of  the  suit,  cany 
on  within  the  local  limits  of  the  court's  jurisdiction  some 
independent  regular  business  in  person,  as  in  the  case  of 
Mikhell  V.  Bender  (23  Law  Joum.,  Q.  B.  273),  or  at  an  office 
or  other  fixed  place  of  business  (see  Rolfe  v.  Learmouth,  14 
Q.  B.  196),  either  personally,  or  by  clerks  or  servants  em- 
ployed by  the  defendant,  and  conducting  the  business  under 
his  control,  and  in  his  individual  or  partnership  name. 

'^Here  the  defendant  had  no  place  of  business  in  Madras, 
and  the  sales  were  eflfected  by  Narayana  in  his  independent 
trade  or  business  of  a  general  broker,  for  a  commission 
received  from  the  purchasers.  In  Carbett  v.  The  General 
Steam  Navigation  Company  (4  Hurl.  &  Norman  482),  and  in 
Minor  v.  The  London  ^  N.  W.  B.  Co.  (1  C.  B.,  N.  S.,  325), 
it  was  held  that  the  defendants  in  those  cases  did  not  carry 
on  business,  within  the  meaning  of  the  County  Court^i  Act, 
at  a  place  where  they  employed  general  agents  to  act  on  their 
behalf;  and  in  the  present  case  I  think  Narayana  is  the  only 
person  who  can  be  said  to  have  carried  on  business  within 
the  meaning  of  the  section  in  question  in  respect  of  the  paddy 
sent  to  him  for  sale.    For  these  reasons  I  am  of  opinion  that 
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<he  conit  has  no  jurisdiction  to  entertain  the  suit" ;  and  he,        1871. 
skccordingly,  dismissed  it  with  costs.  »  Chatuebhu/ 

The  High  Court  of  Bombay  in  the  interval  between  those         v.. 
-two  cases,  namely,  in  February  1865,  had  considered  the  /j^g^g^B^rt 
effect  of  the  words  "  carry  on  business"  in  the  jurisdiction        «*  **• 
clause  of  the  original  Letters  Patent  (dated  26th  June  1862) 
of  the  Bombay  High  Court.     The  question  was  bfought 
before  the  Pull  Court  by  Mr.  Justice  Couch,  who  declined 
in  Chambers  to  make  an  order  for  a  commission  to  examine 
witnesses  until  the  opinion  of  a  court  of  two  Judges  had  been 
obtained  on  the  point  of  jurisdiction.     After  lengthened 
argument,  and  time  taken  to  consider.  Sir  Matthew  Sausse, 
C  J.,  delivered  the  judgment  of  the  court,  and,  expressly 
guarding  themselves  from   expressing  any   opinion  as  to 
whether    the  first  above-cited  case  in  the  Madras  High 
Court  was  good  law  or  not,  held  that  a  defendant  does  not 
'•carry  on  business"  so  as  to  come  within  CI.  12  of  such 
Letters  Patent,  and  render  himself  subject  to  the  ordinary 
original  civil  jurisdiction  of  the  High  Court  of  Bombay,  though 
he  may  have  an  agent  at  Bombay  for  certain  purposes  con- 
nected with  his  business,  where  that  which  is  the  essential 
ingredient  in  his  business  does  not  take  place  within  the 
local  limits  of  the  jurisdiction  of  the  court,  and,  therefore, 
that  the  defendant,  who  was  a  retail  dealer  in  European 
goods,  and    carrying    on  business  at  upcountry   stations 
in  the  Panj^b  and  Central  India,  was  not  within  the  juris- 
diction of  the  High  Court  of  Bombay  on  the  ground  that 
he  had  an  agent  in  Bombay  for  the  purpose  of  purchasing 
and  forwarding  goods  to  be   used  in  his  trade :   Framji 
Kamsji  Marker  v.  Hormasji  Kdvasji  Marker  (e). 

That  case  certainly  appears  to  me  to  be  an  authority 
against  the  present  plaintiffs. 

The  plaintiffs'  contention  as  to  the  proper  construction  to 
he  phK^  upon  C\.  12  of  the  Letters  Patent  certainly  derives 
no  coontenance  from  the  opinion  expressed  by  Her  Majesty's 
Secretary  of  State  for  India  in  the  letter  dated  14th  May 
1862  to  the  Governor  General  of  India  in  Council  accom- 

(e)  1  Bom.  H.  C.  Rep.  220. 
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^^^^'       panying  the  oripnal  Letters  Patent  of  the  High  Court  to 

Khiiiji 

Chaturbhuj  ^Q  established  in  Bengal^  a  letter  which  was  printed  in  1862 
et  oi.        ^^jj  ^-j^Q  ^^^  Qf  Parliament  and  the  Letters  Patent  of  the 

V. 

Sir  Chablks  High  Court  of  Bombay  in  the  little  book  containing  the 
et  oL      '  Bules  of  the  Bombay  High  Court. 

In  para.  16  of  that  letter,  Sir  Charles  Wood  said  :  '^  As  it 
is  verf  desirable  that  every  suit  should  be  instituted  in  the 
court  of  the  district  in  which  the  property  forming  the 
subject  of  dispute  is  situated,  or  in  which  the  cause  of  action 
has  its  origin,  or  in  which  the  defendant  resides  or  carries 
on  business,  the  jurisdiction  hitherto  exercised  by  the  Su- 
preme Court  (on  the  ground  of  constructive  inhabitancy 
or  otherwise)  over  persons  and  property  beyond  the  local 
limits  of  the  Presidency  Town,  but  within  the  limits  of  the 
Presidency  or  Division  subject  to  the  authority  of  the  High 
Court,  has  not  been  vested  in  the  High  Court/'  And  at 
para.  20  he  said :  "  As  already  observed,  the  eflFect  of  Clause 
12  will  be  to  confine  the  ordinary  original  civil  jurisdiction  of 
the  High  Court  within  narrower  limits  than  the  civil  juris- 
diction exercised  by  the  Supreme  Court.^ 


» 


This  letter,  of  course,  aflfords  no  assistance  in  the  interpret- 
ation  to  be  put  upon  CI.  12  of  the  Letters  Patent,  and  I 
merely  notice  it  to  show  that  the  framer  of  the  Letters 
Patent  of  1862  stated  he  had  no  intention  of  extending,  or 
of  even  continuing,  the  old  Supreme  Court  jurisdiction  by 
way  of  constructive  inhabitancy  or  residence. 

I  am  of  course  aware  of  a  decision  by  the  late  and  the 
present  Chief  Justices  of  Bombay — Bombay  Coast  and  River 
Steam  Navigation  Company  v.  Rene  Heleux  (/) — ^whereitwas 
held  that  a  person  who  had  sued  in  a  High  Court  for  damages 
caused  by  a  collision  at  sea,  and  out  of  the  jurisdiction  of  the 
High  Court,  subjected  himself  to  a  cross-suit  for  damages 
caused  by  the  same  collision,  although  himself  residing  out 
of  the  jurisdiction  of  the  court ;  and  an  order  made  by  Sir 
Joseph  Amould  rejecting  under  such  circumstances  a  plaint 
for  want  of  jurisdiction  was  set  aside  on  appeal. 

(/)  4  Bom.  H.  C.  Rep.,  0.  C.  J.  149. 
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It  bad  been  previously  held  at  Calcutta  by  Sir  Barnes J^?1}l 
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Peacock,  C.J.,  and  Morgan,  J.,  in  Feda  Hossim  v.  Syedoo-  Chaturbhuj 
tussa  (g)  that  a  suit  to  enforce  the  specific  performance  of  an        ^  *^ 
aerreement  for  the  compromise  of  a  former  suit  instituted  in  Sir  Charles 

^  n  T      .        1      Forbes,  Bart., 

the  late  Supreme  Court  in  Calcutta  would  not  lie  m  the        et  aU 
High  Court  in  Calcutta  where  it  appeared  that  the  defendant 
dwelt  out  of  the  jurisdiction. 

It  was  contended,  however,  on  behalf  of  the  plaintiffs, 
that  the  defendants,  by  accepting  this  alleged  mandate  or 
trust  from  Bombay,  rendered  themselves  liable  to  account 
in  Bombay,  and  thereby  gave  this  court  jurisdiction  to  en- 
tertain the  present  suit. 

No  doubt  the  defendants  are  liable  to  account  to  the 
plaintiffs  for  the  moneys  received  by  them  in  England. 
They  admit  having  received  the  net  sum  of  £  1,072  10*. 
on  the  9th  of  March  1870  from  Shand  and  Co.,  and,  in  part 
payment  thereof,  they,  by  their  bill  of  exchange  dated  11th 
March  1870  (exhibit  No.  3)  drawn  by  them  on  their  Bombay 
agents.  Sir  Charles  Forbes  and  Co.,  requested  the  latter  to 
pay  on  demand  to  themselves.  Sir  Charles  Forbes  and  Co., 
on  account  of  the  plaintiffs,  Es.  3,978-4-1,  which  sum  Sir 
Charles  Forbes  and  Co.,  the  original  defendants  in  this  suit, 
brought  into  court  on  the  1st  of  July  1870,  the  day  they 
filed  their  written  statement. 

That  snm  was  tendered  to  the  plaintiffs  before  this  action 
was  commenced,  and,  as  was  stated  by  their  counsel  at  the 
hearing,  was  taken  out  of  court  by  them  on  the  5th  of  June 
1871. 

The  present  defendants,  Forbes,  Forbes,  and  Co.,  having 
claims  against  the  plaintiffs  in  respect  of  re-drafts  drawn  by 
them  against  the  plaintiffs  in  respect  of  consignments  of 
cotton  in  former  years,  claim  to  hold  the  balance  of  the  said 
sam  of  £1,072  10».  in  reduction  of  such  claim. 

Such  re-drafts,  however,  and  the  compromise  which,  after 
a  suit  had  been  filed  in  the  High  Court  of  Bombay  in  respect 
thereof,  was,  on  the  29th  of  April  1867,  made  between  Mr. 

[g)  1  Ind.  Jur.,  N.  S.,  80. 
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^^-       Macdonald^  whose  firm  was  acting  as  agents  of  tte  defend- 
Chaturbhuj  aiits^  on  the  one  part,  and  Khimji  Chaturbhnj,  who  was  acting 

et  al.        f^j.  JuQ^geif  m^(j  )jiQ  copartners,  the  plaintiffs  in  this  suit,  on 
Sir  Charlks   the  other  part,  had  reference  to  matters  which  were  in  no 

et  ai,  '  way  connected  with  the  moneys  received  from  Shand  and 
Co.  sought  to  be  recovered  in  the  present  suit.  The  alleged 
liability  of  the  defendants  in  the  present  suit  arises  from  the 
implied  contract  between  the  parties  that  the  moneys  were 
received  by  the  defendants  in  England  for  the  use  and  at  the 
request  of  the  plaintiffs*  See  Dhanraj  v.  Oobindaram  (h), 
coram  Peacock,  C. J.,  Norman  and  Markby,  JJ. — a  decision 
in  1868  upon  the  words  "cause  of  action"  in  CI.  12  of  the 
Amended  Letters  Patent  of  the  High  Court  at  Calcutta 
dated  28th  December  1865.      *      * 

For  these  reasons  I  am  of  opinion  that,  having  regard  to 
CI.  12  of  the  Amended  Letters  Patent,  dated  the  28th  of 
December  1863,  this  court  has  no  jurisdiction  to  entertain 
this  suit ;  and  I,  accordingly,  record  a  finding  upon  the  first 
issue  to  that  effect  and  for  the  defendants. 

His  Lordship,  however,  went  into  the  merits  of  the  case, 
and  found  all  the  issues  in  favour  of  the  defendants. 

Decree  for  the  defendants  with  costs. 

'Attorney  for  the  plaintiffs :  Shamrav  Pdndurang. 
Attorneys  for  the  defendants :  Bimington,  Hore,  ^  Langley, 

(h)  I  Beng.  L.  Rep.,  0.  J.  76. 
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In  re  The  Mercantile  Credit  and  Financial  Asso-      ^^'^^' 

July  7. 

ciATioN  (Limited). 

Bdba  Sdlieh  Ddnidskar^s  Case, 

Winding  up — Insolvency  ^Personal  Discharge— Liability  of  Insolvent 
iopay  subsequent  Calls— Indian  Companies'  Act  (X  of  1866,  Sees.  78  and 
Mh^Actn  Sf  12  Vict.y  c.  21,  s.  47. 

An  insolvent,  a  holder  of  shares  in  a  joint  stock  company,  on  the  21  st 
of  May  1866,  obtained  his  personal  discharge  under  Sec.  47  of  the  Indian 
Insolvent  Debtors'  Act,  but  his  name  still  continued  on  the  register  of 
the  company,  the  OfBcial  Assignee  not  having  elected  to  take  the  shares. 
The  company  was  subsequently  (on  the  13th  of  April  1867)  ordered  to  be 
wound  up. 

Udd  that  the  insolvent's  liability  to  pay  calls  on  the  shares  still  con- 
tinued, notwithstanding  his  personal  discharge. 

"DA'BA'  SA'HEB  DA'MA'SKAE,   on  the   2nd    of  April 
1866,  applied  for,  and  on  the  21st  day  of  May  186G 
obtained,  his  personal  discharge  under  Sec.  47  of  the  Act 
for  the  relief  of  Insolvent  Debtors  in  India. 

« 

The  order  of  discharge  directed  that  the  person  of  the  said 
Bab5  Sdheb  should,  until  further  order  to  the  contrary,  bo 
protected  from  being  arrested  for  and  in  respect  of  all  the 
debts  mentioned  or  referred  to  in  his  schedule,  and  the 
judgment  should  be  entered  up  against  the  Official  Assignee 
for  the  amount  of  the  debts  stated  in  the  schedule. 

Preyiously  to  his  petitioning  the  Insolvent  Court  for  re- 
lief, and  at  the  time  of  obtaining  his  discharge,  Bdbd  Siheb 
^as  the  registered  holder  of  twenty  shares  in  the  Mercantile 
Credit  and  Financial  Association  (Limited),  a  company  re- 
gistered under  Act  XIX.  of  1857.  No  mention  was  made  • 
of  these  shares  in  the  schedule  of  Bdba  Sdheb. 

On  the  lath  day  of  April  1867  the  Mercantile  Credit  and 
Financial  Association  was  ordered  to  be  wound  up  by  the 
court  under  Act  X.  of  1866  (on  a  petition  for  that  purpose 
presented  on  the  16th  of  March  1867),  and  the  name  of  Bdbd 
Sflieb  was  subsequently  placed  upon  the  list  of  contributorios 
in  respect  of  twenty  shares. 

On  the  22nd  of  July  1867  a  call  of  Es.  150  per  share  was 

inade  upon  the  contributorios  of  the  Association,  payable  as 
VIII.— 16  o  c 
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1871.       to  Rs.  75  on  the  5tli  of  August,  and  as  to  the  remaining 
Da'ma'skar's  Rs.  75  on  the  1st  of  November  following. 

Case 

On  the  20th  of  December  1867,  Mr.  Bendir  (the  Official 
Liquidator  of  the  Association  at  that  time)  wrote  to  the 
Official  Assignee  claiming  to  rank  against  the  estate  of  B^ba 
Sdheb  in  respect  of  the  call  that  had  been  made  on  the  shares 
standing  in  his  name,  and  the  Official  Assignee,  in  the  usual 
course,  registered  the  claim  on  Bdbi  Sfiheb*s  estate,  but  no 
further  steps  were  taken  in  the  matter,  and  no  payment  was 
made  by  the  Official  Assignee.  No  assets  of  the  insolvent 
were  collected  by  the  Official  Assignee. 

According  to  the  practice  of  the  office  of  the  Official 
Assignee,  no  claim  is  ever  paid  unless  and  until  it  is  verified 
by  the  affidavit  of  the  claimant. 

On  the  20th  of  March  1871,  a  summons  in  Chambers  was 
taken  out  by  Mr.  Punnett,  the  Official  Liquidator  of  the 
Association,  calling  on  B&hi  S^heb  to  show  cause  why 
execution  should  not  issue  against  him  on  the  call-order  of 
the  22nd  of  July  1867. 

It  was  admitted  that  no  steps  had  been  taken  by  the  Official 
Assignee  to  take  over  the  shares  in  question,  or  to  have  them 
transferred  into  his  own  name. 

The  summons  was  adjourned  into  court,  and  came  on  for 
argument  before  Baylet,  J.,  on  the  22nd  of  June  1871. 

Ferguson^  in  support  of  the  summons  : — ^Waiving  all  tech- 
nical difficulties  that  might  be  urged  against  allowing  Babd 
Sdheb  in  a  proceeding  of  the  sort  to  appeal  in  efiect  from 
the  order  placing  his  name  on  the  list  of  the  contributories 
of  the  Association,  I  contend  that  he  is  liable,  notwithstand- 
ing his  having  obtained  his  discharge  in  insolvency,  to  pay 
this  call.     (I.)   He  is  not  discharged  by  the  provisions  of 
the  Insolvent  Act,  for  a  personal  discharge  only  relieves 
from  responsibility  in  respect  of  the  debts  mentioned  in  the 
schedule,  and  these  shares  do  hot  appear  in  Babd  S&lieb's 
schedule.     (11.)  The  property  in  the  shares  remained  in  tho 
insolvent  notwithstanding  his  insolvency,  and  he  continued 
the  holder  of  them.    Property  of  this  nature  docs  not  pass 
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to  the  Assignee  until    he  signifies  his  acceptance  of  it «        lft7i» 

Sai/h's  V.  Blane  {a) ;  Midland  Great  Western  Railway  Com^  Da'mVskab's 
inny  y.  Gordon  (6).  In  general  nothing  passes  to  the  ^^^^' 
Assignee  but  what  is  beneficial.  Here  there  has  been  no 
election  or  acceptance :  Boorman  v.  Nash  (c) ;  Herbert  v. 
S'Vjer  {d).  The  claim  is  not  barred  by  the  discharge  under 
Sec.  48  of  the  Insolvent  Act.  It  has  been  so  held  in  Parker 
T.  hce  (e),  which  was  decided  under  a  similar  section,  6 
Geo.  IV.,  c.  16,  ss.  51  and  56  :  South  Staffordshire  Railway 
Company  v.  Bum»ide  (/);  The  General  Discount  Company 
F.  Stokes  {g).  Lastly,  the  claim  is  not  barred  by  Sees.  98 
and  100  of  Act  X.  of  1866.  It  has  been  so  decided  in  several 
cases  decided  under  the  corresponding  sections  of  the  Eng- 
lish Act,  ss.  75  and  77  of  25  &  26  Vict,  c.  89 :  Martin's 
hiient  Anchor  Company  {Limited)  v.  Morton  (h) ;  Hastie's 
Ca^e  (i) ;  Financial  Corporation  v.  Lawrence  {j). 

Marriott,  contrcL : — The  Liquidator  has  elected  to  proceed 
airainst  the  estate ;  the  insolvent  is  thus  discharged,  and  the 
Official  Assignee,  by  registering  the  claim,  has  elected  to 
lake  the  shares.  By  Sec.  6  of  the  Insolvent  Debtors'  Act, 
(ill  the  property  of  the  insolvent  vests  in  the  Official  Assignee 
when  the  schedule  is  filed.  If  this  claim  is  not  inserted  in 
the  schedule  it  can  now  be  amended.  But  it  is  not  neces- 
sary for  me  to  rely  upon  the  Insolvent  Act,  for  Sees.  98 
and  100  of  the  Companies'  Act  completely  protect  the  insol- 
vent, and  provide  for  debts  not  entered  in  the  schedule. 
The  cases  cited  are  not  in  point,  for- here  the  insolvency  of 
Babd  S4heb  is  still  going  on,  as  he  has  not  obtained  his  final 
discharge.  The  winding  up  and  the  insolvency  are  contem- 
poraneous. 

Ferguson  in  reply. 

Cur,  adv.  vult. 

(a)  19  L.  J.,  Q.  B.  19.        (b)  16  M.  &  W.  804. 

(c)  9  B.  &  C.  145.        {d)  5  Q.  B.  965.        (e)  4  H.  &  N.  63. 

(/)  5  Ex.  129.  (s)  17  C.  B.,  N.  S.,  765. 

(A)  Law  Rep.  3,  Q.  B.  306.  (t)  Law  Rep.  7,  Eq.  3. 

0)  Law  Rep.,  4  C.  P.  731. 
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1871.  7th  July  1 871 .     Baylby,  J,  (after  stating  the  foots  as  given 

Da'mv'skar's  above,  proceeded): — Upon  this  state  of  facts,  and  it  being 
Cask.  admitted  that  B&bd  Sdheb's  name  still  remains  on  the  list  of 
contributories  of  the  Association,  the  question  is  whether 
Bdbd  S4heb  is  now  liable  to  payment  of  the  call  made  on  the 
22nd  of  July  1867,  notwithstanding  that  he  has  obtained  his 
order  of  discharge  under  Sec.  47  of  the  Insolvent  Debtors' 
Act. 

In  cH*der  to  answer  that  question  it  becomes  necessary  to 
consider  three  points: — 1^,  Is  B^bd  Sahebnow  the  holder 
of  twenty  shaxes  in  the  Financial  Association;  2ndy  If  he  is, 
is  the  Association  barred  from  making  a  claim  upon  him  on 
the  ground  that  the  call  was  proveable  under  Sec.  48  of  the 
Insolvent  Debtors*  Act ;  and  3rd,  Do  Sees.  98  and  100  of  the 
Indian  Companies*  Act  (Act  X.  of  1866),  which  have  been 
relied  upon,  afford  any  defence  to  this  application. 

The  two  first  of  the  above  questions  are  so  closely  blended 
with  one  another  that  I  proceed  to  consider  them  together. 
Sec.  16  of  Act  X.  of  1866  enacts  that  the  Articles  of  Associa- 
tion of  a  company   ''when  registered  shall  bind  the  Company 
and  the  members  thereof  to  the  same  extent  as  if  each  mem- 
ber had  subscribed  his  name  thereto,,  and  there  were  in  such 
Articles  contained  a  covenant  on  the  part  of  himself,  his  heirs, 
&c.,  to   conform  to  all  the   regulations  contained  in  such 
Articles,  subject  to  the  provisions  of  this  Act.     All  moneys 
payable  by  any  member  to  the  company  in  pursuance  of  the 
conditions  and  regulations  of  the  company,,  or  any  of  such 
conditions  or  regulations,  shall  bo  deemed  to  be  a  debt  due 
from  such  member  to  the  company.*'     Babd  Sdheb,  at  the 
time  of  his  insolvency,  was  the  registered  holder  of  twenty 
shares,  and,  therefore,  in  respect  of  unpaid  calls  fell  within 
the  meaning  of  this  section.     The  nature  of  the  liability  of  a 
shareholder  to  pay  calls  is  well  stated  in  the   case  of  TJi** 
South  Staffordshire  Railway  Company  v.  Buniside  (ft).    The 
court  there  says :  "The  contract  on  which  the  shareholder's 
obligation  is  founded  is  not  to  pay  a  certain  fixed  sum  upon  a 
future  contingency,  but  such  sum  or  sums  as  may  be  required 

{k)  5  £xch.  129. 
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fromliimsclf  and  all  the  other  shareholders  from  time  to  time,  ___J:^h 

not  exceeding  a  certain   sum,  and  regulated  by  the  wants  of  Da'ma'skar's 
the  company.     At  the  time  of  the  bankruptcy  it  was  uncertain        ^^^^ 
what  the  sum  would  be  which  the  defendant  would  be  called 
upon  to  pay,   and  no   certain  debt  was    then   contracted. 

*  *  *  However,  it  does  not  seem  to  be  necessary  that  it 
should  be  capable  of  valuation ;  therefore,  we  do  not  decide 
that  the  case  does  not  fall  within  the  56th  section  on  that 
ground,  but  on  the  other  ground  of  the  uncertainty  of  tho 
claim  wo  are  of  opinion  it  does  not.  The  situation  of  the 
bankrupt  in  this  respect  bears  a  close  resemblance  to  that  of 
a  lessee  who  has  become  bankrupt,  who  continues  liable  after 
his  certificate  to  the  payment  of  rent  accruing  due  subse- 
quently to  tho  bankruptcy.  The  contract  to  pay  rent  in 
futuro  is  not  a  debt  contracted  at  the  time  of  the  bankruptcy, 
and  could  not  be  proved  under  the  fiat  against  him.^' 

The  liability  to  pay  calls  is  again  clearly  stated  by  Chief 
Justice  Erie  in  The  General  Discount  Campany  v.  Stokes  {I) . 
He  there  says :  "  Then  was  the  liability  of  this  shareholder 
to  be  called  upon  to  contribute  to  the  funds  of  the  company 
a  liability  to  pay  money  upon  a  contingency  within  tho 
meaning  of  this  provision  ?  ^€-  *  *  Where  a  party  is  a  holder 
of  shares  in  a  joint  stock  company,  his  liability  to  pay  money 
depends  upon  more  contingencies  than  one — there  may,  or 
may  not,  bo  a  call  made  ;  and  the  bankrupt  might  not  be  tho 
holder  of  the  shares  when  a  call  is  made.  There  may  be  no 
existing  liability  at  tho  time  of  the  bankruptcy,  but  a  liability 
may  arise  from  the  concurrence  of  those  two  contingencies. 

*  *  *  It  must  be  a  claim  depending  upon  whether  or  not 
the  company  is  in  a  prosperous  condition  or  not.  Thus  it  will 
depend  upon  a  variety  of  contingencies,  whereas  the  Act  of 
Parliament  seems  to  have  contemplated  but  one  contingency. 
It  may  be  a  hardship  on  the  shareholder  to  be  made  to  rest 
under  this  undefined  liability.  He,  however,  has  his  remedy 
by  paying  each  call  by  a  fresh  bankruptcy.^'  And  Mr.  Justice 
Byles  in  the  same  case  says :  '^  Here  there  are  two  con- 
tingencies at  the  least — one,  whether  a  call  would  ever  bo 

(0  17  C.  B.,  N.  S.,  7C5. 
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1871.        made — the  other  whether,  if  a  call  were  made,  the  bankrupt 


Ba'ba^Sa'heb  y^Quid  at  the  time  be  the  holder  of  the  shares.  li)  therefore, 
Case.  any  case  could  be  imagined  in  which  the  existence  of  two 
contingencies  would  prevent  its  falling  within  the  178th 
section,  this  is  that  case.  Further,  if  the  bankrupt  be  dis- 
charged, he  is  discharged  from  all  the  liability  that  ever  can 
happen  in  respect  of  these  shares,  and  then  we  are  driven  to 
this,  that  the  bankrupt  will  hold  his  shares  (for  the  assignees 
may  not  choose  to  interfere),  and  yet  he  is  freed  from  all 
liability  in  respect  of  all  calls  past  and  future.'^  The  question 
in  that  case  was  the  same  as  the  question  here. 

The  position  of  an  insolvent  holder  of  shares  is  also  well 
stated  in  Hastie's  Oase  (m),  in  which  the  Lords  Justices  con- 
firmed the  previous  decision  of  the  Master  of  the  Rolls  in  the 
same  case.  They  there  held  that  a  bankrupt  must  be  retained 
as  a  contributory  to  a  company  where  the  bankruptcy  pre- 
ceded the  winding  up  of  the  company,  and  there  was  nothing 
to  show  that  the  calls  were  capable  of  valuation  at  the  date 
of  the  bankruptcy. 

A  similar  expression  of  opinion  is  to  be  found  in  a  case 
decided  by  the  present  Lord  Chancellor  when  one  of  the 
Lords  Justices.*  Ho  there  says  :  "  While  the  concern  is  a 
going  concern,  the  amount  of  liability  to  future  calls  is  in- 
capable of  being  estimated ;  but  when  the  company  is  being 
wound  up  this  state  of  things  is  altered,  and  the  contribofcory 
is  a  debtor  for  an  amount  which  the  Legislature  assumes  to 
be  capable  of  being  estimated.'' 

I  conclude  this  portion  of  my  remarks  by  referring  to  the 
case  of  The  Financial  Gorpat'ation,  Limited,  v.  Lawrence  (w), 
in  which  Mr.  Justice  Byles  lays  down  the  law  in  these  terms : 
''  Until  the  winding  up  of  the  company  the  liability  of  the 
shareholder  is  not  calculable.  It  not  only  depends  on  a 
great  variety  of  circumstances,  such  as  the  prospects  of  the 
company  and  the  position  of  the  other  shareholders,  but  the 
ownership  of  shares  may  even  be  a  source  of  gain.    This  case 

(m)    Law  Rep.,  4  Ch.  App.  274. 
*  Ex  parte  Pickering,  L.  R.  4,  Ch.  App.  58,  61. 
(n)   Law  Rep.,  4  C.  P.  731. 
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seems  on  principle,  therefore,  to  be  similar  to  the  case  which  1871- 
has  been  cited  of  Mudge  v.  Rowan  (o).  There  nobody  could  Da'ma'skar's 
estimate  the  value  of  the  contingency  upon  which  the  lia-  ^^®*^- 
bility  of  the  defendant  depended  ab  the  date  of  the  bank- 
ruptcy, and  the  Court  of  Exchequer,  therefore,  held  that  the 
debt  was  not  proveable.  Applying  the  principle  of  that 
decision  to  the  case  now  before  us,  it  seems  to  me  that  the 
defendant's  liability  was  not  calculable  till  the  winding  up 
of  the  company  had  taken  place,  and  that  this  debt,  therefore, 
would  not  have  been  proveable  under  a  bankruptcy  at  the 
date  of  the  deed/'  Mr.  Justice  Montague  Smith,  in  the 
same  case,  after  quoting  the  remarks  of  Lord  Justice  Wood 
which  I  have  referred  to,  says  :  "  I  understand  him  to  mean 
that  until  a  company  has  begun  to  be  wound  up,  the  liability 
to  future  calls  cannot  be  proved,  because  it  cannot  be  esti« 
mated,  and  that  the  company  is  not  to  be  considered  as  a 
creditor  in.  respect  of  it,  but  that  this  is  altered  as  soon  as 
the  winding  up  is  commenced ;  and  it  is  so  because,  as  soon 
as  the  company  begins  to  be  wound  up,  the  liability  of  the 
shareholders^  which  was  uot  then  an  existing  obligation,  is 
altered  by  the  statute  into  a  different  species  of  liability.'' 
These  authorities  appear  to  me  conclusively  to  establish  the 
proposition  that  Bdbd  S^heb  could  not  have  obtained  his 
discharge  &om  his  liability  in  respect  of  these  shares  under 
the  provisions  of  the  bankruptcy  law  in  England,  as  his 
liabihty  to  pay  calls  at  the  time  he  filed  his  petition  in 
insolvency  and  obtained  his  discharge  was,  in  respect  of  these 
shares,  incapable  of  valuation,  inasmuch  as  there  was  then  no 
certainty  that  he  would  be  called  upon  to  pay  any  calls  in 
respect  of  them.  The  Indian  Insolvent  Act  I  shall  presently 
refer  to. 

Now^  has  the  Official  Assignee  been  substituted  as  a 
shareholder  instead  of  "Rihi  Sdheb,  or  has  the  liability  in 
respect  of  these  shares  been  transferred  to  him  ?  I  think  not. 
The  position  of  the  Official  Assignee  is  that  he  cannot  be 
compelled  to  take  upon  himself  the  burden  of  an  onerous 
imdertaking.     In  Boorman  v.  Nash  (p)  it  was  held  that  a 

(o)  Law  Rep.  3,  Exch.  85.  (p)   9  B.  &  Cr.  145. 
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^^"^^^       burdensome  contract  could  not  be  foisted  on  the  Official 

£a'ba'  Sa'hbb 

IKa'ma'bkar's  Assignee  against  his  will.  And  in  Hastie^s  Case  (q)  tho 
^^"'  Master  of  the  Rolls,  after  many  months  taken  for  considera- 
tion, says :  ^'  It  is  obviously  impossible  to  put  the  assignee 
on  the  list  of  contributories.  He  cannot  be  compelled  to 
take  the  shares.  He  has  repudiated  them,  and  cannot  be 
made  liable  for  anything  in  respect  of  them"  (p.  6) ;  and 
again,  at  page  11,  he  says,  speaking  of  Sec.  77  of  the  English 
Companies^  Act,  1862  :  '*  I  think  that  this  does  not  deprive 
the  assignees  of  their  inherent  power  of  electing  whether  to 
take  the  shares  or  not ;  and  that  if  they  decline  to  take 
them  they  cannot  be  compelled  to  do  so.  And  after  their 
reftisal  to  take  the  shares,  and  after  they  have  fully  adminis- 
tered the  estate  of  the  bankrupt  and  distributed  it  amongst 
the  creditors,  it  would  be  monstrous  that  a  subsequent  failure 
should  make  the  assignees  contributories,  and  thereby  liable 
personally  to  pay  those  calls — assignees  who  have  no  pro- 
perty of  the  bankrupt  remaining,  and  who  have  always  refused 
to  be  mixed  up  with  the  aJBTairs  of  the  company."  In  the  case 
I  have  cited  from  the  5th  Exchequer  Reports,  Mr.  Baron 
Parke  concisely  expresses  the  position  of  the  Official  Assignee 
in  this  respect,  where  he  says(  p.  135) :  "A  damnosa  hc^re- 
(2i7a«  does  not  pass  to  the  assignees  without  their  assent." 
Indeed  it  was  not  seriously  contended  before  me  that  such 
was  not  the  law,  but  it  was  said  that  the  Official  Assignee 
had  assented  to  take  these  shares,  and  the  fact  of  Mr.  Bendir 
having  claimed  againt  the  estate  of  the  insolvent  by  the  letter 
of  the  20th  of  December  1867,  and  of  that  claim  having 
been  registered  by  Mr.  Gamble,  was  strougly  relied  upon, 
the  book  in  which  the  claim  was  registered  having  been  put 
in  at  the  hearing  of  the  summons,  as  well  as  a  letter  written 
by  the  Official  Assignee  to  Mr.  Bendir,  in  which  it  was  stated 
that  the  Company's  claim  had  been  so  registered.  This 
being  a  matter  of  the  practice  of  an  officer  of  the  court,  I  sent 
during  the  argument  for  Mr.  Gamble,  and  in  answer  to  me 
he  stated  in  court  that  before  an  application  to  share  in  an 
insolvent's  estate  was  admitted,  it  was  necessary  for  tho 

{q)    Law  Rep.  7,  Eq.  3. 
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claimant  to  make  and  file  an  affidavit  of  his  claim.     This 1871. 

Mr.  Bendir  did  not  do,  and  his  claim  was  never  admitted.  ^j^ma!sk\r^3 
K  Mr.  Bendir  had  wished  to  come  in  as  a  creditor  npon  ^^^*'' 
the  estate,  he  should  have  applied  to  come  in  under  Sec. 
38  of  the  Insolvent  Act,  and  have  caused  the  insolvent's 
schedule  to  be  amended  by  the  insertion  of  his  claim.  Mr. 
Bendir  did  nojb  take  any  such  step,  the  schedule  was  not 
amended,  and  the  insolvent  continued  to  be  upon  the  list  of 
contributories.  This  conduct  of  Mr.  Bendir  was  to  some 
extent  relied  npon,  though  to  what  extent  I  did  not  clearly 
understand,  to  show  an  election  on  his  part  to  absolve 
the  insolvent  and  proceed  against  his  estate;  but  I  do 
not  think  that  argument  is  well  founded,  and  as  to  the 
Official  Assignee,  the  authorities  show  that  in  the  above 
transaction  there  was  nothing  to  render  him  liable,  as  mere 
interference  with  shares  (even  if  there  was  any  such  inter- 
ference here)  does  not  render  an  Official  Assignee  liable. 
In  the  South  Staffordshire  Eailway  Company  v.  Bumside 
{snirra)  the  Official  Assignee  did  far  more  than  Mr.  Gamble 
has  done  here,. and  yet  the  jury  held  that  he  had  not  accept- 
ed the  shares,  and  the  court  held  that  on  the  facts  there  was 
no  sufficient  evidence  to  warrant  the  jury  in  coming  to  any 
other  conclusion.  Turner  v.  Richardson  (r)  was  referred  to 
in  that  case.  There  the  assignees  advertised  the  sale  by 
auction  of  the  lease  of  certain  premises  of  which  the  bankrupt 
was  lessee  (without  stating  themselves  to  be  the  owners  or 
possessed  thereof),  and,  no  bidding  offering,  they  never  took 
possession  in  fact  of  the  premises.  It  was  held  that  this 
was  no  more  than  an  experiment  to  ascertain  whether  the 
lease  was  beneficial  or  not  to  the  creditors,  and  did  not 
amoont  to  an  assent  on  the  part  of  the  assignees  to  take 
the  term. 

In  the  present  case  the  shares  were  never  in  the  possession 
of  the  Official  Assignee,  and  I  am  of  opinion  that  there  has 
been  no  transfer  of  the  liability  in  respect  of  these  shares, 
cither  statutory  or  otherwise,  to  the  Official  Assignee. 

This  brings  me  to  consider  whether  there  is  anything  in 

(r)    7  East  335, 
VIII. — 17  o  c 
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1871.       the  Indian  Insolvent  Debtors'  Act  which  discharges  an  insol- 
d/h4'skai1'b^  ^®^^  ^^om  a  liability  of  this  nature  from  which  he  would 

Case.  j^q^  ]jq  absolved  by  the  English  Bankruptcy  Acts,  and  it,  for 
that  purpose,  becomes  necessary  to  look  closely  at  the  words 
of  the  47th  and  48th  sections  of  the  Indian  Act.  (His  Lord- 
ship read  the  sections.)  That  section  (the  48th)  is  in  sub- 
stance the  same  as  the  corresponding  section  in  the  Act  of 
Geo.  IV.,  the  only  diflference  being  that  the  words  used  intte 
48th  section  are  "  sum  or  sums  of  money,'*  whereas  the 
English  Act  uses  the  words  "  debt  or  debts.'*  That  being  so, 
the  question  under  the  two  first  heads  I  proposed  for  consi- 
deration is  simply  this.  Was  the  claim  in  respect  of  these 
shares  proveable  in  bankruptcy  at  the  time  of  the  Insolvency 
of  Bihi  Sdheb  ?  I  am  of  opinion  it  was  not.  It  was  not 
then  a  claim  capable  of  valuation.  It  was  not,  in  fact,  a  plaim 
at  that  time.  I,  therefore,  think  that  the  two  first  questions 
must  be  answered  thus  : — That  Bdb£  Saheb  is  now  the  holder 
of  twenty  shares  in  the  Financial  Association,  and  that  the 
company  is  not  barred  from  making  a  claim  upon  him  on 
the  ground  that  the  call  was  proveable  under  Sec.  48  of  the 
Insolvent  Debtors'  Act. 

That  brings  me  to  the  third  question,  namely,  whether 
Sees.  98  and  100  of  the  Indian  Companies' Act  (Act  X. 
of  1866)  afford  any  defence  to  this  -application.  These 
sections  were  said  to  be  identical  with  Sees.  75  and  77  of 
the  English  Companies'  Act  of  1862.  I  have  compared 
»  these  sections  together,  and  find  that  they  are  so,  excepting 

only  certain  alterations  necessary  to  adapt  them  to  India. 
Mr.  Marriott  relied  upon  these  two  sections,  and  argued  that 
a  personal  discharge  under  the  Indian  Insolvent  Act  was 
different  from  a  final  discharge  under  the  English  Acts,  and 
that,  under  Sec.  100,  the  Official  Assignee  ought  to  be 
deemed  to  be  a  contributory  in  lieu  of  the  insolvent  in 
respect  of  these  shares.  He  argued  that  the  company 
had  been  admitted  to  prove  against  the  estate  of  the 
insolvent,  and,  that,  therefore,  the  insolvent  was  no  longer 
liable^  He  further  argued  that  the  cases  cited  for  the  Official 
Liquidator  were  not  in  pointy  as  in  them  the  proceedings 
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in  bankruptcy  had  terminated  before  the  orders  for  winding        ^^^ 
up  the  companies  were  made^  but  that  here  the  proceedings  Da'ma'skab's 
in  fi^b£  SdheVa  insolvency  are  still  going  on,  as  no  final        ^^*** 
discharge  under  Sec.  60  has  been  granted  to  him.     I  do  not 
think  that  such  arguments  are  well  founded.    The  sections 
of  the  English  Act  (identical  in  substance^  as  I  have  said, 
with  the  corresponding  sections  of  the  Lidian  Act)  have 
been  the  subject  of  most  careful  consideration  in  1868  and 
1869  in  England.     And  four  distinct  courts  have  there  held 
that  when  the  final  discharge  of  a  bankrupt  shareholder  has 
been  granted  prior  to  the  commencement  of  the  winding  up 
of  a  company,  there  is  no  statutory  transfer  of  the  sharehold- 
er's liability,  and  the  assignees  are  not  in  that  case  contri- 
butories.     The  first  case  was  in  the  Court  of  Queen's  Bench, 
and  is    the   case   of  Martin's  Patent  Anchor  Company  v. 
Morton  («),  where  Mr.  Justice  Blackburn  says  :      "  The  fol- 
lowing sections,  76  and  77,  show  that  Sec.  75  refers  to  the 
bankruptcy  still  pending  when  the  winding  up  takes  place, 
while  the  assignees  have  still  assets,  and  in  such  a  case  the 
company  may  prove  for  the  estimated  amount  of  the  bank- 
rupt's liability  to  future  calls.     Sec.  77  places  the  assignees 
in  the  position  of  the  bankrupt  as  a  contributory,  for  they 
are  to  be '  deemed  to  represent  the  bankrupt  for  all  purposes 
of  the  winding  up,'  which  could  not  be  the  case  when  the 
bankruptcy  had  taken  place  years  before ;  and,  therefore,  it 
Bcems  to  me  Sec.  75  does  not  apply  to  the  present  case, 
where  the  shareholders  had  been  adjudged  bankrupt  and 
discharged  before  the  winding  up  commenced.''     He  then 
makes  a  remark   not  entirely  approved  of  by  subsequent 
anthorities,  and  I,  therefore,  do  not  refer  to  it.     In  Hastie's 
Cose  (supra)    the   Master  of  the   Rolls  came  to  the  same 
conclusion,  though  he  felt  great  doubt  upon  the  subject.     It 
was  there  held  that  a  member  of  a  limited  company  who  has 
become  bankrupt  and  obtained  his  discharge,  and   whose 
estate  has  been  fully  administered  by  the  assignee,  remains 
liable,  in  the   event  of  the  company  being  subsequently 
wound  up,  to  be  made  a  contributory  in  respect  of  his  shares 

(»)   Law  Rep.  3,  Q.  B.  306. 
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1871. not  fully  paid  up,  and  is  not  exonerated,  under  Sec.  75  of  the 

BiLBk'  Sa'heb 

Da'ma'skar's  Companies*  Act,  unless  tho  assignee  has  been  substituted  for 
^^^^       him,  under  Sec.  77  of  the  Companies'  Act.     That  learned 
Judge  put  the  case  as  one  not  foreseen  and  not  provided  for 
by  the  Legislature. 

Hastie's  Case  was  argued  on  appeal  before  Lord  Justice 
GiflFard  {t)  and  the  other   Lord  Justice,  and  they  affirmed 
the  decision  of  the  Master  of  the  EoUs ;  and  although  on 
points  of  law  the  opinion  of  the  Master  of  the  Rolls  has  not 
unfrequently  been  disapproved  of  by  a  court  of  appeal,  yet 
the  concurrence  of  his  opinion  with  that  of  the  Lord  Justice 
Giffard  tends  strongly  to  show  that  their  conclusion  is  correct. 
The  Lords  Justices  were  pressed  with  the  provisions  of  Sec. 
77  (and  that  was  the  section  on  which  Mr.  Marriott  rehed). 
In  reference  to  that  they  say :  "  That  may  well  be  admitted 
without  leading  to  the  conclusion  that  Mr.  Hastie's  name 
ought  not  to  bo  on  the  list  of  contributories,  for  without 
laying  down  a  general  rule  that  the  77th  section   applies 
to  every  bankruptcy,  *there  may  be  circumstances  under  which 
the  bankruptcy  may  precede  the  winding  up,  and  the  77th 
section  be  applicable.     It  would  be  applicable  if  the  assignees 
chose  to  take  to  the  shares.     It  would  be  applicable  to  such 
calls  as  wore  made  before  the  bankruptcy,  as,  for  instance,  if 
the  Directors  called  up  the  whole  or  part  of  the  capital  and 
their  calls  were  not  met ;  again  it  would  be  applicable  if,  for 
any  reasons  or  under  any  circumstances,  the  calls  or  any  of 
them  were  capable  of  valuation  at  the  date  of  the  bankruptcy." 
But  here  none  of  these  special  circumstances  exist,  and  Mr. 
Gamblo  has  not  elected  to  take  the  shares. 

The  latest  case  on  this  subject  was  in  the  Court  of  Com- 
mon Pleas — The  Financial  Corporation,  Limited,  v.  Lawrence 
{u) ;  there  A,  being  the  holder  of  shares  in  a  company,  execu- 
ted an  inspectorship -deed.  After  the  execution  of  the  deed 
a  call  was  made  upon  A's  shares.  Subsequently,  but  before 
the  property  included  in  the  deed  had  bc^n  distributed  among 
tho  creditors,  the  winding  up  of  the  company  commenced ;  it 
was  held  that  the  call  was  not  barred  by  the  deed.     In  that 

(0    4  Ch.  App,  274.  («)    Law  Rep.  4,  C.  P.  731. 
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case  Mr.  Justice  Byles  makes  a  remark  which  is  applicable  ^^'^h 

Ba'«a'  Sa'hkb 

to  and  refutes  the  argument  of  Mr.  Marriott  with  reference  da'ma'skak's 
to  the  final  discharge  of  the  insolvent  not  having  been  ob-  ^^^^ 
tained :  "  A  bankrupt'  obtains  his  discharge  as  soon  as  he 
has  made  a  full  disclosure  of  his  estate,  and  before  it  has  been 
distributed.  I  cannot  see,  therefore,  how  the  fact  of  the 
bankrupt  having  obtained  his  discharge  in  those  cases  should 
affect  the  question:'*  p.  735. 

These  cases  show  what  is  the   proper  construction  to  be 
put  upon  Sec.  77  of  the  English,  and  Sec.  100  of  the  Indian 
Companies'  Act,  and  I  do  not  think  that  any  good  reason 
has  been  shown  why  they  should  not  also  apply  to  the  case 
of  a  discharge  under  Sec.  47  of  the  Insolvent  Act.     The 
groundwork  of  these  decisions  is  that  at  the   time  of  the 
insolvency   there   was   no    claim    capable    of  valuation,   or 
which  could  have   been  inserted  in  the  insolvent's  sched- 
ule;   that    an    insolvent    is    only    discharged   from   debts 
proveable  under  the  insolvency,  and  that  those  debts  only 
arc  proveablo  which  are  capable  of  valuation  at  the  date 
of  the  insolvency.     I  think,  therefore,  that  these  cases  are 
authorities   in    favour  of  the  Official  Liquidator,  and  that 
Mr.  Ferguson  was  entitled  to  rely  upon  them  ;  and,  consider- 
ing as  I  do  that  they  have  been  correctly  decided,  I  think 
that  I  am  bound  by  them.     The  result,  therefore,  is  that 
Babi  Siheb   still  remains  a  contributory,  notwithstanding 
tho    events  that  have  happened,  his  case  being  one   not 
provided  for  by  Act  X.  of  1866,  the  Official  Assignee  having 
declhaed,  as  he  lawfully  might,  to  take  those  shares.     There 
has  no  statutory  transfer  or  statutory  release  of  his  liability 
taken  place.     Babd  Saheb's  name  being  on  the  list  of  con- 
tribtttories,  the  burden  lay  upon  him  to  show  that  it  ought 
to  be  removed  from  it,  and  the  name  of  some  other  person 
substituted.     This  ho  has  failed  to  do.     There  has  no  suffi- 
cient cause  been  shown  against  the  summons,  which  must, 
therefore,  be  made  absolute  with  costs. 

Attorney  for  Babd  S&heb  :  JB.  J.  Abraham, 
Attorneys  for  the  Official  Liquidator:  Manisty   and 
Fletcher. 
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1871.  Appeal  Suit  No.  176. 

Jalj  18. 

Ratanba'i,  widow  (Plaintiff)  Appellant 

The  Gbeat  Indian  Peninsula 
Railway  Company {Defendants)  Respondents. 

Death  caused  by  Negligence — Compensation  to  Family  of  Deceased- 
Measure  of  Damages — Act  XIIL  of  \S55. 

Measure  of  damages  to  be  given  (under  Act  XIIL  of  1855)  to  the  family 
of  a  person  whose  death  has  been  wrongfully  caused,  considered, 

English  cases  bearing  upon  the  subject  discussed  and  applied. 

T^BLIS  was  an  appeal  from  the  decision  of  Wbstbopp,  CJ., 
in  Original  Suit  No.  326  of  1869.  Judgment  was  de- 
livered in  the  Division  Court  on  the  28th  of  Auguai  1870. 
A  brief  summary  of  the  facts  of  the  case  will  be  found  at 
page  120  of  the  7th  volume  of  the  Bombay  High  Court 
Reports,  Original  Civil  Jurisdiction. 

In  addition  to  the  facts  there  set  forth,  it  was  stated  by 
Bamanji,  the  eldest  son  of  the  deceased,  that^  besides  the 
property  mentioned  in  the  schedule  of  the  deceased  as  pos- 
sessed by  him  during  the  time  over  which  his  schedule 
extended,  he  had  also  been  possessed  of  a  sum  of  Rs.  60,000, 
which  had  been  lost  by  the  misconduct  of  one  of  his  sons, 
Hormasji.  This  fact  did  not  appear  on  the  face  of  the 
schedule.  It  was  also  stated  by  Bamanji  that  the  profits  of 
the  deceased  for  the  year  preceding  his  death  had  risen  to 
the  sum  of  Rs.  500  or  600  per  mensem,  but  the  deceased's 
books  for  that  year  were  not  produced  at  the  hearing,  and 
the  learned  Chief  Justice  said  that  he  did  not  consider 
Bamanji's  evidence  trustworthy. 

The  appeal  came  on  for  hearing  on  the  15th  of  June  1871, 
before  Saeqent  and  Melvill,  J  J. 

Anstey  and  Mayhew,  for  the  appellant  : — The  learned 
Chief  Justice  was  wrong  in  taking  the  schedule,  and  the  sum 
of  Rs.  19,000  entered  therein  as  the  profits  of  the  deceased, 
as  the  basis  of  his  calculations.  During  the  latter  period  of 
his  lifetime  the  deceased  had  carried  on  two  classes  of  busi- 
ness— 1st,  that  of  speculator ;  2nd,  that  of  skilled  workman. 
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« 

For  some  years  preceding  his  insolvency  lie  had  almost        ^871. 
abandoned  the  latter  for  the  former,  and  his   insolvency  was  v. 

caused  thereby.  Duritig  the  year  immediately  preceding  his  ^^^  ^'^ 
death  he  had  returned  to  his  legitimate  business^  and  the 
profits  of  that  year  should  be  taken  as  the  basis  upon  which 
the  damages  should  be  awarded.  The  statements  of  Bamanji 
as  to  the  amount  of  these  profits  are  entitled  to  credit.  There 
was,  at  any  rate^  a  reasonable  expectation  of  an  increased 
profit  to  the  relations  of  the  deceased  from  the  continuance 
of  his  life,  by  reason  of  his  having  discontinued  his  specula- 
tions. This  ought  to  have  been  taken  into  consideration  in 
awarding  the  damages :  Dalton  v.  South-Eastern  Railway 
Company  (a) ;  Franklin  v.  South-EasteiTi  Railway  Company 
(h)]  Pym  V.  Great  Northern  Railway  Company  (c).  The 
damages  should  not  have  been  calculated  according  to  annuity 
tables :  Arm»worihy.  South-Eastern  Railway  Company  {d),  per 
Parke,  B.  The  measure  of  damages  under  Lord  Campbell's 
Act  is  not  the  same  as  that  in  actions  brought  by  the  sufferer 
himself.  In  the  latter  class  of  cases  pecuniary  loss  must  be 
distinctly  proved,  and  such  proof  only  can  be  acted  upon.  In 
the  former  class  the  mere  relation  of  parent  and  child,  and 
the  loss  of  the  former,  is  sufficient  to  warrant  the  court  in 
awarding  damages :  Tilley  v.  Hudson  River  Railway  Company 
U)*  See  this  case  and  other  American  authorities  collected 
ia  a  note  at  page  652  of  Mr.  Sedgewick's  work  on  Damages 
(4th  ed-). 

The  Honorable  A,  R.  Scohle  (Acting  Advocate  General)  and 
Ferguson,  for  the  respondents  : — The  Chief  Justice  had  to 
consider  in  awarding  damages,  firstly*,  what  was  the  position 
of  the  deceased  at  the  time  of  his  death,  and  secondly  what 
reasonable  expectation  he  then  had  of  retrieving  his  former 
position-  The  schedule  was  the  only  safe  guide  for  estimating 
his  prospective  by  a  consideration  of  his  past  profits.  The 
deceased  was  an  insolvent  who  had  only  obtained  a  personal 

(a)    27  L.  J.,  C.  P.  227 ;  S.  C.  4,  C.  B.,  N.  S.,  296. 

(6)    3H.  &N.211. 
(c)  32  L.  J.,  Q.  B.  377 ;  4  B.  &  S.  396.    (J)    11  Jur.  768. 

(«)   29  New  York  Rep.  262, 
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^871.       discharge  under  the  Act.     There  was  no  reasonable  expec- 
y  tation  that  he  would  have  materially  improved  his  position. 

S'.InA  -^'^  contingencies  must  be  considered:  see  the  judgment 
of  Cockbum,  C. J-,  in  Pym  v.  Oreat  Northern  Railway  Com- 
p(iny  (/).  Damages  must  be  confined  to  pecuniary  injury; 
no  solatium  can  be  given  for  wounded  feelings :  Blake  v. 
Midland  Railway  Company  (g). 

Anstey,  in  reply: — ^We  do  not  claim  anything  as  mere 
solatium.  We  ask  for  damages  for  the  loss  of  a  parent's  care 
and  nurture. 

Our,  adv.  vitlL 

18th  July  1871.  Sargent,  J.: — This  suit  was  brouglit 
under.  Act  XIII.  of  1855  by  the  widow  and  administratrix  of 
one  P&lanji  Jivanji,  who  was  killed  on  the  26th  of  January 
1869  at  the  Reversing  Station  on  the  Bhore  Ghdt.  The  only 
question  in  the  case  is,  whether  the  learned  Chief  Justice  has 
rightly  assessed  the  quantum  of  damages  for  the  loss  result- 
ing from  the  death  of  the  deceased  to  the  parties  for  whose 
benefit  the  suit  was  instituted.  The  wording  of  this  Act  is 
almost  identical  with  that  of  the  corresponding  English  Act, 
commonly  called  Lord  Campbell's  Act — the  only  difierence 
(if  it  be  one)  being  that  in  the  English  Act  the  jury  are  to 
give  damages  proportioned  to  the  ^'  injury,"  and  in  the  In- 
dian Act  the  court  is  to  give  damages  proportioned  to  the 
*'loss''  resulting  from  the  death.  The  latter  expression  is  (if 
anything)  not  so  large  as  the  former,  and,  therefore,  so  far,  is 
less  favourable  to  the  parties  claiming  compensation. 

Now,  although  som&  difierence  of  opinion  would  appear  to 
have  existed  amongst  Judges  sitting  at  Nisi  Prius  in  the  early 
cases  tried  under  the  English  Act,  as  shown  by  the  sum- 
ming up  of  Mr.  Baron  Parke  in  Armsworth  v.  South-EaaUrn 
Railway  Company  (A)  and  of  Chief  Baron  Pollock  in  OilliarJ 
V.  Lancashire  and  Yorkshire  Railway  Company  (i),  it  wa*^ 
afterwards  clearly  laid  down  by  the  Queen's  Bench  in  Blake  v. 
Midland  Railway  Company  (j)  that  the  principle  upon  which 

(/)    2B.  &S.  759.  {g)    18  Q.  B.  93. 

(*)    llJur.  758.     (•)    12  Law  Times  R.  356.     (J)    18  Q.  B.  93. 
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damages  are  to  be  assessed  is  that  of  a  loss  of  which  a  pecu-        ^871. 
niaiy  estimate  can  be  made ;  and  that^  therefore^  compensa-  v. 

tion  in  the  form  of  a  solatium  could  not  bo  given.  Further,  ^^\}'  ^; 
ifc  was  laid  down,  both  by  the  Court  of  Common  Pleas  in 
Dalton  V.  Sottth-Eastem  Railway  GompaTiij  {k)  and  by  the 
Exchequer  Chamber  in  Franhlin  v.  South-Eastern  Railway 
Company  (I),  that  the  pecuniary  advantage  was  not  to  be 
confined  to  one  for  which  the  deceased  would  have  been 
legally  liable,  but  might  be  one  of  which  tho  claimant  had  a 
reasonable  expectation.  Both  those  principles  were  adopted 
and  applied  by  the  Exchequer  Chamber  in  Pym  v.  Great 
Northern  Railway  Company  (m).  Chief  Justice  Erie,  who 
deKvered  the  judgment  of  the  court,  says  : — "  The  jury  were 
bound  to  give  damages  for  the  money  which  they  supposed 
lost  by  the  reasonable  probability  of  pecuniary  benefit  being 
taken  away  by  the  death/'  We  see  no  reason  for  applying  a 
different  principle  to  cases  under  the  Indian  Act.  Now,  the 
deceased  in  the  present  case  was  a  man  of  fifty-three  years 
of  age.  He  had  filed  his  schedule  in  the  Insolvent  Court  on 
the  12th  of  November  1868,  and,  after  several  postponements 
arising  from  the  unsatisfactory  state  of  his  balance-sheet,  was 
expecting  his  discharge  in  the  following  March.  His  legiti- 
mate trade  had  been  that  of  a  contractor  for  building  houses, 
and  repairing  ships  in  the  harbour ;  but  it  appeared  from  his 
balance-sheet  that  in  about  1864  he  became  engaged  in 
extensive  land  and  building  speculations  with  borrowed  capi- 
tal, which  proved  unsuccessful.  That  from  1861  to  the  time 
of  filing  his  schedule,  the  amount  of  gross  profits  realised  by 
iis  business  had  been  only  Es.  19,000,  whilst  the  losses  on 
two  contracts  alone  had  amounted  to  Bs.  19,446  ;  and  that 
at  the  time  of  his  becoming  insolvent  he  owed  Rs.  1,22,859 
to  general  creditKDrs,  one  of  whom  had  a  mortgage  on  the 
only  piece  of  property  (except  some  trifling  jewellery)  left  to 
the  inaolyent,  nimoly,  a  house  in  the  Port,  valued  by  himself 
at  Rs.  66,000.  Much  stress,  indeed,  was  laid  on  a  sum  of  Rs. 
60,000  wiuch,  it  was  said,  had  been  made  away  with  by  the 
deceasedfa  son  Hormasji  before  the  insolvency.    We  think 

ik)   4  a  B«  N.  S.  2d6.     (I)    3  H.  &  N.  21 1.    (m)  32  L.  J.,  Q.  B.  377. 
VIII. — 18  o  c 
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1871-       that  the  evidence  before  the  court  in  support  of  this  story— 
1^.  whatever  other  evidence  it  might  have  been  in  the  plain- 

L?*rT^  nA  *^^^  power  to  give — was  quite  unreliable ;  but  in  any  case  the 
money  is  gone,  and  we  do  not  understand  how  the  stoiy,  if 
taken  as  proved,  can  materially  affect  the  question  before 
the  court  as  to  the  probable  future  property  of  the  deceased, 
had  he  lived.  The  probable  future  of  such  a  man  must  neces- 
sarily, for  the  most  part,  be  matter  of  mere  conjecture.  It 
does  not  admit  of  being  determined  by  any  strict  process  of 
reasoning ;  but,  looking  at  the  deceased's  past  career,  as  dis- 
closed by  the  schedule,  we  can  discover  no  ground  of  rea- 
sonable expectation  that  there  would  have  been  any  source 
to  which  the  wife  and  family  could  look  for  pecuniary 
benefits  other  than  the  profits  of  his  regular  business. 
It  was,  however,  objected  that  the  Chief  Justice  should 
not  have  taken  as  the  basis  of  his  calculation  the  entry 
in  the  schedule  of  profits  realised  between  1861  and 
1868.  It  was  said  that  the  profits  of  the  deceased's  regular 
business  might  reasonably  be  expected  to  be  larger  than 
before  his  insolvency,  as  he  had  abandoned  speculation  and 
devoted  himself  exclusively  to  his  legitimate  calling.  And 
the  evidence  of  his  son  Bamanji  was  relied  on  to  show  that 
his  monthly  profits  during  the  yescr  preceding  his  death  had 
risen  to  between  Rs.  500  and  Bs.  600.  Bat  we  cannot  accept 
the  mere  statement  of  Bamanji  as  sufficient  proof  of  what 
those  profits  may  have  been,  more  especially  when  we  find 
liim  admitting  that  his  father  sustained  a  loss  of  Bs.  12,000 
in  doing  repairs  to  a  ship  called  the  "  BituaP'  during  the  last 
year  of  his  life,  and  that  he  could  not  say  whether  his  losses 
exceeded  his  gains,  as  ho  did  not  keep  his  accounts.  If  it 
were  intended  to  rely  on  the  increase  of  his  business  during 
the  year  preceding  his  death,thebooksof  the  deceased  should 
have  been  produced,  as  the  best  and  proper  evidence  as  to 
the  state  of  his  business.  Lastly,  it  was  urged  by  Mr.  Anstey 
that  the  court  should  give  compensation  for  the  loss  of  de- 
ceased's "  protection  and  care,"  and  the  authority  of  an 
American  case  cited  in  Sedgewick  on  Damages  was  pressed 
on  us  as  establishing  that  proposition.  Now,  so  far  as  by 
the  expression  '^  protection  and  care"  may  be  meant  the 
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money  which  a  father  can  reasonably  be  expected  to  spend l?^!: 

Jt^ATA  N  ha'  I 

on  his  family^  compensation  has  been  given  for  it ;  but  so  far  ^^ 

as  it  is  intended  to  mean  more  than  that,  without  saying  ^'  ^-  ^* 
that  under  very  special  circumstances  it  might  not  bo 
brought  within  the  principle  we  have  laid  down,  we  are  of 
opinion  that  no  such  circumstances  exist  in  the  present  case. 
Od  the  whole,  we  are  unable  to  say  that  the  family  had  a 
reasonable  and  well-grounded  expectation  of  pecuniary  bene- 
fit exceeding  the  sum  assessed  by  the  learned  Chief  Justice ; 
and  the  appeal  must,  therefore,  be  dismissed,  and  with  costs, 
unless  the  company  consent  to  waive  them,  which,  as  this  is 
tlie  first  case  in  which  the  application  of  the  Act  has  been 
fully  discussed,  we  think  they  might  do  with  great  propriety. 

A2)pcal  dismissed. 

Attorneys  for  the  plaintiflf :  Macfarlane  and  Skipsey, 

Attorneys    for  the  defendants :  Heam,  Cleveland,  and 
Peile. 

Habivallauhda's  Kallia'nda's Plaintiff.        July  27. 

Utamchand  Ma'nikchand Defendant . 

Practice —  Sequestration — Indortement  upon  Copy -Order  —  Limiting 
Time  in  Order— **  Forthwith'' —Supreme  Court  Rul^s,  Nos.  388  and  389. 

4 

The  process  of  sequestration  for  contempt  of  a  decree  or  order  of  court, 
u  it  existed  in  the  late  Supreme  Court,  will,  in  a  proper  case,  issue  out  of 
the  lligh  Ck>urt. 

The  object  of  Rule  389  of  the  Supreme  Court  Rules,  which  required  a 
party  who  wished  to  enforce  an  order  by  sequestration  to  indorse  upon 
the  copy  of  the  order  served  upon  his  opponent  a  memorandum  to  the 
effect  that  in  default  of  performance  of  the  order  he  would  be  liable  to  be 
arrested,  and  to  have  his  estate  sequestered,  was  to  enable  the  party 
making  such  indo;vement  to  apply  ex  parte  for  the  writ.  In  the  absence 
of  iQch  a  memorandum  indorsed  upon  the  copy-order,  a  party  desirous 
of  enforcing  an  order  by  sequestration  must  give  proper  notice  to  his 
opponent  of  his  intention  to  apply  for  the  writ. 

An  order  commanding  an  act  to  be  done  "  forthwith"  is  sufficiently  in 
conformity  with  the  rule  that  requires  the  time  within  which  an  act 
ordered  to  be  done  is  to  be  performed  to  be  specified  in  the  order. 

{  statement  of  the  proceedings  in  this  case  will  be  fonnd  in 
the  7th  volume  of  the  Bombay  High  Court  Reports, 
O.C.J.,p.  172. 
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^^^'  As  there  stated^  the  defendants^  Utamchand  M&nikchand, 

labhda'8     6hellabh&i  Hemchand^  and  Tulsidds    Eisand^,    were,  on 

Kallia'nda's  IjJjq  jqj.j^  ^f  February  1871,  committed  to  jail  under  an  atr 

Utamchand   tachment  for  contempt  in  not  obeyiuf?  the  court^s  order  of 
Ma'nikchand.    ,      ^  ,      ^_,      .       _     \^^^ 

the  5th  of  September  1868. 

The  said  defendants  not  in  the  meantime  having  purged 
their  contempt,  notice  of  the  plaintiflPs  intention  to  move 
for  a  writ  of  sequestration  against  them  was  given  to  their 
solicitors  on  the  22nd  of  July,  and  a  more  formal  notice  to 
the  same  effect  was  again  served  upon  their  solicitors  on  the 
24th  of  July. 

Anstey,  on  the  27th  of  July,  in  pursuance  of  the  above 
notices,  before  Westbopp,  C.  J.,  and  Saegbnt,  J.,  moved  that  a 
writ  of  sequestration  should  issue.  The  application  was 
founded  upon  affidavits  which  showed  that  the  above-named 
defendants  were  respectively  possessed  of  property  within 
the  limits  of  the  ordinary  original  jurisdiction  of  the  High 
Court. 

Anstey  : — The  writ  for  which  I  move  is  one  that  had  its 
origin  in  Courts  of  Equity  in  England,  not  from  legislative 
enactment,  but,  as  it  were,  ex  necessitate  reu  It  is  said  that 
the  first  instance  of  a  sequestration  after  a  decree  was  in  Sir 
Thomas  Read's  case,  in  Lord  Coventry's  time.  There  appear 
to  have  been  great  struggles  between  the  Courts  of  Common 
Law  and  Equity  before  the  process  was  established :  Darnell's 
Ch.Pr.,  pp.  1029,  1030  (2nd  ed.);  Smith's  Ch.  Pr.,  Bk.  L, 
Ch.  4,  p.  121  (6th  od.).  Its  legality  has,  however,  been 
now  long  established :  Cavil  v.  Smith  (a) ;  Wharan  v. 
Broughton  (b) ;  Mitchell  v.  Draper  (c).  The  late  Supreme 
Court  adopted  this  process  from  the  Courts  of  Chancery  in 
England  :  Doe  clem.  (yHanlonv.  Paliologus  {d).  The  above- 
cited  cases  show  that  the  goods  and  chattels  of  a  defendant 
in  contempt  may,  on  order  made  on  motion  for  that  purpose, 
be  sold  by  the  sequestrators.  This  is  so  in  India  also  :  Fabian 
V.  Walter  [e).  The  rules  of  the  Supreme  Court  in  reference 
to  sequestrations  were  modified  in  the  year   1843.      The 

(a)    3  Brown'8  Ch,  Ca.  362.    {h)    1  Ves.  Sen.  180.    (c)    9  Vc«.  208. 
(d)    Mor.  Dig.,  Vol.  I.,  p.  581 .         (e)  3  Ibid.  374  ;  S.  C.  Taylor  275. 
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existng  rules  upon  this  subject  are  Rules  220,  386,  387,  and 1871. 


388  of  McKenzie's  Compilation.    The  writ  will  issue  out  of    labhda's" 
the  High  Court,  as  nothing  inconsistent  with  its  so  issuing  Kallia'nda's 
is  contained  in  the  Code  of  Civil  Procedure,  and,  so  far  as  Utamchakd 
the  same  is  not  inconsistent  with  the  Code  of  Civil  Proce- 
dure, the  practice  of  the  late  Supreme  Court  is  the  practice 
of  this  court :  High  Court  Rules,  Ch.  II.,  R.  I.     Act  VI.  of 
1855,  Sec.   13    (not  affected  by  Act  VHI.  of  1868) ;  the 
Letters  Patent  of  the  High  Court,  cl.  11;  Seton  on  Decrees, 
pp.  1214,  1216;  and  Haddock's  Principles  of  the  Court  of 
Chancery,  Vol.  IL,  p.  256,  were  also  referred  to.     As  this 
writ  issues  as  of  course,  and  is  supplementary  to  the  writ  of 
attachment  for  contempt,  it  is  not  necessary  to  enter   into 
the  merits  of  the  case. 

Lafham,  for  the  defendants  Utamchand  M^nikchand  and 
Tulsidas  Kisandds : — ^We  do  not  contend  that  this  court  has 
not  the  power  to  issue  writs  of  sequestration,  but  we  contend 
that  the  writ  ought  not  to  issue  in  this  case,  because  the  pro- 
visions of  Rule  389  have  not  been  complied  with.  (I.)  There 
is  no  time  specified  in  the  order  of  the  5th  of  September  1868 
within  which  the  acts  therein  commanded  are  to  be  done : 
Cherry  y.  Cherry  (/).  The  order  in  this  case  only  states  that  • 
the  acts  commanded  to  be  done  shall  be  done  '*  forthwith," 
and  we  submit  that  that  is  not  a  sufiBcient  compliance  with 
the  requirements  of  the  law.  (II.)  On  the  copy  of  the  order 
served  upon  the  defendants  there  has  not  been  indorsed  a 
memorandum  to  the  effect  that  if  they  neglected  to  perform 
the  order  within  the  time  limited,  they  would  be  liable  to  be 
arrested  and  to  have  their  estate  sequestered,  for  the  purpose 
of  compelling  them  to  obey  the  order.  Non  constat  that  if 
this  endorsement  had  been  made,  the  defendants  would  not 
have  obeyed  the  order.  Rule  389  must  be  read  in  close 
connection  with  Rule  388.  Under  this  view  the  court  has  no 
jurisdiction  to  issue  process  of  sequestration  until  due  service 
has  been  effected,  and  until  the  time  limited  in  the  order  has 
elapsed.  Whatever  may  be  the  practice  at  home — ^under  the 
roles  of  the  Supreme  Court,  attachment  and  sequestration  are 

(/)  29  L.  J.,  P.  M.  &  Ad.  141. 
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^871.       concurrent  processes   independent  of  one  another.     [Wes- 
l^bhda's     teopp,  C.  J. : — In  the  case  of  attachments  for  contempti  the 
Kallia'nda's  practice  has  grown  up  of  granting  a  rule  nisi  only  in  the 
Utamchand  first  instance,  and  hence  there  is  no  longer  any  necessity  for 
'  the  indorsement  upon  the  order.     A  rule  nid  has  been  sub- 
stituted for  it.]     No  analogous  practice  exists  as  to  the  issue 
of  writs  of  sequestration. 

Macpliersony  for  GhellabhW  Hemchand,  followed. 

Anstey,  in  reply  : — ^Rule  389  applies  to  and  must  be  read  in 
connection  with  the  subsequent,  not  the  preceding,  rule.  If 
that  is  not  so,  I  contend  that  Bule  389  only  applies  when 
an  ex'parte  order  for  sequestration  to  issue  is  asked  for,  not 
to  applications  upon  notice.  Its  provisions  too  are  merely 
directory.  Notice  of  this  application  has  been  given  to  the 
defendants. 

Westeopp,  C.  J. : — ^We  think  that  in  this  case,  it  not  being 
denied  by  the  learned  counsel  for  the  defendants  Utamchand,. 
Tulsidds,  and  GhelMbMi,  that  the  power  is  resident  in  this 
court  of  issuing  writs  of  sequestration  for  seizing  the  property 
of  persons  guilty,  as  these  defendants  are,  of  contempt  of  court, 
(Stat  24  and  25  Vict.,  c.  104,  s.  11 ;  Rule  1,  Chap.  XL,  High 
Court  Bules),  the  only  questions  for  us  to  determine  are  those 
which  the  learned  counsel  have  raised  upon  the   388th  and 
389th  rules  of  the  late  Supreme  Court,  which  regulate  the 
issuing  of  such  writs.     Rule  388  says : "  If  any  party  who  is, 
by  an  order  or  decree,  ordered  to  pay  money  or  do  any  other 
act  in  a  limited  time,  shall,  after  due  service  of  such  order^ 
refuse  or  neglect  to  obey  the  same  according  to  the  exigency 
thereof,  the  party  duly  prosecuting  such  order  shall,  at  the 
expiration  of  the  time  limited  for  the  performance  thereof,  be 
entitled  to  a  writ  of  sequestration,  and  such  other  process 
as  he  hath  hitherto  been  entitled  to,  after  a  commission  of 
rebellion  has  been  returned  non  est  inventus"    It  was   said, 
or  rather  suggested,  that  there  was  no  time  limited  in  the 
order  of  the  5th  of  September  1868,  for  the  contempt  of 
which  these  defendants  stand  committed,  for  the  performance 
of  the   directions  contained  in  that  order ;  but  we  are  of 
opinion  that  by  the  word  '^forthwith''  a  limited,  and  that 
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the  most  limited,  time  was  appointed  for  the  delivery,  to  the I^IL__ 

receiver,  of  the    diamonds  and   other  nnsold  partnership      labhda's 
property,  and  it  cannot  be  denied  that  the  period  of  nearly  ^allil^nda's 
three  years  which  has  elapsed  since  the  making  of  this  order^   Utamchand 
has  not  allowed  the  defendants   the   most  ample  time   for 
complying  with  it.     And  so  much  of  the  order  as  prohibited 
the  parties  from  collecting  or  receiving  the  assets  or  out- 
standings must  be  regarded  as  operating  from  the  moment 
it  was  made.    That  part  of  the  order,  as  well  as  the  previous 
part  relating  to  delivery  of  the  diamonds,  &c.  to  the  receiver, 
these  three  defendants  have  disobeyed.     The  language  of  the 
order  on  this  point  is  as  follows  : — 

**  And  it  is  further  ordered  that  all  parties  defendants  in  these  suits  do 
forthwith  make  over  to  the  said  receiver  all  the  diamonds  and  unsold 
aitides  forming  part  of  the  property  the  subject-matter  of  these  suits,  and 
in  the  plaints  thereof  respectively  mentioned,  which  is  or  may  be  in  their 
custody,  power,  or  control,  together  with  all  accounts,  books,  papers,  and 
documents  relating  thereto.  And  it  is  further  ordered  that  the  said  receiver 
do  get  in  and  receive  all  outstandings  due  to  the  said  partnerships  respect- 
irely,  or  forming  part  of  the  subject-matter  of  these  suits  or  of  either  of 
them.  And  it  is  further  ordered  that  all  the  said  parties,  and  all  persons 
whatsoever,  save  and  except  the  said  receiver  or  those  acting  under  him  or 
by  his  order,  be,  and  they  are  hereby,  prohibited  from  collecting  or  receiv- 
ing any  of  the  assets  or  outstandings  of  the  said  partnerships  or  either  of 
them,  and  from  in  any  way  intermeddling  with  the  collection  thereof." 

The  objection  as  to  the  limitation  of  time  is  thus  disposed 
of  on  reference  to  the  order. 

The  389th  rule  is  that  upon  which  the  defendants'  second 
objection  is  founded.    That  rule  is  as  follows  : — 

"  Every  order  or  decree  requiring  any  party  to  do  an  act  thereby  order- 
ed shall  state  the  time  after  service  of  the  decree  or  order  within  which 
the  act  is  to  be  done ;  and  upon  the  copy  of  the  order  which  shall  be 
served  upon  the  party  required  to  obey  the  same,  there  shall  be  indorsed 
a  memonmdum  in  the  words  or  to  the  effect  following,  viz. :  '  If  you^ 
the  witbio-named  A.  B.,  neglect  to  perform  this  order  by  the  time  therein 
limited,  you  will  be  liable  to  be  arrested  by  the  Sheriff,  and  also  be  liable  to 
have  yo«r  estate  sequestered^  for  the  purpose  of  compelling  you  to  obey 
the  same  order.'  '* 

That  latter  provision  has  not  been  complied  with  here,  but 
assuming  that  this  rule  applies  to  the  rule  preceding,  and  not 
merely  to  the  rule  following  it,  we  think  that  the  object  of 
requiring  such  a  memorandum  to  be  indorsed  upon  the  copy 


1 


140  BOMBAY   HIGH   COURT   EEPOKTS. 

^^'^^^        of  the  order  was  to  enable  the  party  complaining  of  a  non- 

labhda's      compliance  with  the  order  to  make  an  ex -parte  application 

Kallia'nda'b  ^  ^^Q  court  for  a  writ  of  sequestration,  and  to  give  the  per- 

Utamchand   son  upon  whom  the  order  was  serveii  notice  that  he  would 

Ma'NIKCHAND.  ,,.,,  ,  ,.  -i/.!.! 

be  liable  to  nave  his  estate  sequestered  forthwith  upon  ms 
disobedience  of  or  non-compliance  with  the  order.  In  the 
case  before  us  there  does  not  appear  to  have  been  any  such 
indorsement  upon  the  copy  of  the  order,  but  the  present  is 
not  an  ex-jpa/rte  application.  It  is  an  application  made  upon 
notice  given  by  the  plaintiflfs  five  days  before  this  motion, 
namely,  on  the  22nd,  and  repeated  on  the  24th^  of  the  pre- 
sent month.  We  think  that  the  parties  have  thus  had  notice 
that  this  writ  would  issue  if  they  did  not  obey  the  order,  and 
that  an  application  of  this  sort  was  not  what  Rule  389  re- 
ferred to.  We  hold,  therefore,  that  the  writ  of  sequestration 
in  this  case  must  go.  The  plaintiflf  is  entitled  to  his  costs 
of  this  motion,  to  be  paid  by  the  defendants  in  contempt 
who  opposed  it. 
J^yt^.^A^cc    /.7^>^''  Order  accordingly. 

^^'  Q- La'lchand  Ramdaya'l  Plaintiff. 

y(^^^^^f^'-  j^/^*^^GrUMTiBA%  widow Defendard. 

JjC/^Z-  /i^^t j^f  j^IGhella'  Pema'  and  others , Plaintiffs. 

J    ^//^^,^^  .  /  ^' -^  ^  Gumtiba'i,  widow Defendant. 

/  Administrator  of  the  Estate  of  a  deceased  Hindu — Letters,  of  Adrnms- 

tration  granted  to  Administrator  General — Relation  back — Suits  brought 
before  Grant  of  Letters  of  Administration  against  Representatives  of  a  de^ 
ceased  Hindu— Administrator  General's  Act  (XXIV.  o/1867). 

The  legal  status  of  the  administrator  of  the  estate  of  a  deceased 
Hindu,  as  compared  with  the  legal  status  of  the  administrator  of  the  estate 
of  a  deceased  person  who  in  his  lifetime  was  governed  by  English  law, 
pointed  but. 

When  ordinary  letters  of  administration  to  the  estate  of  a  deceased 
Hindti  are  granted  to  the  Administrator  General  under  Act  XXIV.  of 
1867  (but  not  under  Sec.  17  of  that  Act),  his  title  does  not  rekte  back 
to  the  death  of  the  deceased,  nor  to  the  date  of  the  Judge's  order  direct- 
ing such  letters  to  be  issued^  but  accrues  only  as  from  the  date  of  the 
grant  of  such  letters. 

Qwere — ^whether,  if  letters  are  issued  to  the  Administrator  General  under 
Sec.  17  of  that  Act,  the  case  would  be  othcnvise,  or  his  powers  greater. 

Where  a  Hindu  died  leaving  a  widow  and  no  male  issue,  and  two  of  the 
creditors  of  the  deceased  brought  suits  against  such  widow  as  the  legal 
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repretentatiTe  of  the  deceased,  and  attached  hefore  judgment  certain 
property  of  the  deceased  and  afterwards  obtained  judgments  against  the 
widow,  an  application  on  behalf  of  the  Administrator  General,  who  at  the 
widow's  request,  but  after  the  judgments  were  obtained,  took  out  letters 
of  administration  to  the  estate  of  the  deceased,  to  have  such  attachments 
i%moved,  was  refused,  though  the  Judge's  order,  directing  that  the  letters 
should  be  issued  to  the  Administrator  General,  was  prior  in  time  to  the 
passing  of  the  judgments ;  and  the  judgment-creditors  were  held  entitled 
to  be  paid  ont  of  the  property  attached,  so  far  as  the  same  proved  sufficient 
for  that  purpose. 

npHE  question  involved  in  these  cases^  and  the  facts  and 

arguments^  suflScientlj  appear  from   the  judgment  of 

the  court. 

Dunbar  for  the  Administrator  General. 

Marriott  for  the  plaintiffs. 

Cur.  adv.  vult. 

Westbopp,  C.  J. : — ^This  was  an  application  on  behalf  of 
the  Administrator  General  (originally  by  summons,  but  after- 
wards, on  account  of  the  nicety  of  the  legal  points  involved 
in  it,  adjourned  into  and  argued  in  court)  to  remove  attach- 
ments before  judgment  laid  upon  moveable  property,  part 
of  the  estate  of,  the  late  Govind  Girdhar,  on  the  19th  of 
December,  who  had  died  intestate  and  without  leaving 
issue. 

Five  days  after  the  laying  on  of  the  attachments,  Gumtib^i, 
the  defendant  in  both  suits,  being  the  widow  and  sole  per- 
sonal representative  of  Govind  Girdhar,  and  sued  as  such  in 
these  actions,  caused  her  solicitor  to  write  a  letter  to  the 
Administrator  General  stating  that  her  husband  had  died 
without  issue  and  in  insolvent  circumstances,  leaving  certain 
moveable  property  and  effects  and  outstandings  in  Bombay ; 
that  she  was  not  desirous  to  administer  his  estate ;  that  she 
requested  the  Administrator  General  to  take  charge  of  the 
assets^  and  to  obtain  letters  of  administration  thereof,  and 
to  divide  the  assets  amongst  the  creditors  at  large  of  her 
deceased  hnaband.  The  letter  also  mentioned  that  his  M^r- 
vddi  creditors  had  obtained  attachments ;  that  she  had  not 
sufficient  interest  to  oppose  tbem,  but  was  willing  io  assist 
the  Administrator  General  in  doing  so. 

AcofxtHngly,  on  the  6th  of  January,  the  Administrator 
General  petitioned  this  court  for  letters  of  administration  of 

TIU,— 19  o  c 
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Ghslla' 
Pema' 

etaZ. 

V, 

Guxtiba'i. 


187l»      the  estate  of  Govind  Girdhar.     On  the  9th  of  Jannary  the 

Bahdaya'l  fli^^ting  Judge  made  his  order  on  that  petition,  directing 

^     ^'  ,      that  Bach  letters  should  issue  to  the  Administrator  General. 
GuirriBA'i. 

On  the  11th  of  January  the  plaintjfif  in  the  first  suit  ob- 
tained in  court  a  decree  for  Bs.  2,929-9-2,  and  on  the  same 
day  the  plaintiffs  in  the  second  suit  obtained  a  decree  for 
Rs.  1,768-14-0. 

On  the  27th  of  January  letters  of  administration  were 
issued  to  the  Administrator  General,  pursuant  to  the  Judge's 
order  of  the  9th  of  January. 

On  the  1st  of  February  the  Administrator  General  ob- 
tained a  summons  in  each  of  these  suits  from  the  sitting 
Judge,  calling  upon  the  plaintiffs  in  both  suits  to  show  cause 
why  the  attachments  granted  before  judgment  should  not  be 
removed.  The  summonses  also  contained  interim  orders  for 
the  stay  of  proceedings  in  both  suits. 

The  decree  made  in  the  first  suit,  on  the  11th  of  January, 
was  drawn  up  and  sealed  upon  the  5th  of  February,  and  that 
made  on  the  11th  of  January  in  the  second  suit  was  drawn 
up  and  sealed  on  the  8th  of  February. 

It  was  contended  for  the  Administrator  General  that  he 
was  entitled  to  demand  the  removal  of  the  attachment :  1^/, 
because  the  letters  of  administration  issued  to  him  on  the 
27th  of  January  related  back  to  the  time  of  the  death  of  the 
original  debtor,  Govind  Girdhar,  and  that  judgments  in  suits 
against  his  widow  could  not  bind  the  estate  as  against  the 
Administrator  General,  in  whom  it  must  be  considered  as 
vested  from  the  time  of  the  death  of  Govind  Girdhar;  2ndly, 
that  even  if  the  letters  did  not  so  relate  back,  yet,  the  order 
for  granting  them  having  been  made  on  the  9th  of  January, 
i.e,,  two  days  before  these  judgments  were  obtained,  the 
estate  of  Govind  Girdhar  must  be  regarded  as  having  been 
divested  from  Gumtibdi,  and  vested  in  the  Administrator 
General,  before  the  judgments  were  recovered ;  and  that  she, 
therefore,  did  not  then  represent  the  estate,  and  that  the 
attadiments  before  judgment  most  fall  on  the  accrner  of  a 
jus  iertiij  such  as  that  of  the  Administrator  General.    In 
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support  of  this  argumont  there  were  cited  Java  Rdmji  v.        IS'^I- 

Jadavji  Nathd  {a),  and  the  ruling  secondly  mentioned  in  the   b.v'muaya'l 
head-note   of  Gamble   v.   BhoJwjlr   {h),   and   two  Calcutta    Qyj^'jgA'i 

cases — Rampersad  v.  GalachiDul  Das  (c),  and  Indra  Chandra        

Dogar  v.  Taracliund  Dogar  {d) — which,  going  beyond  thg  PemV 
abovementioned  Bombay  cases,  ruled  that  though  the  title  ^^' 
of  the  Official  Assignee  may  not  accrue  until  after  judgment  Gumtiba'i. 
and  the  issuing  of  an  attachment  upon  it,  yet  if  his  title 
accrue  before  sale  the  execution-debtor  is  thereby  ousted. 
Counsel  for  the  Official  Assignee  in  OamhU  v.  Bholagir  did 
not  venture  to  put  his  case  so  high,  but  admitted  that  if 
seizure  had  taken  place  under  the  warrant  of  attachment  on 
the  five  decrees  which  were  made  before  the  vesting  order 
transferring  the  estate  of  the  defendants  to  the  Official  As- 
signee, the  execution-creditor  should  bo  preferred,  and  as 
to  these  five  decrees  simply  contended  that  there  had  not 
been  any  sufficient  seizure,  a  point  which  was  decided  against 
the  Official  Assignee.  The  four  other  decrees  were  not  ob- 
tained until  after  the  vesting  order,  and  the  attachments 
before  judgment  in  these  four  cases  were  held  to  be  unsus- 
tainable against  the  Official  Assignee.  Beyond  this  latter 
ruling  this  court  has  never  gone  in  favour  of  the  claim  of 
the  Official  Assignee,  and  the  two  Calcutta  cases  already 
mentioned  have  been  much  questioned  here.  I  have  always 
thought  that  the  difierenoo  between  the  rule  in  Insolvency 
from  that  in  Bankruptcy  was  overlooked  in  those  cases. 
Woodland  v.  Fuller  (e)  and  Hutton  v.  Cooper  (f)  exemplify 
that  difierence.  It  has  been  clearly  recognised  by  a  recent 
Full  Bench  decision  in  Calcntto,-^ Anand  Chandra  Pal  v. 
PandUlal  Sai^ma  (g) — which  must  be  regarded  as  completely 
overruling  the  two  other  cases  there  decided.  I  fully  concur 
in  that  recent  decision,  but  I  think  that  in  the  present  case 
too  much  stress  has,  in  the  course  of  tho  argument,  been 

(fl)  I  Bom.  H.  C.  Rep.  224 ;  S.  C.  2  Bom.  H.  C.  Rep.  142,  nom.  Sava 
^omfi  V.  Jadavji  N6thd. 

W  2  Bom.  H.  C.  Rep.  146  et  seq.  (c)  1  Iml.  Jur.,  N.  S.,  325,  373. 

{d]     2  Beng.  Law  Rep.,  A.  C.  J.  61. 
(«)     11  Ad.  &E.  859. 
^f)    6  £xch.  159 ;  and  see  the   remarks  in  3  Bom.  H.  C.   Rep.,  26 
0*  C.  J.,  and  the  cases  there  mentioned. 
is)  5  Beng.  Law  Rep.  691  ;  S.  C.  14  Calc.  W.  Rep.,  F.  B.  R.  33. 
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___Ji?Z^- laid  upon  the  supposed  analogy  between  the  oflSce  of  Admi- 

Ra'mdaya'l  nistrator  (jreneral  and  that  of  Official  Assignee.     I  think  that 
Gumtiba'i.   ^^  decision  in  this  case  must  rest  upon  other  grounds,  and 

upon  authorities  which  have  not  been  cited. 

Ghella 

Pema' 
ei  al.  i^  ig   difficult  to   maintain  that  the    Administrator  Gen- 

Oumtiba'i.    eral   occupies,   with   respect   to  a  creditor  seeking  to  en- 

//  ^   A^     //  ^  7  force  a  decree  against  tho  estate  of  the  deceased,  even  so 

J%.A'^        •  y*-  r'y/    favourable  a  position  as  that  of  the  Official  Assignee,  when 

the  vesting  order  precedes  a  seizure  under  a  decree  made  at 
the  suit  of  a  creditor  of  the  insolvent. 

It  may  be  true  that  the  Administrator  General  is  a  trustee 
of  tho  estate  of  the  deceased  for  his  creditors,  and,  after 
payment  of  their  claims,  for  the  next  of  kin,  in  the  same 
manner  as  the  Official  Assignee  is  a  trustee  for  the  creditors 
of  an  insolvent,  and  of  the  surplus,  if  any,  for  tho  insolvent 
himself.     It  must  bo  borne  in  mind  that  the  deceased  was  a 
Hindu,  and  that  on  his  death  there  was  not  anv  need  of 
letters  of  administration  for  the  ascertainment  of  the  person 
in  whom  his  property  should  be  vested  (A).     It  vested  im- 
mediately upon  his  death  in  his  ^vidow,  Gumtibii,  as  iis 
heir,  he  having  died  both  childless  and  separate.     It  seems 
at  one   time  to  have  been  doubted  whether  the  operation  of 
Stat.  21  Geo.  III.,  c.  70,  s.   17,  reserving  to  Hindils  and 
Muhammadans  their  laws  of  succession,  was  not  to  prevent 
the  court  from  granting  probate  of  wills  or  letters  of  admi- 
nistration with  regard  to  the  estates  of  Hindus  and  Muham- 
madans :  1  Morley's  Dig.,  pi.    53,  p.  245 ;   pi.  66,  p.  246. 
But  afterwards  the  court  held  that,  with  tho  consent  of 
all  the  next  of  kin  of  the  deceased,  such  a  grant  might  be 
made:  In  the  goods  of  Beebee   Muttra  (i).     In  the  goods  of 
Shaik  Nathoo   (j),  Peel,  C.  J.,  in  1844,  said  :  '^n  granting 
administrations  to  Native  estates  the  interference  of  the  court 
originally  proceeded  upon  the  supposition  of  the  consent  of 
the  parties  interested.     The  practice  thus  adopted  by  this 

(A)    2  Stra.  Notes  of  Ca.  153. 
(i)    1  Morton  R.  75 ;    1  Morley's  Dig.,  p.  245,  pi.  60 ;  and  p.  3W, 
pi.  195  etaeq,,  and  note. 

0')  Fulton  R.  485,  486. 
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court  has  been  lately 'recognised  by  the  local  Legislature,*  ,  .  ^^Ti'._ 

but  ib  is  discretionary  with  tbo  court  to  grant  such  admi-    j^^  mdaya'l 

nistration.     Here  one  party,  admitted  to  be  equally  entitled    ^     *'• 

5  .  .  Gumtiba'i. 

at  aU  events,  dissents  immediately  upon  notice.     There  is  no        

Ghelt  a' 

difference  between  the  case  of  Mahomedans  and  Hindus."       Pemv 

And  In  the  goods  of  Moojishee  Hossein  AU   (/:),  in  1843,  ho        ^*'^^' 

said :     "  The  power    of  this  Court  to    grant   probates  and     Gumtiba'i. 

administrations  ii>  Native  estates,  whero  there  is  property 

within  the  local  jurisdiction,  has  been  lately  recognised  by  *. ^A^i  ^^^h  .  •  ,i    v/1^ 

the  Legislature.     The  Court  has  got  the  power  to  select  the  ^ 

administrator,    and    upon    that   ground   we    might   uphold 

this  administration.     In  Hindd  and  Malioraedan  cases  any 

party  may  be    appointed   by   consent   of  the  next  of  kin. 

The  Registrar    (predecessor  of  the  Administrator  General) 

would  usually  be  preferred,  but  need  not  necessarily  apply 

ia  his  oflScial  capacity.*' 

And  In  the  goods  of  Swnhoochund&r  Mitter  (7),  which  was 
an  application  for  the  grant  of  letters  of  administration  to 
<>ne  of  two  sons  of  the  deceased  (a  Hindu),  the  other  declining 
to  join  in  the  administration,  and  alleging  the  existence  of  a 
will,  Peel,  C. J.,  said :  "  The  grant  of  administration  would 
not  conclude  the  question  of  the  will.  A  Hindu  is  not 
bound  to  apply  for  probate."  And  again  :  ^^  This  Court  has 
no  jurisdiction  over  the  brother  on  the  Ecclesiastical  side, 
except  upon  his  own  consent,  and  administration  being  grant- 
ed to  this  applicant  would  not  prevent  the  other  setting 
up  the  will.  We  have  several  times  been  applied  to  for  ad- 
niinistration  of  Hindu  and  Mahomedan  estates  on  consent/  of 
*tjim  of  the  next  of  kin,  but  have  always  refused  it,  as  it 
would  be  establishing  indirectly  a  compulsory  jurisdiction  over 
Hindus  and  Mahomedans.  It  can  only  be  done  on  the  consent 
of  all,  and  then  the  jurisdiction  is  founded  on  their  consent. 
Bat  if  done  with  the  consent  of  some  only,  it  would  be 
<^n  interference  with  the  law  of  inheritance,  by  breaking  tlie 
<iescent  and  making  one  representative,  whereas  the  Hindu  Law 
says  all  are  representatives.     Such  an  interference  would  be 

♦ActXX.  of  1841. 
(k)  Fulton  R.  339.  341.  10  1  Taylor  &  Bell  39, 40. 
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1871- a  violation  of  the  statute  (21   Geo.  III.,  c.  70,  s.  17)  wliicfc 


GUMTIBA.'!. 


Bamdaya'l    says  that  Hindus  and  Mahomedans  are  to  have  their  own 

^    ^'    ,     law  of  inheritance  and  succession/'    Those  remarks,  made 

in  1849  by  Sir  L.  Peel,  C.J.,  were  concurred  in  by  Buller 

Ghella'  ^   ,    .,        tt 

Pema'        and  Colvile,  J  J. 

V,  Another  important  and  mterestmg  case  on  the  same  sab- 

ject  came  in  1850  before  Sir  L.  Peel,  C.X,  and  Colvile,  J. 
^  I  p      N.  '  hf''*)  — Mohar  Raiiee  Essadah  Bai   Sahib  Peishwa  v.  Hie  End 

r  "  /  India  Comimny  (m),  at  tho  Equity  side  of  the  StrpTemo 
Court.  The  plaintiff  was  the  adoptive  mother  of  Chimnd 
A'ppd  the  elder,  known  to  readers  of  Grant  DuflTs  History 
of  the  Mahrattas  as  Chimndji,  adopted  son  of  Madhav  Eiv, 
Peshwd  of  Puna.  Chimndji,  having  rightfully  succeeded 
Mkdhav  Rdv  Peshwd  on  his  death,  was  deposed  by  Baji  Rdv, 
and  several  years  afterwards  (in  1832)  died  at  Bendres  in- 
testate, leaving  a  widow,  Kdveri  Bdi,  and  a  daughter,  Dwdrka 
Bai,  then  both  in  their  minority.  The  plaintiflF,  therefore,  then 
applied  for  letters  of  administration  of  the  estate  of  Cbimn^'i. 
He  had  left  effects  of  the  value  of  more  than  eight  Idkhs  of 
rupees  at  Bendres,  and  also  property  at  Pund  and  Bombay, 
of  which  the  defendants,  the  Bast  India  Company,  took  pos- 
session at  his  death.  Some  delay  occurred  in  the  granting 
of  letters  of  administration  to  the  plaintiff,  in  consequence 
of  her  proposed  sureties  being  objected  to. 

In  1834  the  defendants,  assuming  to  act  as  guardians  of 
Chimndji's  infant  widow,  Kdveri  Bai,  filed  a  caveat  to  the 
plaintiff's  application  for  letters  of  administration.  The  ca- 
veat was,  in  the  same  year,  dismissed.  It  was  alleged  in  tho 
bill  in  Equity  that  other  obstacles  were  thrown  in  the  plain- 
tiff's way  in  obtaining  letters,  and  that  she  did  not  eventually 
obtain  them  until  February  1848.  Kdveri  Bai,  the  widow,  had 
died  in  1837;  Dwdrkd  Bdi,  the  daughter,  had  died  in  1842, 
but  had  left  a  son,  Chimna  A'ppa  the  younger,  who  was  alive 
1  at  the  time  of  the  hearing  of  the  Equity  cause,  but  out  of  tho 
jurisdiction.  The  will  treated  the  defendants  as  executors 
de  leur  fort,  and  prayed  an  account  of  Chimndji's  property 
come  to  their  hands.     The  answer  treated  Chimndji  as  an 

(w)   1  Taylor  &  Bell,  290. 


ORIGINAL  CIVIL  JUBISDICTIOK.  147 

alien  prisoner  of  war,  who  was  allowed  to  reside  at  Ben&res       ^871. 

as  a  state  prisoner  under  the  surveillance  of  the  Agent  of  the    bamdaya'l 

Governor  General^  and  alleged  {inter  alia)  that,  at  the  desire     ^    *•    , 

of  the  family  and  confidential  servants  of  Chimniji,  upon        

his  death  the  said  Agent  intermeddled  with  his  property,       Pema' 

and  admitted  that  the  defendants  did  assume  to  act  as       ^^  ^'' 

guardians  of  Kiveri  B6i,  she  being  an  infant,  though  a     Gumtiba'i. 

widow.    They  also  stated  that  in  1834,  the  Agent,  by  order 

of  the  Governor  General  in  Council,  made  over  the  whole  ^L/Z^^/C^^   ^^is  i>> 

the  property  belonging  to  Chimndji  to  Mahddev  Pant,  the  ^         / 

uncle  of  Eiveri  Bdi,  as  her  guardian,  and  with  her  privity 

and  consent.     The  defendants  relied  upon  the  l&ches  of  the 

plaintiff,  and  on  the  statute  of  limitation,  and  denied  their 

liability  to  the  suit,  inasmuch  as  the  acts  of  the  Governor 

General  and  his  Agent  were  of  a  political  nature,  done  at 

Bendres  under  the  authority  and  with  the  sanction  of  the 

Governor  General  and  Vice-President  of  Bengal,  and  sub- 
mitted to  the  court  whether  they  could  be  regarded  as  trustees 

tor  the  represemtatives  of  Chimnaji  or  executors  de  leur  tort 

They  also  said  that  Chimn&ji^s  property  wholly  consisted  of 

savings  of  a  monthly  gratuitous  pension  of  Bs.  25,000  al- 
lowed to  him  by  the  defendants.    For  the  plaintiff  it  was 

denied  that  Chinin&ji  could  be  regarded  as  an  alien  enemy, 

or  prisoner  of  War,  and  it  was  argued  that  he  was  a  prisoner 

of  state  only,  and,  as  such,  could  acquire  property.     The 

coort  was  of  opinion  that  if  Chimndji  could  be  regarded  for 

some  time  previous  to  his  death  as  an  alien  at  all  (which  it 

doubted),  he  was  not  an  alien  enemy,  but  an  alien  ami,  and 

aa  such  could  acquire,  maintain,   and  transmit  property, 

and  that  the  defendants  were  liable  to  the  jurisdiction  of  the 

court  in  respect  of  it ;  but  Sir  L.  Peel,  C.J.,  added  :  "As 

accountable  parties  for  acts  antecedent  to  the  grant  of 

letters  to  her  (the  plaintiff),  they  are  accountable,  not  to  her, 
I      but  to  tbe  legal  representative  of  the  estate :  nor  does  the 

DUBorilgr  of  the  present  heir  (Chimn^  A^ppa  the  younger) 
I  alter  iiie  case ;  he  is  nominally  a  party  to  the  suit,  but  not 
!  BubJQot  to  the  jurisdiction,  and  he  would  not  be  bound 
L     by  ai^  aooount  taken  in  this  suit  (n) ;  and,  therefore,  we 

I  (k)     Carmithaely.  Carmiehael,  2  ThAOl. 
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^8^^-       think  that  the  complainant  cannot  call  for  the  account  she 

Ramdaya'l   asks,  which  is  the  general  one,  in  her  character  of  adminis- 
Q    '*'•    ,      tratrix,  and  that  she  has  laid  no  good  title  to  any  other,'*  and 

^     the  bill  was  dismissed  accordingly.    In  speaking  there  of  tie 

Pema'       legal  position  of  the  plaintiff  as  administratrix.    Peel,  C.J., 

*  ^ '        said  :  "  The  grant  of  letters  of  administration,  on  applica- 

Gumtiba'i.    tion  of  a  sole  heir  of  a  Hindu,  could  be  supported  originally 

')  /  j^      ''  /  ^^^y  *®  ^  submission  voluntarily  to  a  jurisdiction  to  whick 

/.    XtS  Ai^>-.^  ^^^Lhe  could  not  be  cited,  with  the  consequence    of  having 

Jf  K   t-iL.^     I  i        administration  granted  to  another  if  he  declined,  as  in  the 

^  '^  I  case  where  Tetters   of  administration  are  indispensable  to 

perfect  the  representation.  It  is  in  such  a  case  a  renun- 
ciation of  his  own  law,  the  voluntary  adoption  of  another. 
If  the  application  were  made  by  one  of  several  joint  heirs  with 
the  assent  of  all,  they  would  be  concluded,  by  their  concur- 
rence in  the  grant,  from  derogating  from  its  legal  effect  by 
asserting,  against  one  claiming  under  it,  their  original  repre- 
sentative character ;  but  it  can  have  no  effect,  irrespective  of 
the  provisions  of  the  late  Act  of  tlie  Indian  Legislature,* 
which  is  limited  to  the  payment  of  debts,  and  of  which  the  pro- 
tectionofthe  debtor  is  the  object,  against  Hindu  representatives, 
disseritient  or  non-assentient  (and  an  infant  can  give  no  con- 
sent in  the  matter)  :  therefore  the  letters  in  this  particular 
case  do  not  divest  the  legal  estate,  and  do  not  give  a  title  to 
demand  from  the  defendants,  who  object  to  account  to  her, 
the  account  which  a  perfect  title  of  administration  under  the 
English  law  would  give.  It  does  not  follow  from  this  view 
that  such  letters  are  inoperative  wholly  :  for,  independently 
of  their  effect  in  the  payment  of  debts  under  the  present  Act, 
they  may,  when  the  administrator  has  an  interest,  give  a 
limited  title  to  that  extent  to  one  who  is  willing  to  take 
under  the  letters.'  I  have  always,  in  granting  letters  of  ad- 
ministration, regulated  myself  by  this  doctrine,  though  I  will 
not  undertake  to  say  that  in  some  cases  the  objection  may  not 
have  escaped  me.  I  have  required  the  assent  of  parties  in 
cequalijure  with  the  applicant,  and  have  in  several  instances 
refused   it  where  no  such  assent  appeared,  and   the  late 

*  Act  XX.  of  1841. 
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ilr.  Justice  Sefcon  acted  likewise  on  one  occasion  (which  I        1871. 
well  recollect)  on  the  same  principle.'*  bI^j^ata^l 


V. 

Gumtiba'i. 


Sir  J.  Colvile,  J.,  said  :  "  The  plaintiff  claims  to  be  repre- 
sentative of  the  deceased  by  virtue  of  letters  of  administra-      Ghella' 

Pkma' 
lion  obtained  in  this  court  so  late  as  1848.    She  is  not  the       etal 

representative  according  to  the  rules  of  Hindu  succession,    oumtiba'i. 
and  beyond  a  claim  for  maintenance  has  no  interest  in  his 
estate-     His  heiress-at-law  was  his  widow,  and  on  her  decease      *)///f'7^     /    j^ 
the  succession  passed  to  his  daughter,  and  his  present  heft*  ^      ^^^/\  trWy' 
is  the  son  of  that  daughter.     An  administrator  of  a  Hindus y^        ^  y 

estate  cannot,  I  think,  be  assumed  to  have  powers  and  rights  ^  y^C>*^  ^4  ^.a 

co-extensive  with  those  of  an  administrator  of  an  European's  / 

estate.  The  latter  (when  these  entitled  to  him  in  preference, 
being  duly  cited,  omit  to  take  out  administration)  obtains 
letters  of  administration,  by  virtue  of  which  he  becomes  to 
all  intents  and  purposes,  and  exclusively,  the  legal  personal 
representative  of  the  intestate ;  and  inasmuch  as  up  to  the 
date  of  the  grant  there  has  been  no  such  legal  representative, 
lis  interest  does  not  vest  merely  at  and  from  the  time  of  the 
grant,  but  is  for  most  purposes  carried  back  by  relation  to  the 
time  of  the  intestate's  death.  Letters  of  administration  were 
not,  until  the  passing  of  Act  XX.  of  1841,  essential  to  the  title 
of  the  representative  of  a  Hindu  intestate,  for  any  purpose. 
That  Act  seems  to  me  rather  to  be  designed  in  aid  and  for 
the  security  of  debtors,  than  to  make  any  alterations  in  the 
nature  of  succession  and  representation  among  Hindus.  It 
says  that,  except  in  cases  where  the  opposition  is  obviously 
friyolons,  no  debtor  to  the  estate  shall  be  compelled  to  pay 
to  a  person  not  clothed  with  letters  of  administration  or  a 
certificate  obtained  under  tbat  Act,  and  that  a  debtor  shall  in 
all  cases  be  safe  in  paying  to  a  person  acting  under  letters  of 
administration  or  a  certificate  duly  obtained;  but  it  does  not 
cast  npon  the  next  of  kin  of  a  Hindu  intestate  the  obligation 
of  perfecting  his  title  to  representation  by  letters  of  adminis- 
tration or  a  certificate,  so  as  to  enable  (upon  his  failure  to  do 
w)  any  other  person  to  acquire  that  exclusive  character.  It 
does  not  say  that,  untU  administration  or  a  certificate  is  taken 
oat,  the  estate  of  the  intestate  shall  be  treated  as  unrepre- 
VIII.-.20  o  c 
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1^1'  sented^  and  thus  afford  a  ground  for  the  application  of  the 

Ba'mdaya'l  doctrine  of  relation  derivable  from  the  English  law  of  suc- 

o    ^*    I  cession.     These  distinctions,  as  to  their  nature  and  effect, 

QUMTIBA  I.  ' 

between  letters  of  administration  to  Hindu  estates,  and  those 

Fema'  granted  in  the  ordinary  course  to  the  estates  of  Europeans, 

**  seem  to  me  to  bear  materially  both  upon  the  title  of  the 


V. 


Oumtiba'i.    plaintiff,  and  the  nature  of  the  liability  with  which  the  bill 

seeks  to  affect  the  defendants.     They  affect  the  plaintiff's 

S\  0%Viw^^  vL^LdH^Iq^  because  they  show  that  she  cannot  be  regarded  as  ex- 

/  ilusively  the  legal  personal  representative  of  the  deceased, 

and  can  still  less  be  regarded  as  having  been  so  ever  since 
the  death  of  the  intestate.  They  affect  the  question  whether 
the  defendants  can  be  treated  as  executors  die  leur  tortj 
because  the  law  only  affects  with  that  peculiar  liability  those 
who  intermeddle  with  the  assets  of  a  deceased  in  the  absence 
of  any  personal  representative  of  right,  and  in  this  case  there 
has  b.een  no  such  absence.  The  deceased  has  been,  in  con- 
templation of  law,  fully  represented  from  the   time  of  his 

« 

death.    His  creditors,  the  day  after  his  death,  might  have 
sued  his  widow  as  his  legal  representative." 

I  have  made  these  long  extracts  from  the  judgments  of 
Peel,  C.  J.,  and  Colvile,  J.,  iii  that  case,  because  they  seem 
to  nle  to  describe,  with  perspicuity  which  it  would  be  diffi- 
cult to  equal,  the  legal  status  of  the  administrator  of  a 
Hindu  # 

In  tJie  goods  of  Budderoonissa  (o).  Peel,  C.  J.,  in  1851 
(in  refusing  letters  of  administration  to  the  creditor  of  a 
female  convert  to  the  Muhammadan  faith  who  had  died 
without  leaving  any  next  of  kin,  and  to  whose  property  the 
Crown,  therefore,  was  entitled  as  uUimus  hceres)  said :  "  The 
foundation  of  the  jurisdiction  to  administer  the  estates  of 
Natives  is  consent ;  this  has  been  the  settled  doptrine  of  this 
court  since  the  decision  in  Beebee  Muttra^s  Case,  It  is  true 
that  the  reason  for  that  rule  applies  only  where  there  arc 
Native  representatives,  whose  title  such  administration  would 
vary  and  displace.    The  statute  (21  Geo.  III.,  c.  70,  s.  17) 

(o)    2  Taylor  &  Bell,  160. 
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is  imperative  that  the  saooession  ab  iniestato  to  natives  (Mu- 1871. 

hanunadaDS  and  Hindds)  mast  be  regalaited  by  their  own  law.   Bamdayal 
Here,  however,  there  is  no  title  or  estate  of  a  Native  to  dis-    ^i    ^*    . 

liUllTIBAI. 

place,  but  then  the  consent  of  the  Crown  is  necessary  by  the        

GheIjT  a' 

practice  of  the  English  Courts  of  Probate^  and  that  has  not      Pkha' 
been  obtained"  '  *'  »'• 

V. 

The  power  even  of  an  execntor  under  the  will  of  a  Hindu       "**^'*^  '• 
is  limited :  Srimati  Dossee  v.  Tarachurn  Chowdry  (p) ;  Sharo 
Bibi  V.  Baldeo  Das  (q)  ;  Srimati  Jaylcali  Debi  v.  Shibnath    J^^fi      jt,- 
Chatterjee  (r);  Nilkant  Ohatterjee  v.  Peari  Mohan  Das  (s).       ^^^'^*^\<. 

Of  Act  XX.  of  1841  (the  legal  eflfect  of  which  is  stated 
with  so  much  lucidity  by  Peel,  C.  J.,  and  Colvile,  J.,  in  the 
passages  above  extracted  from  their  judgments),  Seg,  14 
enacted :  ''  That  all  probates  and  letters  of  administration 
granted  by  any  of  Her  Majesty^s  Courts  in  cases  in  which 
anj  assets  belonging  to  deceased  persons  were,  at  the  time 
of  their  deaths,  within  the  local  jurisdiction  of  the  court 
granting  the  probate  or  letters  of  administration,  shall  have 
the  effect  of  probate  and  letters  of  administration  granted  in 
respect  of  the  property  of  British  subjects,  bxitfor  (he  purpose 
y  the  recovery  of  debts  only,  and  the  security  of  d<ibtors  pay- 
in,j  the  same  ;  except  so  far  as  is  in  this  Act  provided." 

That  Act  was  repealed  by  Act  XXVII.  of  1860,  which^ 
howoyer,  re-enacted  the  most  important  provisions  of  the 
repealed  Act.  Sec  18  of  Act  XXVII.  of  1860  is  nearly  ver^ 
haiim  the  same  as  Sec  14  of  Act  XX.  of  1841.  Neither  of 
these  Acts  applied  to  British  subjects. 

Stat.  9  Geo.  IV.,  c.  33  (Ferguson's  Act),  which  empowered 
executors  and  administrators  to  sell  real  estate  for  the  pay- 
ment of  debts  of  the  deceased  owner,  did  not  apply  to 
Hindus.  That  statute,  having  been  rendered  unnecessary  by 
the  Indian  Succession  Act,  1865,  was  repealed  by  the  general 
repealing  Act,  XIV.  of  1 870. 

The  33rd  section  of  the  present  Act,  regulating  the  office 
of  Adminiatrator  General  (XXIV.  of  1867),  has  been  relied 

p)    Bourke  Calc.  Rep..  Pt.  II.,  38.        (q)    1  Beng.  L.  Rep.,  24  0.  J. 
(r)    2  Beng.  L.  Rep  ,  1,  4,  0.  J.  («)    3  Beng.  L.  Rep.,  7  0.  J. 
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1871.  on  in  favour  of  Hs  present  application.     Its  efifect  has  been 

Ba'mdaya'l  likened  by  bis  CoumI  to  Sec.  49  of  the  Indian  Insolvent 

GuMWBA'i  ^®b*^rs'  ^c*  (Stat.  11  &  12  Vict.,  c.  21).     That  section  (33 

*  of  Act  XXIV.  of  1867)  is  as  follows  :— 

Ghblla'  ^ 

Pbma' 

et  ciL  "  I^  *^y  suit  shall  be  brought  by  a  creditor  against  any  Adminis- 

V,  trator  General  in  his  representative  character,  the  plaintiff  shall  be  liable 

GuMnBA^i.  to  pay  the  costs  of  the  suit,  and  shall  not  be  entitled  to  have  the  decree 
(if  any)  in  such  suit  enforced,  unless  upon  proof,  by  affidavit  or  otherwise, 
that,  not  less  than  one  calendar  month  previous  to  the  institution  of 
the  suit,  he  had  applied  in  writing  to  the  Administrator  General,  stating 
the  amount  and  other  particulars  of  the  claim,  ami  supporting  the 
same  by  such  evidence  as,  under  the  circumstances  of  the  case,  the  Ad- 
ministrator General  was  reasonably  entitled  to  require,  and  that  the 
Administrator  General  had  refused  or  neglected  to  register  the  daim 
according  to  the  practice  of  his  office.  If,  in  any  such  suit,  judgment  ii 
pronounced  in  favour  of  the  plaintiff,  he  shall,  nevertheless,  be  only  en- 
titled to  payment  out  of  the  assets  of  the  deceased  pari  passu  with  the 
other  creditors." 

That  section  is,  however,  for  the  following  reasons,  wholly 
inapplicable  to  the  present  case : — 

Istly — These  actions  were  not  brought  against  the  Ad- 
ministrator General. 

^ndly — He  did  not  represent  the  deceased  Govind  Gir- 
dhar,  or  his  estate,  when  these  actions  were  commenced; 
and,  therefore,  the  application  in  writing,  required  by  that 
section  to  be  made  to  the  Administrator  General  one  calendar 
month  previous  to  the  institution  of  any  suit,  could  not*  pro- 
perly have  been  given  to  him,  and  would  have  been  futile  if 
it  were  given. 

It  is  unnecessary  for  me  in  this  case  to  consider  whether  the 
17th  section  of  the  same  Act  (XXIV.  of  1867)  confers  on 
the  Administrator  Greneral,  when  letters  are  granted  to  him 
under  that  section,  any  greater  authority  or  estate  than  an 
ordinary  administrator  of  the  estate  of  a  Hindu  would  have. 
That  section  relates  to  cases  in  which  the  court  has  been 
satisfied  that  danger  is  to  be  apprehended  of  misappropria- 
tion, deterioration,  or  waste  of  the  assets,  whereupon  the 
court  directs  the  Administrator  General  to  apply  for  letters 
of  administration.     That  is  not  the  present  carse.     The  Judge 


OBIOINAL  CIVIL  JUBISDICTION. 


153 


did  not  direct  the  Administrator  G-eneral  to  apply  for  letters.        1871. 


17. 

Gumtiba'i. 


Ghella.' 

PehV 

et  <d, 

V. 
GuifTIBA'l. 


The  Administrator  General  himself  applied  for  them^  at  the  bvmdaia'l 
desire  of  the  widow,  as  expressed  in  her  solicitor's  letter 
addressed  to  the  Administrator  General,  and  appended  to  his 
petition  for  letters  :  and  it  appearing  from  that  petition  and 
the  solicitor's  letter  that  the  widow  abdicated  her  right  to 
represent  her  deceased  husband,  in  her  capacity  of  heir  and 
next  of  kin,  in  favour  of  the  Administrator  General,  the 
Jadge  made  the  fiat  that  letters  should  go  to  the  Adminis- 
trator General.  Under  these  circumstances  he  appears  to 
me  to  haye  no  higher  authority  over,  or  estate  in,  the  pro- 
perty  of  Goviild  Girdliar,  than  any  ordinary  administrator 
would  have  over  or  in  the  property  of  a  deceased  Hindd, 
whatever  that  authority  or  estate  may  be. 

Assuming,  but  not  by  any  means  deciding,  that  such  an 
ordinary  administrator  would  have,  and  that  the  Adminis- 
trator General  in  this  case  has  taken  under  the  letters,  as 
full  an  estate  and  authority  as  an  administrator  in  England 
would  take  under  general  letters  of  administration,  as  in  case 
of  intestacy,  I  think  that  the  Administrator  General  cannot 
succeed  in  his  present  application. 

In  England,  if  a  defendant  die  afler  judgment  has  been 
given  against  him,  and  before  execution,  the  plaintiff  may 
proceed  by  writ  of  ^are/ocicw  upon  the  judgment  in  order 
to  enforce  it  against  the  administrator :  2  Wms.  Exors .  1702 
(4th  ed.).  The  latter  is  limited  to  certain  pleas  in  defence, 
such  as  that  he  never  had  in  his  hands  any  assets  of  the 
deceased,  or  that  he  has  already  duly  and  fully  administered 
all  such  assets  as  he  did  receive,  or  a  release,  or  payment,  or 
leyy  of  the  amount  of  debt  or  nul  tiel  record* 

Bat  it  would  be  no  defence  were  he  to  plead  that  the 
deceased  owed  other  debts  beside  the  debt  due  to  the  plain- 
tiff, and  tiiat  the  total  amount  of  the  debts  exceeded  that  of 
the  aogelBj  and  that  he  (the  administrator)  was  ready  and  will- 
ing and  offered  to  pay  the  plaintiff  rateably  with  the  other 
creditoiSy  but  could  not  pay  him  in  full.  For  in  England  a 
judgniBBt-creditor  must  be  preferred  to  a  simple  contract- 
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1871.       creditor  {t),  and,  where  there  are  several  judgment-creditors, 

Ha'mdaya'l  ^%  of  them,  who  first  sues  out  execution  must  be  preferred :  2 
Wms.  Exors.  862  (4th  ed.).  Of  course  I  am  not  now  speaking 
of  a  case  in  which  there  is  an  administration  suit  in  Equity, 
but  merely  of  actions  brought  by  individual  creditors.  Bach 
as  those  in  the  present  instance. 


V, 

Gumtiba'i. 

Ghella' 
Fema' 
et  dL 

V, 
GUMTIBA'I. 


The  procedure  in  this  country  analogous  to  that  of  scire 
facias  on  a  judgment  is  prescribed  by  Sec.  210  of  the  Civil 
Procedure  Code,  which  enacts  that  "  if  any  person  against 
whom  a  decree  has  been  made  shall  die  before  execution  has 
been  fully  had  thereon,  application  for  execution  thereof  may 
be  against  the  legal  representative  or  the  estate  of  the  person 
so  dying  as  aforesaid ;  and  if  the  Court  shall  think  proper  to 
grant  such  application,  the  decree  may  be  executed  accord- 
ingly/' 

This  last  passage  is  not  to  be  understood  as  giving  the 
court  an.  unlimited  discretion  to  grant  or  refuse  execntion. 
It  could  only  refuse  in  a  proper  case,  eg.,  that  no  assets 
have  come  to  the  hands  of  the  representative  of  the  deceased 
against  whom  execution  is  sought,  or  some  such  case. 

But  the  judgments  here  have  not  been  recovered  against 
the  deceased,  but  against  the  widow  as  Ms  heir,  accordiog 
to  Hindd  law,  in  respect  of  his  debts  respectively  due  to  the 
plaintiffs.  And  it  is  said,  1^^,  that  the  letters  of  administra- 
tration  must  be  considered  as  taking  effect  on  the  day  (the 
9th  of  January)  on  which  the  Judge  fiated  the  petition  asking 
for  them,  aud  that  the  decrees,  not  having  been  made  until 
the  11th  of  January,  were  not  made  against  a  person  who 
then  was  the  representative  of  the  deceased,  inasmuch  as 
the  widow's  estate  must  be  regarded  as  divested  on  the  9th  of 
January  by  the  order  for  the  grant  of  letters  to  the  Adminis- 
trator General.  Assuming,  but  not  deciding,  that  the  letters 
of  administration,  here  granted  with  the  assent  of  the  heir 
(the  widow),  would  have  the  effect  of  divesting  her  estate, 

(0  But  u  to  cases  in  India  falling  within  the  Indian  Succession  Act 
(which  does  not  apply  to  Hindds,  Buddhists,  or  Muhammadans),  see  thst 
Act,  Sec.  282. 
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and  fully  substituting  4;lie  Administrator  General  for  her  as       ^^^- 

-     ,        _  -I  .    T  1    »  .     La'lchand 

representative  of  the  deceased,  yet  1  cannot  for  a  moment    Ra'mdaya'l 
hold  that  the  mere  order  that  letters  should  issue  is  equivalent    q^mtiba'! 

in  force  to  the  letters  themselves.   The  diflGlculty  with  ordinary        ^ 

persons  in  finding  sureties  sometimes  prevents  a  party,  who  Pkma' 
has  obtained  an  order  for  the  issue  of  letters,  from  ever  com-  ^  ^ ' 
pleting  his  title  by  taking  out  the  letters  themselves.  Other  GunTrBA'i. 
circumstances  also  are  sometimes  attended  with  a  similar 
result.  It  might  sometimes  happen  that  the  Administra- 
tor Greneral  himself,  after  obtaining  an  order  for  letters, 
might  find  that  it  was  desirable  <it  that  stage  to  hold  his 
hand,  and  not  to  take  out  tke  letters.  Infinite  confusion 
might  foUow  were  the  court  to  hold  that  an  order  for  letters 
was  equivalent  to  the  letters  themselves.  Persons  might 
thus  become  administrators  who  had  not  given  security, 
or  against  their  will.  But,  Ztidlyy  it  is  said  that  the  letters, 
whenever  issued^  relate  back  to  the  death  of  Govind  Gir- 
dhar,  and  override  the  decrees  obtained  against  the  widow. 
Although  in  England  in  the  case  of  an  executor  the  probate 
relates  back  to  the  testator's  death,  as  the  executor's  interest 
is  derived  from  the  will  (u),  yet,  as  an  administrator  derives 
his  title  wholly  from  the  court,  he  has  none  until  he  has  sued 
out  letters  of  administration  :  Woolley  v.  Clarh  (v) ;  Rex  v. 
Smith  {w)  ;  and  per  Tremaile,  J.,  Year  Book  4  Hen.  VII., 
p.  14;  Bro.  M.,  tit.  Administrator  7;  1  Wms.  Exors.  526, 
o27  (4th  ed.).  In  some  respects  that  proposition  must  be 
taken  with  some  quaUfication ;  and  for  some  purposes,  no 
doubt,  letters  of  administration  have  been  allowed  to  relate 
back,  as  in  the  case  of  unlawful  acts  (Wms.  Exors.  528)  (x), 
hut  not  to  defeat  lawful  acts  or  legally  vested  rights :  Ibid. 
529,530.  f/    ^ 

In  the  already-cited  case,  Mohar  Ranee  Essadah  Bai  v.  ^ 

Tlie  East  India  Company  (y),  which  is  directly  applicable  on   . 
this  point.  Peel,  C.  J.,  said  :  ''  The  plaintiffs  title  cannot  be ^^^C^'^J^'^^^j/X'  '^  ' 
carried  baek  by  relation,  since  the  representation  has  always 

(u)  And  see  Indian  Succession  Act,  Sec.  188. 

(»)  5  B.  &  Aid.  744.  (to)  7  C.  &  P.  147, 

(*)  See  8  Exch.  302 ;  5  M.  &  Gr.  760.      (y)  1  Taylor  &  Bell,  290. 
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^S7^-  been  full/'  And  Colvile,  J.,  said  :  "  ^e  deceased  has  been 
Ka'md^lta'l  in  contemplation  of  law,  fully  represented  from  the  time  of 
Qumtiba'i     ^^  death.     His  creditors,  the  day  after  his  death,  might  have 

sued  his  widow  as  his  legal  representative/'     So  here,  from 

Ghella'  ° 

Pema'       the  moment  of  the  testator's  death  at  the  very  least,  up  to 

^  ^ '  the  27th  of  January,  the*date  of  the  letters  of  administration, 
Gumtiba'i.  and  tjje  day  on  which  they  were  issued  (a  period  cover- 
ing the  institution  of  these  suits,  the  laying  on  of  the  at- 
tachments before  judgment,  and  the  recovery  of  the  judg- 
ments themselves),  the  representation  was  full.  It  was 
filled  by  the  widow,  who  took  as  heir,  and,  although  a  Hindu 
widow's  estate  in  immoveables  inherited  from  her  husband, 
which  has  been  compared  to  that  of  a  tenant  in  tail  after 
possibility  of  issue  extinct  (2),  she  may  alien  only  under  very 
special  circumstances,  and  although  she  may  be  restrained 
by  injunction  from  committing  waste  (a),  yet  she  does  fully 
represent  the  inheritance  even  in  that  kind  of  property  (6). 
Peel,  C.J.,  once  described  her  estate  thus :  "  The  estate, 
although  sometimes  so  expressed  to  be,  is  not  an  estate  for 
life  :  when  a  widow  alienates,  she  does  so  by  virtue  of  her 
interest,  not  of  a  power,  and  she  passes  the  absolute  interest - 
which  she  could  not  do  if  she  had  not  a  life-estate,  in  quan- 
tity. There  is  no  ground  for  altering  the  nature  of  the 
estate.  It  devolves  as  an  estate  by  inheritance  under  the 
Hindu  law,  and  is  the  estate  which  passed  from  the  late 
owner :  nothing  is  in  abeyance.  The  incapacity  to  alienate 
is  not  in  any  way  inconsistent  with  an  inheritance"  (c).  And 
then  he  instances  estates  tail  after  the  statute  de  donis  and 
until  the  invention  of  recoveries,  and  other  estates  of  inher- 
itance which  are  not  alienable ;  and  I  may  add  that  of  a 
Hindti,  entitled  to  ancestral  lands  of  inheritance,  who,  after 
he  has  male  issue,  and  while  they  are  living,  is  unable  to 
alienate  their  inchoate  shares  in  the  lands  which  he  holds 
undoubtedly  as  of  inheritance.  Peel,  C  J.,  continues  :  "  Nor 
does  the  fact  that  the  next  taker  takes  as  heir  to  a  prior 

(r)  Ibid.  372. 
(a)  2  Taylor  &  Bell,  279  ;  1  Ibid.  370.    See  Boulnois'  Rep.  120. 
(b)  2  Morley's  Dig.  105,  111,  198,  210,  215  ;  Fulton  R.  133, 135. 
V      ^1^  >    Ai-^  (c)  2  Taylor  &  BeU,  281. 
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owner,  and  not  to  tho  immediate  predecessor,  furnish  any        1871. 
reason  for  holding  the  estate  a  mere  life-estate.     It  is,  how-     Ba'm^dayVi. 

ever,  for  purposes  of  alienation  unwarranted  by  Hindu  law,  no     ^     ''• 
'       t-     r  J  >  Gumtiba'i. 

greater  an  estate;  and  in  one  respect  it  is  less  beneficial        

than  a  life-estate  under  tho  English  law,  since  the  accumula-        pema' 

tlons  on  the  death  of  the  female  heir  pass,  not  to  her  heir,        **  *^' 

but  go  with  the  principal.     Whenever,  in  legal  decisions  or   Gumtiba'i. 

in  text- writers,  tho   estate   is   described    as   one    for   life,   f/^^    * 

uothing  more   is   meant  than  a  reference  to  tho    usufruct*^  -        ^  '  ^*  yV    / 

and  tbe  power  of  disposition,   where  the   exceptional  power/,^^//^y^^.^  ^  >  / 

of  disposition  is    not    properly   exercised.     The   estate    is  / 

uut  held  in  trust,  express  or  implied.   It  is  a  restrained  estate  : 

not  a  trust  estate^'  (cQ.     In  her  husband's  moveable  property 

at  this  side  of  India  she  takes  an  absolute  estate,  subject  to 

payment  of  her  husband's  debts  (e). 

In  Ramchajidra  Tantia  Das  v.  Bharmo  Narayen  Chiccker^ 
^^"^^1/  (/)>  a  Full  Bench  recently  held  at  Calcutta  that  the 
interest  of  an  heir,  expectant  on  the  death  of  a  widow  in 
possession,  is  so  mere  a  contingency,  that  it  cannot  be  re- 
garded as  property,  and,  therefore,  is  not  liable  to  attach* 
ment  and  sale  under  Sec.  205  of  the  Civil  Procedure  Code. 

In  England,  if  a  judgment  had  been  recovered  in  respect 
of  a  debt  due  by  a  deceased  person  against  his  executor,  and 
the  latter  were  to  die  before  execution  had,  and  administra- 
tion de  bonis  noih  of  tho  original  deceased  were  granted  to  an- 
otlier  person,  it  could  not  for  a  moment  be  contended  that  on 
dae  steps  for  the  purpose  being  taken  in  England  by  scire 
facias,  or  even  here  by  a  procedure  similar  to  that  prescribed 
in  Sec.  210,  Civil  Procedure  Code,  execution  might  not  be  had 
against  the  unadministered  estate  of  the  original  deceased  in 
the  hands  of  tho  administrator  de  bonis  non.  It  would  be 
absurd  to  argue  that  in  such  a  case  the  claims  of  the 
judgment-creditor  should  be  defeated,  and  the  letters  ofad- 
niinistration  suffered  for  that  purpose  to  relate  back  to  the 
death  of  the  testator. 

(d)   Ibid,  281. 282.  (f)    1  Bom.  H.  C  Rep.,  118,  L'^O. 

(/)  7  Beng.  L.  Rep.  341. 
III. — 21  o  c^ 
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Gumtiba'i. 


The  heir  (the  widow)  at  the  time  of  the  making  of  tbo 

La'LCHAND  .  ,  11.*.  11  .in 

Ra'mdata'l    decrees  m  these  suits,  at  the  least,  as  lully  represented  bo- 
Gumtiba'i     ^^^  Girdhar  and  his  estate,  as  the  executor  represents  that 
of  the  original  deceased  in  the  case  just  put. 

Bombay  Eeg.  VIII.  of  1827,  which,  though  not  expressly 
so,  was  in  fact  mainly  passed  for  Hindds  and  Muhammadans 
in  the  Mofussil  of  this  Presidency,  carefully  recognises  tho 
right  of  the  heir  to  represent  the  estate,  and  to  administer 
it,  without  any  curial  sanction,  should  such  bo  his  desire ; 
and  the  same  principle  guided  a  Full  Bench  of  this  court 
on  its  Appellate  Side  to  its  recent  decision  in  Purshotam 
MansuTch,  nephew  and  certified  heir  of  Kushandas  Bhagvan- 
das  V.  Ranchhod  Purshotam  (^). 

For  these  reasons,  I  have  come  to  the  conclusion  that  if 
the  plaintiflfs  in  these  suits  take  the  proper  steps  to  obtain 
execution  of  their  decrees   against  the  estate  of  GoTind 
Girdhar,  I  could  not  properly,  in  respect  of  any  circumstanco 
which  has  been  as  yet  brought  to  my  notice  on  behalf  of  the 
Administrator  General,  refuse  to  grant  such  execution ;  and 
I,  therefore,  think  that  his  application  to  remove  the  attach- 
ment before  judgment,  laid  on  certain  portions  of  the  move- 
able estate,  is  unsustainable,  and  that  the  cause  shown  on 
behalf  of  the  plaintifib  respectively  against  each  summons 
must  be  allowed,  and  the  summons  itself  discharged.    But, 
as  the  case  was  one  of  difficulty  and  importance  in  the  ques- 
tions involved  in  it,  and  the  conduct  of  the  Administrator 
General  marked  with  complete  hcma  fides,  I  give  no  cost5 
against  him  personally.     The  plaintifis  must  have  their  costs 
out  of  the  estate  of  the  deceased,   and  the  Administrator 
General  will  also  be  entitled  to  reimburse  himself  to  the 
extent  of  his  costs  out  of  any  surplus  of  that  estate,  left 
after  satisfying  the  decrees  in  these  suits,  which  has  come 
or  may  come  to  his  hands. 

Order  accordingly . 
{g)  Post,  A.  C.  J.  162. 
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•  Sept,  11. 

Ratansi  Pancha'm Plaintiff. 

CflAELES  Saundees ....Defendant 

Service  of  Summons — Reeogniied  Agent — Carrying  o»  business  for  and 
in  the  name  of  Principal — Sh^'s  Agents — Civ.  Proc,  Code,  Sec.  xvii., 

cL2. 

Messrs.  R.,  S.,  St  Co.»  European  merchants,  carrying  on  business  in 
Bombay,  received  a  letter  from  the  owner  of  the  ship  "  Rialto"  by  which 
Messrs.  R.,  S.,  &  Co.  were  constituted  agents  to  obtain  freight  for  the 
"*  Rialto"  on  a  voyage  from  Bombay  to  Liverpool,  the  ship  being  pkced  in 
their  bands  for  that  purpose.  Acting  on  this  letter,  Messrs.  R.,  S.,  &  Co. 
obtained  freight  for  the  "  Rialto,"  signing  the  shipping  orders  in  their  own 
name  as  Agents  for  the  Master  of  the  "  Rialto."  Messrs.  R.,  S.,  &  Co. 
held  no  other  authority  from  the  owner  of  the  "  Rialto"  than  that  con- 
tained m  the  above  letter. 

Held  that  Messrs.  R.,  S.,  &  Co.  did  not  carry  on  business  for  and  in  the 
najoe  of  the  owner  of  the  "  RiaHo,"  and  were  not,  therefore,  his  recognised 
agents  within  the  meaning  of  Sec.  xvii.,  cl.  2,  of  the  Code  of  Civil  Pro- 
eedure,  to  accept  service  of  a  summons  on  his  behalf  in  respect  of  a  cause 
of  action  that  arose  out  of  the  loading  of  the  ''  Rialto." 

Whether,  in  order  to  constitute  a  recognised  agent  within  the  meaning 
of  the  above  section,  the  business  carried  on  by  him  must  be  continuons, 
and  not  an  occasional  or  desultory  business — Quare, 

SenUfle.  A  Bombay  firm  simply  employed  by  the  owners  of  a  ship 
viating  Bombay  to  procure  freight  for  her  for  a  particular  voyage  cannot, 
uoder  ordinary  circumstances,  be  regarded  as  carrying  on  business  in  the 
Dsme  of  the  owners  of  such  ship. 

THIS  was  an  application  on  behalf  of  Mossrs.  Ritchie, 
Stenart,  and  Co.  to  have  the  service  of  the  summons 
in  the  above  suit^  and  the  notice  to  file  a  written  statement, 
that  had  been  served  upon  them  as  the  recognised  agents  of 
the  defendant^  set  aside. 

The  application  was  made  by  way  of  summons  taken  out 
iu  Jadge's  chamber.  The  summons  so  taken  out  was  by  the 
sitting  Judge  referred  into  court  to  bo  heard  before  two 
Jadgcs.  The  circumstances  under  which  the  application  was 
made  are  fully  detailed  in  the  judgment  of  the  Court. 

The  question  involved  in  the  summons  came  on  for  argu- 
ment before  Wbsteopp,  C.J.,  and  Baylby,  J.,  on  the  20th  of 
•July  1871. 

Atkinson,  Serjeant,  showed  cause  against  the  summons^ 
'lad  contended  that  Messrs.  Ritchie,  Steuart,  and  Co.  were 
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the  recognised  agents  of  the  owners  of  the  ''  Eialto/'  witlira 
the  meaning  of  Sec.  xvii-,  cl.  2,  of  the  Code  of  Civil  Procedure, 
and  thatj  therefore^  the  summons  in  the  suit  had  been  pro- 
perly served  upon  them.  He  relied  upon  the  case  of  Bdja- 
rim  Oovindrim  v.  Brown  (a). 

Farran,  in  support  of  the  summons^  contended  (I.)  that  the 
recognised  agency  of  Messrs.  Bitchie^  St^euart^  sni  Co.  (if 
it  ever  existed)  ceased  upon  the  sailing  of  the  ''Bialto  '^  firom 
Bombay ;  and  (II.)  that  Messrs.  Bitchie^  Steuart^  and  Co. 
never  were  the  recognised  agents  of  the  owner  of  the 
'^Bialto/'  as  they  never  carried  on  business  for  him  and  in 
his  name. 

Cur.  adv,  vuU, 

Wbstbopp,  *C.  J.  : — The  plaint,  which  was  filed  on  the 
29th  of  April  last,  describes  the  plaintiff  in  this  suit  as  a 
Hind6  merchant  residing  in  Bombay,  and  the  defendant  as  a 
"  European  merchant  residing  at  Liverpool,  but  employing 
in  Bombay,  as  the  plaintiff  is  informed,  and  believes  to  be 
true,  Messrs.  Bitchie,  Steuart,  and  Co.,  European  merchants, 
carrying  on  business  within  the  Fort,  as  his  duly  recognised 
agents.^'  The  plaint  states  that ''  the  suit  is  instituted  by 
the  plaintiff  for  the  recovery  of  the  goods,  hereinafter  men- 
tioned, in  specie,  or  their  value,  if  not  returnable  in  specie, 
together  with  such  compensation  in  images  as  the  Court 
may  award  to  him  for  the  wrongful  acts  of  the  defendant, 
hereinafter  more  particularly  mentioned ;"  that  in  March  last 
"  the  plaintiff  was  the  owner  of  112  bales  of  cotton  which  he 
was  desirous  of  shipping  to  Liverpool.  At  that  time  the 
defendant  was  owner  of  a  ship  called  '  the  Bialto,'  then  lying 
in  Bombay  harbour,  and  taking  in  a  general  cargo  for 
Liverpool ;"  that  "  on  the  24th  of  March  1871  the  plaintiff,  ai 
the  request  of  the  defendant's  agents,  and  for  hire  and  reward 
to  the  defendant  in  that  behalf,  shipped  on  board  of  the  said 
vessel,  for  the  purpose  of  being  conveyed  to  Liverpool,'*  48 
bales,  part  of  the  said  cotton,  and  on  the  4th  of  April  the  resi- 
due thereof,  64  bales,  which  two  shipments  the  commanding 

(a)    7  Bom.  H.  C.  Rep.,  0.  G.  J.  Ill,  in  notis. 
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officer,  Thomas  Cooperj  duly  had  and  received  on  board  for  _ 
the  purpose  aforesaid^  and  undertook  on  behalf  of  the  defend- 
ant to  convey  from  Bombay  to  Liverpool,  and  gave  receipts 
for  them.    That ''  on  or  about  the  11th  of  April  1871  it  was 
commonioated  to  the  plaintiff  in  effect  that  the  said  64  bales 
were  in  a  condition  unsafe  and  unfit  to  be  sent  on  to  their 
destination.     The  communication  was  accompanied  with  a 
request  to  remove  them.    Thereupon  a  survey  was  held,  and 
they  were  found  to  be  in  the  condition  described,  of  which 
the  plaintiff  up  to  the  time  of  such  communication  was 
wholly  and  entirely  igpiorant^  and  which  he  would  not,  nor 
didj  believe  until  such  state  was  confirmed  by  the  surveyor's 
report.'^    The  plaintiff  next  averred  his  wiUingness,  on  the 
17th  of  Aprils  to  receive  back  the  112  bales,  but  that  the  de- 
fendant insisted  on  carrying  the  48  bales  to  Liverpool  and 
OQ  relanding  the  64  bales  in  Bombay.     The  plaint^  passing 
over  several  letters  which  are  annexed  to  it^  sets  forth  a  letter 
dated  18th  April  1871,  from  Messrs.  Manisty  and  Fletcher, 
solicitors,  written  to  the  plaintifi?s  solicitors  on  behalf  of 
the  Master  of  the  "  Bia]to/'  informing  the  former  that  the 
64  hales  would  be  delivered  to  the  plaintiff  upon  his  handing 
OFer  the  receipts  for  the  same  and  paying  Bs.  197— -expense 
incurred,  as  shown  by  a  bill  annexed  to  the  letter,  in  taking 
the  64  bales  on  board  and  in  stowing  them,  and  afterwards 
in  removing  540  other  bales  in  order  to  reach  the  64  bales, 
ft&d  restoring  the  540  bales  and  dischar^ng  the  64  bales 
into  boats,  and  in  employing  a  surveyor  and  in  law  expenses. 
The  same  letter  also  stated  that  if  the  plaintiff  failed  to  re- 
move the  64  bales  by  noon  on  the  next  day,  they  would  be 
landed  in  the  afternoon  of  that  day  at  the  plaintiff's  expense 
and  risk,  and  placed  in  Messrs.  Bitchie,  Steuart,  and  Co.'s 
godowns,  where  they  would  be  sold  on  the  20th  of  April  then 
instant  to  defiray  expenses  (likewise  at  the  plaintiff's  risk), 
as  the  ''Bialto^'  would  sail  on  the  following  day.     As  to  the 
48  bales,  the  letter  stated  that  they  were  of  a  quality  differing 
from  that  of  the  64  bales,  and  the  Master  was  prepared  to  keep 
them  on  board.    The  plaint  n«ct  alleged  that  on  the  20th  of 
April  1871  the  plaintiff  was  ready  and  willing,  and  by  his 
agent  requested  the  mate  of  the  "  Bialto/'  to  deliver  to  the 
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1871.       plaintiff  the  64  bales^  ''bat  this  also  was  positively  refused 


Hat  A  Wat  ^-^ 

Pancha'm  ^ess  on  payment  in  cash  of  Bs.  500/'  which^  by  advice  that 
V-  the  demand  was  ''  unjust  and  illegal^^  the  plaintiff  refused  to 

Saundxbs.  do.  Lastly  the  plaint  averred  that  on  the  20th  of  April  the  &1 
bales  were^asthe  plaintiff  is  informed  and  believes^  ''relanded 
by  the  defendant's  agents^  and  advertised  for  sale  by  public 
auction  as  unmerchantable  cotton^  and  the  same  were  after- 
wards^ about  4  P.M.  on  the  24th  of  April  1871,  without  the 
leave  and  license  and  against  the  will  and  consent  of  the 
plaintiff,  sold  by  them  by  public  auction  as  unmerchantable 
cotton  ^'  that  the  sale  was  conducted  with  so  much  negligence 
that  the  cotton  produced  but  little ;  that  no  account-sale  has 
been  rendered  to  the  plaintiff,  and  that  the  proceeds  of  sale 
remain  "in  the  hands  of  the  defendant  or  his  agents/'  The 
plaint  prays  a  return  in  specie  of  the  64  bales  (if  unsold), 
and  if  sold,  payment  of  their  value,  and  a  decree  that  the 
proceeds  of  the  sale  belong  to  the  plaintiff,  compensation  for 
the  wrongful  detention  of  the  48  bales,  and  for  negligence 
in  the  sale  of  the  64  bales,  an  account-sale  and  payment 
over  of  the  proceeds  and  costs. 

The  summons,  and  notice  to  file  a  written  statement  in 
defence,  were,  on  the  2nd  of  June,  served  upon  Messrs. 
Ritchie,  Steuart,  and  Co.,  of  Bombay,  at  their  office,  as  alleged 
agents  of  the  defendant.  Upon  the  3rd  of  July  1871  a  sum- 
mons was  obtained  by  Messrs.  Ritchie,  Steuart,  and  Co.,  from 
my  brother  Bayley  in  chamber,  calling  upon  the  plaintiff  to 
show  cause  why  the  service  of  the  original  summons  in  the 
suit,  and  the  notice  to  file  written  statement,  should  not  be 
set  aside.  '  The  summons  in  chamber  was  obtfdned  upon  an 
affidavit  sworn  on  the  80th  of  June  last  by  Mr.  J.  L»  Smith, 
partner  in  the  firm  of  Messrs.  Ritchie,  Steuart,  and  Co.,  in 
which,  after  mentioning  the  service  of  process  upon  his  firm, 
he  stated  as  follows  : — ''  The  circumstances  under  which  the 
plaintiff  makes  his  claim  are  set  forth  in  the  plaint  filed 
herein.  I  submit  that  my  firm  are  not  recognised  agents 
of  the  defendant  within  the  meaning  of  the  Civil  Procedure 
Code.  They  have  not  any  authority  from  the  defendant  to 
accept  service  of  summonses  on  his  behalf,  nor  do  they 
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carry  on  business  in  Bombay  for  or  in  tho  name  of  the 1^- 

defendant,  nor  have  thoy  had  any  authority  to  act  for  tho     p^^^^cha'^ 

defendant,  save  and  except  that  contained  in  a  letter  of  ad-       ^  ''• 

*  Charles 

vice,  hereunto  annexed  and  marked  C,  whereby  tho  ship  Saundkus 
'Rialto'  was  consigned  to  their  care,  and  all  authority  under 
the  said  letter  ceased  upon  the  sailing  of  the  said  ship  on 
tho  26th  day  of  April  last,  and  before  the  service  of  tho 
summons  in  this  suit/'  Whether  that  authority  did,  for  all 
purposes,  ceaso  at  tho  time  supposed  by  Mr.  Smith,  is  a 
question  of  law  rather  than  a  question  of  fact.  The  material 
part  of  the  letter  of  Messrs.  Charles  Saunders  and  Co.,  the 
defendant's  firm,  dated  Liverpool,  5th  January  1871,  and 
addressed  to  Messrs.  Ritchie,  Steuart,  and  Co.,  is  as  fol- 
lows : — 

"  Our  ship  '  Rialto*  sailed  henco  for  your  port  26th  Octo- 
ber last,  with  a  cargo  of  coals  for  the  P.  &  0.  Company, 
and,  in  accordance  with,  tho  arrangement  made  here  with 
your  friends  Messrs.  Finlay,  Campbell,  and  Co.,  we  send 
to  your  care  a  letter  for  Captain  Babot  directing  him  to 
place  tho  ship  in  your  hands.  Please  see  that  the  letter 
ia  delivered  to  him  immediately  on  his  arrival.  We  look 
for  good  freights  ruling  at  your  port  to  this,  and  hope 
that  you  will  securo  a  cargo  for  her  at  50^.  per  ton  at  least, 
with  dispatch.  But  consult  with  Captain  Babot  on  the  sub- 
ject. Don't  consider  this  as  a  limit,  but  do  the  best  you  can, 
and  if  you  are  in  doubt,  telegraph  and  we  will  reply.  Advise 
03  of  her  arrival  by  wire,  and  also  employment  offering,  for 
our  guidance.'' 

The  rest  of  the  letter  related  to  a  consignment  of  cotton 
to  Messrs.  Charles  Saunders  and  Co.  on  their  own  account, 
and  had  not  any  bearing  upon  this  suit. 

The  plaintiff,  in  reply  to  the  affidavit  of  Mr.  Smith,  filed 
an  affidavit  which  {inter  alia)  stated  that  he  (plaintiff)  was 
informed  and  believed  that  ^'  the  whole  management  of  the 
'  Rialto'  was  in  the  hands  of  Messrs.  Ritchie,  Steuart,  and 
Co.  during  the  time  that  she  was  in  Bombay  harbour, 
and  the  shipping  orders  for  the  said  ship  were  issued  by 
Messrs.  Ritchie,  Steuart,  and  Co.  as  agents  for  the  owners," 
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^^71.  and  thafc,  before  she  sailed  from  Bombay,  lie  (the  plaintiff) 
transacted  business  at  the  ofBce  of  Messrs.  Bitchie,  Steuart, 
and  Co.,  as  agents  of  the  owners  of  the  *'  Eialto,"  with  respect 
to  the  cotton  shipped  by  the  plaintiff  in  her,  and  that  he  was 
then  informed  that  Messrs.  Bitchie,  Steuart,  and  Co.  *'  had 
the  general  management  of  the  said  ship  ^  Bialto,*  on  behalf 
of  its  owners,'^  and  that  when  he  was  at  that  oflSce  a  few  days 
before  the  "  Bialto"  sailed,  a  European  clerk  in  the  ofiSce 
informed  him  that  the  64  bales  had  been  landed  at  Carnac 
Bandar  by  his  masters'  orders,  and  would  be  delivered 
to  the  plaintiff  on  payment  of  certain  charges  which  lie 
denied  his  liability  to  pay,  but  which  Bitchie,  Steuart,  and 
Co.  required  him  to  pay;  and  that  he  was  informed  and 
believed  that  the  auction-sales  of  the  64  bales  were  conducted 
by  Crawford  and  Co.  by  the  direction  of  Bitchie,  Steuart,  and 
Co-  as  agents  for  the  owners  of  the  "  Bialto  ;^'  and  that  the 
bales  sold  were  delivered  to  the  purchasers,  and  the  proceeds 
of  sale  were  received  by  Bitchie,  Steuart,  and  Co.  as  such 
agents  for  the  owners  of  the  "  Bialto.'^ 


The  letters  annexed  to  the  plaint  and  to  the  aflRdavits  were 
read  and  commented  upon  by  counsel  at  both  sides.  It  is 
not  material  for  the  purposes  of  the  present  application  to 
state  their  contents ;  it  is  suflScient  to  say  that  the  letters  of 
the  11th,  14th,  and  18th  of  April  were  addressed  to  the 
plaintiff,  or  his  solicitors,  by  Messrs.  Manisty  and  Fletcher, 
and  purported  to  be  written  on  the  instructions  of  the 
Captain  of  the  ^'Bialto.^'  All  these  letters  required  the 
plaintiff  to  remove  the  64  bales,  and  informed  him  that  if  he 
did  not  they  would  be  landed  at  his  risk  and  expense.  The 
two  last  of  those  letters  also  menaced  him  with  a  sale  of  the 
bales  if  he  did  not  pay  the  expenses  connected  with  them  ; 
and  the  last  of  them  stated  that  they  would  be  placed  in 
Messrs.  Bitchie,  Steuart,  and  Co.'s  godown  for  that  purpose. 
There  were  also  two  letters,  respectively  dated  the  11th  and 
24th  of  May,  addressed  to  the  plaintiff  by  Bitchie,  Steuart, 
and  Co.,  of  which  the  former  notified  to  him  that  53  of  the 
64  bales  were  then  lying  at  Carnac  Bandar  at  his  risk  and 
expense,  and  that  the  other  11  had  been  sold  to  defray 
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expenses,  &c.  "  up  to  the '  Rialto^s'  departure ;"  and  tliat  the 
O'j  bales  would  be  delivered  to  him  on  application  at  their 
office  and  on  payment  of  all  expenses  incurred.  The  letter 
of  the  2 1th  of  May  was  much  to  the  same  effect,  and  contained 
a  menace  of  sale  of  the  53  bales  if  delivery  were  not  taken 
u'ithin  eight  days.  This  letter  the  plaintiff  said  he  did  not 
Rceive,  but  a  duplicate  of  it  was  forwarded  to,  and  reached, 
Lim  on  the  1st  of  June,  together  with  a  letter  from  Messrs. 
Jlanisty  and  Fletcher,  on  behalf  of  Ritchie,  Steuart,  and  Co., 
calling  on  him  to  take  delivery  within  four  days,  or  that 
the  53  bales  would  be   sold  by  public  auction   within  four 

Jays. 

* 

In  a  second  aflSdavit  made  by  Mr.  Smith  on  the  14th  of 
July  last,  he  stated  that  "  the  unsold  bales  were  left  lying 
oil  the  Carnac  Bandar,  where  they  were  landed,  but  as  they 
vvcre  not  removed  by  the  plaintiff,  the  Government  Inspector 
removed  them  into  a  godown  and  gave  notice  that  ho  would 
hold  my  firm  (Ritchie,  Steuart,  and  Co.)  responsible  for  the 
rent  f*  and  therefore  it  was  that  the  letters  of  the  11th  and 
2Uh  of  May  and  1st  of  June  were  written  to  the  plaintiff. 

It  has  been  denied  that  Messrs.  Ritchie^  Steuart,  and  Co. 
are  the  recognised  agents  in  Bombay  of  the  defendant  in 
Liverpool  within  the  meaning  of  Sec.  1 7  of  the  Civil  Procedure 
CjJe.  While  it  is  admitted  tliat  the  cause  of  action  (if  any) 
aruse  in  Bombay,  and,  therefore^  that  there  is  jurisdiction  in 
tliis  court  to  entertain  this  suit,  yet  it  is  contended  that  there 
is  not  any  person  in  Bombay  on  whom  service  of  process  can 
be  had,  and  that  Messrs.  Ritchie,  Steuart,  and  Co.,  who  do 
not  hold  any  general  power  of  attorney  from  the  defendant 
authorising  them,  within  cl.  1  of  Sec.  xvii.  of  the  Civil  Pro- 
cedure Code,  to  apply  or  appear  on  his  behalf,  did  not> 
at  the  time  of  the  institution  of  this  suit,  and  within  the 
meaning  of  cl.  2  of  the  same  section,  carry  "  on  trade  or 
business  for  and  in  the  name  of  ^'  the  defendant,  who  is  not 
P'  rsonally  within  the  jurisdiction*  My  brother  Bayley,  deem- 
in  j^  the  qaestion  of  importance,  adjourned  it  from  chamber 
into  court  for  argument  before  two  Judges,  and  it  haSj^ 
a<;cordingly,  been  argued  before  him  and  myself. 
nil, — 22  o  c 
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1871.  _       We  have  examined  the  following  cases  as  to  the  mean- 
PaxchVm     ^°K  of  the  words  "  carry  on  business"  in  the  12th  clause  of 
^-  the  Letters  Patent  relating  to  jurisdiction.     Frdmji  Earasjl 

Savxdeb*.    Marler  v.  Hormasji  Kava^ji  Marker  (a),  in  which  the  mere 
purchase  of  goods  by  the  defendant's  agent  in  Bombay  for 
sale  by  the  defendant^  a  retail  dealer  up  countTy^  was  held 
not    to   confer  jurisdiction  on  this  court.     That  decision 
turned  upon  the  circumstance  that  the  sale  was  not  to  take, 
and  did  not  take^  place  in  Bombay^  the  court  being  of  opi- 
nion that  in  the  instance  of  a  retail  dealer,  the  place  of  sale 
must  be  considered  as  the  place  of  carrying  on  business.    In 
Suhharaya  Mudali  v.  Cunliffe  (b)  it  was  held  that  the  words 
''  carry  on  bufdness"  in  cl.  12  imply  a  personal  and  regular 
attendance  to  business  within  the  local  limits  of  the  Letters 
Patent;  and  in  Chinnammal  v-  Tuldkannaiammal  [c)  OQCsi- 
sional  sales  of  grain  by  the  defendant,  a  Mofussil  trader^ 
through  a  general  broker  in  Madras   for  commission  re- 
ceived from  the  purchasers,  it  was  ruled,  did  not  give  the 
High  Court  jurisdiction  over  the  defendant,  Scotland,  C.  J., 
being  of  opinion  that  in  order  to  give  such  jurisdiction 
**  the  defendant  should,  at  the  time  of  the  commencement 
of  the  suit,  carry  on,  within  the  local  limits  of  the  court's 
jurisdiction,  some  independent  regular  business  in  person,  as 
in  the  case  of  Mitchell  v.  Hender  (rf),  or  at  an  office  or  other 
fixed  place  of  business  (see  Rolfs  v.  Learmouth)  {e)   either 
personally,  or  by  clerks  or  servants  employed  by  the  defend- 
ant, and  conducting  the  business  under  his  control  and  in 
his  individual  or  partnership   name'^ — observations    which 
ascribe  a  wider  scope  to  the  words  "  carry  on  business"  than 
the  previous  remarks  in  1  Mad.  H.  C.  Rep.  286  requiring  a 
personal  and  regular  attendance  to  business.     Perhaps  the 
strongest  case  against  the  jurisdiction  is  Haijihan  Bas  v. 
Bhagwan  Das  (/).     It  seems  to  rfequire  that  there  should  be 
an  element  of  permanency  in  the  business,  and  to  go  far  be- 
yond the  Bombay  case  which  we  have  first  mentioned.    In 
consequence  of  the  view  which  we  take  of  the  present  case, 

(if)    1  Bom.  H.  C.  Rep.  220.       (b)    1  Mad.  H.  C.  Rep.  285. 
(c)   3  Ibid.  146.        (rf)    23  L.  J.,  Ni  S.,  Q.  B.  2/3. 
(e)    14Q.  B.  196.        (/)     7  Beng.  L.  Rep.  102. 
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it  is  unnecessary  for  us  to  say  whether  we  should  follow  that 
Calcutta  case. 

CI.  2  of  Sec.  XVII.  of  the  Civil  Procedure  Code  requires 
not  omly  that  the  agent  should  carry  on  business  for  his 
principal,  but  that  the  agent  should  carry  ou  such  business 
'^in  the  name  of"  the  principal. 

We  are  quite  satisfied  that  Messrs.  Ritchie,  Steuart,  and 
Co.  were  by  the  letter  of  Messrs.  Charles  Saunders  and  Co. 
(rjarked  C  and  annexed  to  Mr.  Smith's  affidavit)  fully  con- 
stituted their  agents  to  obtain  freight  for  the  '^  Rial  to/'  and 
we  think  that  it  was  while  acting  as  such  agents  Messrs. 
Pvitcliie,  Steuart,  and  Co.  claimed,  in  that  capacity,  a  lien  on 
tlio  64  bales  for  the  expenses  incidental  to  and  consequent 
upon  the  discharge  of  those  bales  from  the  ship,  and  for  put- 
ting and  keeping  them  on  shore ;  and  we  are  not  satisfied 
tliat  the  agency  ceased  upon  the  sailing  of  the  ship  from 
Bombay,  or  that  it  does  not  continue,  as  regards  the  64 
bales  or  the  unsold  portion  of  them  detained  by  Ritchie, 
Sceuart,  and  Co.,  and  perhaps  as  to  the  proceeds  of  those 
which  were  sold,  until  the  present  moment ;  if  so,  this  case 
would  not  fall  within  Mohha  Harulcraj  Joslii  v.  Biseswar  Doss 
t/),  in  which  it  was  held  that  the  gumdsta  of  a  firm  ceases  to 
be  a  recognised  agent,  within  cl.  2  of  Sec.  xvii.,  when  the 
business  of  the  firm  has  ceased  before  the  institution  of  the 
Miit.  But,  even  assuming  this  to  be  so,  we  find  ourselves 
quite  unable  to  hold  that  Ritchie,  Steuart,  and  Co.  have 
boon  or  are  carrying  on  business,  in  respect  of  the  matters 
tlie  subject  of  this  suit,  m  the  name  of  the  defendant,  Charles 
launders,  or  of  Charles  Saunders  and  Co.,  although  they 
(Ritchie,  Steuart,  and  Co.)  have  been  carrying  on  business 
for  Charles  Saunders  and  Co.  Putting  aside  the  question 
as  to  whether  the  business  carried  on  by  the  agent  must  be 
a  continuous,  and  not  an  occasional  or  desultory  business,  in 
'•rder  to  render  the  agent  a  recognised  agent  within  cl.  2  of 
Sec.  xvn.  of  the  Civil  Procedure  Code,  we  cannot  find  any 
evidence  that  Ritchie,  Steuart,  and  Co.  carried  on  business 
in  the  name  of  Charles  Saunders  and  Co.  In  the  three 
shipping  orders  produced  at  our  desire  they  sign  their  firm^s 
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.name  as  '^Agents  for  the  Captain/^  and  do  not  disclose  the 
name  or  names  of  the  owners — a  circumstance  which  distin- 
guishes this  case  from  that  mentioned  in  the  note  at  page 
111  of  7  Bom.  H.  C.  Eep.,  0.  C.  J.,  and  which,  therefbre, 
renders  it  unnecessary  for  us  to  discuss  that  decision.  We 
are  inclined  to  think  that  a  Bombay  firm  simply  employed 
by  the  owners,  resident  in  England,  of  a  ship  visiting  Bom- 
bay, to  procure  freight  for  her  for  a  particular  *  Tojage, 
cannot,  under  ordinary  circumstances,  be  regarded  as  carry- 
ing on  business  in  the  name  of  the  owners,  and^  thereFore, 
ciannot  be  deemed  recognised  agents  of  the  owners  withia 
cl.  2  of  Sec.  XVII.  of  the  Civil  Procedure  Code. 

Tho  cos,  .W  by  tte  pUintiff  must,'  ^ordingl,,  b. 

disallowed,  and  the  service  upon  Messrs.  Bitchie,  Steuart, 
and  Co.  of  the  original  summons  in  this  suit,  and  of  the 
notice  to  file  a  written  statement,  must  be  set  aside  with 
costs. 

As  to  the  case,  Lutchmepitt  JDogare  v.  Sibnarain  Muiidk, 
cited  to  us  from  1  Hyde  97,  where  it  was  held  that  a  partner 
could  not  be  treated,  as  the  recognised  agent  of  his  copart- 
ner (A),  we  do  not  wish  to  express  any  opinion  at  present. 

As  to  how  far  the  captain  of  a  foreign  vessel  trading  to  an 
Indian  port  can  be  said  to  dwell,  carry  on  business,  or  work 
for  gain  within  the  meaning  of  the  Small  Cause  Court  Act, 
a  reference  to  The  Queen  v.  Tlie  Judges  of  the  Small  Cau^c 
Court  in  re  Williams  v.  Smith  (i)  may  be  useful. 

Attorneys  for  the  plain ti£f:  Shapurji  a7id  Thakurdas^ 

Attorneys  for  Messrs.  Ritchie,  Steuart,  and  Co. :  Manisiy 
and  Fletcher. 

(g)    6  Beng.  L.  Rep.,  Appx.  11  S.  C. ;  13  Calc.  W.JRep.,  Civ.  R.  345. 
(A)    Vide  contra  Bamchundra  Bose  v.  Snead,  7  Beng.  L.  Rep.,  Appx. 
58.— En, 

(t)   2  Taylor  &  Bell  4. 


r 
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Megji  Haxsba'j  ct  al Plaintiffs.  Dec.8,ii. 


Ramji  Joita'  .' , Defendant. 

AttaehmeiU  of  Debt — Equitable  Assignment  prior  to  Attachment — 
Xotiee— Assignee  for  Value  without  Notice — Judgment-Creditor — Attach' 
ment  on  Funds  of  Debtor,  expected  to  reach  hands  of  a  third  person,invalid — 
Assignment  of  Funds,  expected  to  reach  hands  of  a  third  person,  valid — 
Stamp, 

A  creditor,  who  attaches  a  debt  due  to  his  judgment-debtor,  is  not 
in  the  saioe  position  as  an  assignee  for  value  of  such  debt  without  notice  of 
»  prior  assignment,  bat  in  respect  to  prior  assignments  stands  in  no  better 
|x)sition  than  his  judgment-debtor.  Aq  assignment  prior  to  attachment 
that  is  good  against  the  judgment-debtor  is  also,  as  a  general  rule,  good 
against  his  attaching  creditor. 

Notice  to  the  holder  of  funds  is  not  necessary  to  complete,  as  against  the 
assignor,  an  equitablt  assignment  of  such  funds. 

In  August  1870  Ramji  Joiti  signed  and  gave  to  Messrs.  F.,  S.,  &  Co. 
a  letter  addressed  to  Messrs.  Ewart^  Latham,  and  Co.,  by  which  he 
*^ requested  them  to  pay  over  to  Messrs.  F.,  S.,  &  Co.  any  surplus  pro- 
ceeds of  his  consignment  of  one  hundred  bales  per  'Aurora,'  after 
recovery  from  the  underwriters  of  the  amount  due  under  a  policy  of 
insurance"  (which  had  been  effected  on  the  hundred  bales),  after  making 
certain  deductions. 

This  letter  was  given  to  Messrs.  F.,  S.,  &  Co.  in  consideration  of  a  pre- 
existing debt. 

On  the  8th  of  August  1870  Messrs.  F.,  S.,  &  Co.  sent  the  letter  to 
Messrs.  Ewart,  Latham,  and  Co.,  with  a  request  that  they  should  act 
upon  it 

The  surplus  proceeds  of  the  insurance  of  the  one  hundred  bales  reached 
Messrs.  Ewart,  Latham,  and  Co.  on  the  26th  of  June  1871^  and  were  at- 
tached in  their  hands  by  a  judgment-creditor  of  Ramji  Joita  before  they 
were  paid  over  to  Messrs.  F.,  S.,  &  Co. 

Held,  That  R^mji  Joitd  had  validly  assigned  the  surplus  proceeds  of  the 
Imndred  bales  to  Messrs.  F.,  S.,  &  Co.,  and  that  such  assignment  was 
T>lid  as  against  subsequent  attaching  creditors. 

Stmbk,  That  an  Attachment  upon  such  surplus  proceeds  before  they 
reached  the  hands  of  Messrs.  Ewaif^  Latham^  and  Co.  from  the  under- 
^^nter  would  have  been  invalid. 

Bfli*  That  a  letter  by  which  a  chose  in  action  (a  debt)  was  equitably 
usigtted  did  not  require  a  stamp  where  the  chose  in  action  was  not  in 
Britiah  India  at  the  time  of  the  assignment. 

TiilS  WEB  a  summons  taken  out  by  Megji  Hansraj  and  his 
oo-'plaiiitiff  in  the  above  suit,  calling  upon  Messrs.  Ewart^ 
I^aAam,  Mid  Co.  to  show  cause  why  they  should  not  pay  to 
the  flauitiflhtlie  amount  of  their  decree  and  costs,  amounting 
to  wwaax  of  Bs.  2,025,  out  of  a  sum  of  Bs.  5,149  in  the  hands  of 
vm«— 23  o  c 
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Messrs.  Bwart,  Latham,  and  Co.,  and  alleged  to  be  due  to  the 
defendant  Rfimji  Joit&,  as  surplus  proceeds  in  respect  of  a 
consignment  of  cotton  shipped  to  England  through  Messrs. 
Ewart,  Latham,  and  Co.,  realised  on  a  policy  of  insurance 
effected  on  that  consignm3nt.  The  facts  are  fully  set  forth  in 
the  judgment  of  the  court. 

The  21st  para,  of  the  Affidavit  of  Mr.  Eeid,  alluded  to  in 
the  argument  of  counsel  and  the  judgment  of  the  court,  was 
as  follows : — 

"  After  the  2drd  of  June  1870  1  had  several  interriews  with  Ramji  Joiti 
at  which  I  threatened  him  with  legal  proceedings  unless  he  ga?e  me 
security  for  the  repayment  of  the  money  advanced  to  him.  One  of  thefe 
interviews  took  place  at  my  bungalow  shortly  before  the  1 6th  of  July  1870. 
At  this  interview  my  partner  Walter  Lang,  my  clerk  Sordbji  Rustamji, 
and  one  Dayar&m  Manch&ram  were  present.  I  pressed  Riimji  Joita  then 
and  there  either  to  pay  the  money  which  he  owed  to  us,  or  to  give  security 
for  the  payment  of  it,  and  the  said  R4mji  Joit&  then  and  there  distinctly 
stated  that  he  would  assign  or  make  over  to  us  the  surplus  moneys  of  bit 
consignment  per  '  Aurora'  through  Messrs.  Forbes  and  Co.  and  Messrs. 
Ewart,  Latham,  and  Co.,  and  that,  in  order  to  ensure  the  payment  to  us  of 
the  said  moneys,  he  would  sign  letters,  to  be  prepared  by  us,  requesting 
Messrs.  Forbes  and  Co.  and  Messrs.  Ewart,  Latham,  and  Co.  to  pay  the 
said  moneys  to  us.  The  said  letters  could  not  be  prepared%here  and  then. 
because,  as  before  stated,  the  interview  took  place  at  my  bungalow,  and  I 
had  not  the  necessary  materials  at  hand." 

Some  time  afler'  this  interview  Bimji  Joitd  left  Bombay, 
and  the  letter  of  the  18th  of  July  was  sent  after  him  and 
signed  by  him  in  the  Mofussil. 

The  above  summons  was,  by  Sabojbnt,  J.,  adjourned  into 
court,  and  was  argfued  before  Westropp,  C.  J.,  and  Saegbnt, 
J.,  on  the  8th  of  December  1871. 

Farran,  on  behalf  of  Messrs.  Ewart,  Latham,  and  Co*, 
showed  cause. 

The  Ho7iorable  J,  &  White  (Advocate  Greneral)  showed 
cause  on  behalf  of  Messrs.  Finlay,  Scott,  and  Co.  He  argued 
that,  under  the  circumstances  stated  in  para.  21  of  Mr.Beid's 
Affidavit,  and  by  the  letter  of  the  18th  of  July  1870,  lUmji 
Joitii  had  made  a  valid  assignment  in  equity  of  all  his  interest 
in  the  surplus  proceeds  of  the  consignment  made  through 
Messrs.  Ewart,  Latham,  and  Co.  to  Messrs.  Finlay,  Scott, 
and  Co.,  long  before  the  attachment  laid  on  these  proceeds 
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by  the  plaintifib  and  the  other  attaching  creditorSj  and  conse- 
qnently  that  there  was^  at  the  time  the  attachments  were  laid 
on^  no  interest  left  in  B&mji  Joit&  on  which  the  attachments 
could  operate ;  that^  in  order  to  render  the  equitable  assign- 
ment valid  as  against  B&mji  Joit^^  notice  to  Messrs.  Ewart^ 
Latham,  and  Co.,  after  the  surplus  proceeds  had  reached  their 
hands,  was  not  necessary,  and  that  the  assignment  being 
valid  against  B^mji  Joit^  was  valid  against  his  attaching 
creditors,  who  did  not  occupy  the  position  otpuisne  assignees 
of  Ramji  Joit&  for  value  and  without  notice  of  the  prior  as- 
sigmnent,  but  stood  in  the  same  position  as  Bfimji  Joit£ 
himself.  He  commented  on  the  several  cases  cited  by  Bay- 
lej,  J,,  in  his  judgment  in  the  case  of  Ldlji  Ladha  v.  Eimji 
/ai/a,*  and  argued  that  th&t  case  had  been  wrongly  decided. 

Uarriott,  for  the  second  attaching  creditors,  Purshotam 
Lakhmidas  and  others,  relied  upon  the  judgment  in  L&lp 
ladha  v.  Bdmji  Joita.  He  also  contended  that  if  there  were 
an  equitable  assignment  made  by  B^mji  Joit£,  it  was  made  by 
the  letter  of  the  18  th  of  July  1870,  as  the  prior  negotiations 
between  Bdmji  Joitd  and  Finlay,  Scott,  and  Co.  had  not 
resnlted  in  a  definite  agreement,  and  that  the  letter  of  the 
1 8th  of  July  could  not  be  used  as  an  assignment,  as  it  was 
not  stamped  as  such. 

The  Eonorable  A.  B.  Scohle  followed  for  the  plaintiflfs. 

Our.  adv.  vult. 

Westbopp,  C.J. : — ^The  plaintiffs  (who  are  judgment-credi- 
tors  in  this  cause  of  the  defendant,  Bdmji  Joitd)  obtained,  on 
the  17th  of  November  last,  a  Judge^s  summons,  calling  upon 

•  In  this  case  Bayky,  J.,  decided  that  an  equitable  assignment  made  by 
Ramji  Joita  to  Messrs.  Pinky,  Scort,  and  Co.,  under  circumstances  similar 
to  those  in  the  present  case,  was  invalid,  because  no  notice  of  it  was  given 
to  Messrs.  Forbes  and  Co.  before  the  attachment  was  laid  on  by  the  plain- 
tiff. Ulji  Ladha,  as  the  letter  of  the  18th  of  July  1870  was  sent  to  them 
(Messrs.  Ewart,  Latham,  and  Co.)  before  the  surplus  proceeds  had  reached 
their  hands,  and,  therefore,  did  not  amount  to  a  notice  of  the  assignment. 
He  relied  in  his  judgment  upon  the  following  cases  :—  Buller  v.  Plunkett, 
1  John  &  H.  441  ;  Webster  v.  Webster,  31  Beav.  393;  Somerset  v.  Cox, 
33  Bcav.  634 ;  Earl  of  Suffolk  v.  Cox,  36  L.  J.,  Ch.  691.  See  this  judg- 
ment, referred  to  post,  p.  173. 


1871. 

Meoji 

Hl.M8aA'j 

et  al. 

V, 

JonV. 


172  BOMBAY  HIGH  COUET  REPORTS. 

1871.       Messrs.  Ewart,  Latham,  and  Co.,  of  Bombay,  to  show  cause 

Haxvsra'j  (if  ^^y  ^^^7  ^^^)  ^^7  *l^®y  should  not  pay  to  the  plaintiffs 
^*  ^'  the  amount  of  the  decree  and  costs  in  this  cause  (Rs.  2,025) 
Ha'uji  out  of  the  sum  of  Bs.  5,149  in  their  hands,  and  alleged  to 
be  due  to  the  defendant,  Rdmji  Joitd,  as  surplus  proceeds  in 
respect  of  a  consignment  of  cotton  shipped  to  England  by 
the  '^  Aurora,*^  realised  upon  a  policy  of  assurance  effected 
on  that  consignment.  The  "  Aurora"  and  her  cargo  were 
destroyed  at  a  distance  of  fifty  miles  from  Bombay  by  fire 
when  on  her  voyage  to  England,  and  under  circumstances 
too  well  known  to  need  description. 

The  defendant,  being  under  heavy  liabilities  (about  Bs. 
23,000)  to  Messrs.  Finlay,  Scott,  and  Co.,  of  Bombay, 
under  circumstances  set  forth  in  an  affidavit  made  by  Mr. 
Reid  of  that  firm,  and  being  much  pressed  to  make  good 
those  liabilities,  with  a  view  to  do  so  in  part,  gave  to 
Messrs.  Finlay,  Scott,  and  Co.  a  letter  dated  the  18th  July 
1870,  but  not  actually  signed  by  the  defendant,  Bdmji  Joita, 
until  some  day  intermediate  between  that  day  and  the  8th  of 
August  1870.  It  was  addressed  to  Messrs,  Ewart,  Latham, 
and  Co.,  of  Bombay,  and  is  as  follows : — 

"  Messrs.  Ewart,  Latham,  and  Co., 

Bombay. 

Dear  Sirs, — I  have  to  request  that  you  will  pay  over  to  Messrs.  Finlay, 
Scott,  &  Co.  any  surplus  proceeds  of  my  consignment  of  100  bales  of  cotton 
per  •  Aurora,'  after  recovery  from  the  underwriters  of  the  amount  due 
under  the  policy  of  insurance,  and  after  deduction  of  the  amount  draivu 
against  the  said  consignment  and  your  usual  charges. 

I  remain,  &c., 

Ra^mji  Joita'." 

That  letter  was  on  the  8th  of  August  1870  delivered  to 
Messrs.  Ewart,  LatLam,  and  Co.,  inclosed  in  a  letter  of  the 
last-mentioned  date  to  them  from  Messrs.  Finlay,  Scott,  and 
Co.  By  letter  of  the  same  date  (8th  August  1870)  Messrs. 
Ewart,  Latham,  and  Co.  replied  to  Messrs.  Finlay,  Scoti, 
and  Co.,  acknowledging  receipt  of  the  two  foregoing  letters, 
and  promising  to  place  them  ^^  on  record.^* 
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On  the  9fcli  of  September  1870  a  prohibitory  order,  founded ^^71. 

on  the  decree  in  this  cause,  was  served  on  Ewart,  Latham,     Hansra'j 
and  Co.  at  suit  of  the  present  plaintiffs,  attaching  the  same        **  ^^^• 
surplus  proceeds.     Those  surplus  proceeds  had  not  at  that       Ba'mji 
time  reached  the  hands  of  Ewart,  Latham,  and  Co.,  and  did 
not  in  fact  reach  them  until  the  26th  of  June  1871.     For 
this  reason  the  plaintiffs,  rightly  supposing  that  their  attach- 
ment was  abortive  (7  Beng.  L.  Rep.  186),  sued  out  another 
attachment  of  the  same  surplus  proceeds  by  way  of  prohi- 
bitory order,  which  was   served  upon  Ewarfc,  Latham,  and 
Co.  upon  the  2nd  of  October  1871. 

In  another  suit  (No.  522  of  1870)  brought  against  the 
same  defendant,  Ramji  Joitu,  Purshotam  Lakhmidiis,  who 
had  obtained  a  decree  for  Rs.  4,485  in  it,  sued  out  an  attach- 
ment of  the  same  surplus  proceeds  by  prohibitory  order, 
which  was  served  upon  Ewart,  Latham,  and  Co.  upon  the 
2nd  of  October  1871. 

There  were  certain  other  attaching  creditors  of  Ramji  Joitfi, 
who  (as  well  as  those  in  Suit  No.  522  of  1870)  have  had 
special  notice  of  the  present  proceedings.  They  havo  not, 
however,  appeared  to  sustain  their  claims  against  the  fund 
the  subject  of  it.  It  has  been  stated  that  their  decrees  havo 
been  otherwise  satisfied. 

Messrs.  Finlay,  Scott,  and  Co.  deny  that  anyof  the  attach- 
ments can  be  sustained  as  against  their  claim  founded  upon 
the  letter  of  the  18th  of  July  1870,  delivered  to  Ewart, 
Latham,  and  Co.  on  the  8th  of  August  1870. 

The  attaching  creditors,  who  have  appeared  by  counsel,  on 
the  other  hand,  rely  upon  an  elaborate  judgment  of  Mr. 
Justice  Bayley,  given  in  September  last,  under  circumstances 
in  all  material  points  precisely  similar  to  those  which  exist  in 
the  present  case.  The  surplus  proceeds  in  the  case  before  him 
were  those  of  a  policy  of  insurance  upon  150  bales  of  cotton, 
consigned  by  Rdmji  Joiti  to  England  through  Messrs.  Forbes 
and  Co.,  of  Bombay.  Rdmji  Joitd  had  given  to  Finlay,  Scott, 
and  Co.  a  letter,  addressed  to  Forbes  and  Co.,  dated  18th 
Jnly  1870,  directing  them  to  pay  over  to  Finlay,  Scott,  and 
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_  Go.  the  snxplcis  proceeds  of  the  150  bales  when  realised  from 
the  nnderwriters.  That  letter  was  the  same  in  form  as  tlie 
letter  in  this  case  addressed  by  Bimji  Joitfi  to  Ewart^  La- 
tham^ and  Co.  The  snrplas  proceeds  did  not  reach  Forbes 
and  Co.^B  hands  nntil  April  1871,  long  after  Finlay,  Scott, 
and  Co.  had  caused  the  letter  of  R&mji  Joit£  addressed  to 
Forbes  and  Co.  to  be  delivered  to  them.  An  attachment  at 
soit  of  Lalji  Ladha  et  ah  v.  Bdmji  Joita  (Cause  No.  285  of 
1870)  was,  subsequently  to  the  surplus  proceeds  of  the 
150  bales  reaching  the  hands  of  Forbes  and  Co.,  laid  upon 
these  surplus  proceeds.  That  attachment  Mr.  Justice  Bayley 
upheld  against  the  claim  of  Finlay,  Scott,  and  Co.^  althoogli 
the  letter  of  assignment  was  prior  in  date  to  the  attachment. 
His  decision  seems  to  have  rested  chiefly  on  the  groond 
that  the  notice  which  Finlay,  Scott,  and  Co.  gave  of  their 
claim  to  Forbes  and  Co.  was  abortive,  because  there  was 
not  then  any  debt  due  from  Forbes  and  Co.  to  B&mji  Joiti, 
as  the  surplus  proceeds  of  the  150  bales  had  not  then  reached 
Forbes  and  Co.  He  also  appears  to  have  thought  that  the 
validity  of  the  assignment  by  B^mji  Soiti  to  Finlay,  Scott^ 
and  Co.  of  those  surplus  proceeds  was  impeachable  under 
the  Stat.  13  Eliz.,  c.  5. 

In  the  present  case,  counsel  for  Finlay,  Scott,  and  Co. 
admit  that  the  decision  of  Mr.  Justice  Bayley  is*in  point  as 
a  precedent,  but  argue  that  the  decision  itself  is  at  variance 
with  prior  and  well-established  authorities. 

My  brother  Sargent,  before  whom  this  summons  came  in 
the  first  instance,  under  the  above  circumstances,  adjourned 
it  into  court  for  argument  before  two  Judges.  It  was, 
accordingly,  argued  before  him  and  myself  on  Friday  last. 

A  creditor  may  "under  his  judgment  take  in  execution 
all  that  belongs  to  his  debtor,  and  nothing  more.  He  stands 
in  the  place  of  his  debtor.  He  only  takes  the  property  of  his 
debtor  subject  to  every  liability  under  which  the  debtor 
himself  held  it.**  So  spoke  Vice- Chancellor  Wigram  in 
Whitworth  v.  Oaugain  (3  Hare,  416, 425,  aflirmed  on  appeal 
by  Lord  Cottenham,  C,  1  Phillips,  728).  The  Vice-chancellor 
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continued :  "  First  take  the  case  of  an  ordinary  trust.     It        ^^'^' 
could  not  for  a  moment  be  contended  that  this  Court  would     Hakmu'j 
not  protect  the  interest  of  the  cestui  que  tricst  against  the        **  **• 
judgment-creditor   of  the  trustee.     The  judgment  of  Lord       Rk'm 
Cottenham  in  Newlands  v.  Paynter  (a)  is  decisive  upon  that 
point,  and  the  other  cases  cited  at  the  bar  prove  the  same  thing. 
Secondly,  take  the  case  of  a  purchaser  for  value  before  con- 
veyance.    Lodge  v.  Lyseley  {b)  is  an  authority,  if  authority 
could  be  wanting,  to  show  that  the  equitable  interest  of  such  a 
party  will  be  preferred  in  equity  to  the  claim  of  the  judgment- 
creditor  of  the  vendor.     Again,  take  the  case  of  an  equitable 
charge  to  pay  debts,  or  legacies,  or  any  other  equitable  in- 
terest except  that  ofan  equitable  mortgagee,  and  I  apprehend 
tie  right  of  the  equitable  incumbrancer  to  be  preferred  to 
the  judgment-creditor  of  the  debtor,  in  whom  the   legal 
estate '  of  the  property  charged  might  be,  will  be,  as  indeed 
it  properly  was,  admitted.     And  if  such  equitable  interests 
are  thus  protected,  upon  what  principle  is  the  equitable 
mortgagee  to  be  excluded  from  the  like  protection  ?    Unless 
I  misunderstand   the   report  of  the    case  of  WilHams  v. 
Graddoeh  (c),  the  counsel,  as  well  as  the  Court,  were   of  opi- 
nion that  an  interest  by  way  of  equitable  mortgage  was 
entitled  in  this  Court  to  the  same  protection  against  judg- 
mentsas  other  equitable  claimants."     And  so,  accordingly,  it 
was  held  in  that  case  of  Whitivorth  v.  Oaugain^  a  decision  of 
which  Lord  St.  Leonards,  in  Abbott  v.  Straiten  {d)^  expressed 
bis  approval. 

Inasmuch,  then,  as  the  judgment-creditors  can  only  by 
their  attachments  take  the  property  of  their  debtor,  R^mji 
Joit4,  subject  to  all  equities  which  would  aflRsct  it  in  his 
hands,  the  question  which  presents  itself  for  our  considera-^ 
tion  is  whether  there  was,  previously  to  the  attachments 
relied  upon,  an  equitable  assignment  by  Bdmji  Joitd  to 
Finlay,  Scott,  and  Co.  of  the  surplus  proceeds  of  the  one 

(a)  4  Myl.  &  Cr.  408.  {b)  4  Sim.  70. 

(e)  4  Sim.  316.    See  also  Alexander  v.  Crosby,  I  Jo.  &  Lat.  670,  671, 
by  Lord  St.  Leonards. 

{d)  3  Jo.  &  Lat.  603. 
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.  hundred  bales,  which  assignment  would  have  been  vaUd  as 
against  himself  ?  If  there  were  such  an  assignment,  there 
could  have  been  no  right,  title,  or  interest  of  Ramji  JoitS  upon 
which  the  attachments  could  operate. 

Now  a  good  assignment  of  a  chose  inaction  may, inequity, 
bo  made  even  by  parol  (2  Spence,  856),  and  it  has  been 
argued  by  Mr.  "White  that  the  facts  disclosed  in  para.  21 
of  Mr.  Reid^s  affidavit  amount  to  such  a  parol  assignment 
to  Finlay,  Scott,  and  Co.  But  wo  do  not  think  it  necessary 
to  resort  to  para.  21  for  an  oral  equitable  assignment  of  the 
surplus  proceeds.  We  think  that  the  letter  dated  on  the  18tli 
July  and  signed  by  R^mji  Joita  before  the  8th  of  August,  is 
a  good  equitable  assignment  in  writing  to  Finlay,  Scott,  and 
Co.  It  closely  resembles  the  letter  which  in  Diplockx. 
Hammond  (c)  was  held  to  be  a  valid  equitable  assignment. 
(See  also  Chowno  v.  Baylis,  31  Beav.  351.) 

It  has,  however,  been  said  that  the  moneys  had  not  reach- 
ed Ewart,  Latham,  and  Co.  on  the  8th  of  August  1870,  when 
they  received  the  letter,  and,  therefore,  that  there  was  not 
any  vahd  assignment.  But  this  argument  is  not  well  found- 
ed. It  rests  upon  a  confusion  of  assignment  with  notice. 
It  was  not  merely  possible,  but  highly  probable,  that  the 
surplus  proceeds  of  the  one  hundred  bales,  realisable  by  means 
of  the  policy  of  insurance,  would  reach  the  hands  of  Ewart, 
Latham,  and  Co.,  through  whose  firm  Rdmji  Joita  had  con- 
signed those  one  hundred  bales  to  England.  The  Court  of 
Chancery  gives  effect  to  assignments  of  every  kind  of  future 
and  contingent  interests,  and  possibilities,  in  real  and  per- 
sonal property,  if  made  for  valuable  consideration  (2  Spence, 
852-865).  This  court  also  is  a  Court  of  Equity,"  and  follows 
the  same  doctrine.  Such  assignments  operate  by  way  of 
agreement  or  contract,  which  a  Court  of  Equity  will  enforce. 
Those  surplus  proceeds,  therefore,  though  not  attachable 
under  the  Civil  Procedure  Code  by  a  prohibitory  order  to 
Ewart,  Latham,  and  Co.,  before  the  moneys  reached  their 
hands,  and  though  probably  not  the  subject  of  suit  against 
Ewart,  Latham,  and  Co.  until  then,  yet,  being  at  leastapos- 

(e)    2  Sm.  &  G.  141. 
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!5ible  interest  in  R^mji  Joitfi,  were  assignable  by  him  in  equity.        1871. 
Such  assignment,  if  good  against  him,  will  be  so  against  his        Megji 
jndgment-creditors  laying  on  attachments  subsequent  to  the        *J'^^|^"' 
assisrnment;    In  order  to  obtain  a  clear  view  of  this  case,  it  ^'• 

must  be  remembered  that  this  is  not  a  struggle  between  Joita'. 
rival  assignees,  but  is  one  between  an  assignee  for  valuable 
consideration  and  attaching  creditors.  It  is  true  that  the 
prior  assignee  in  equity  of  a  chose  in  action  (a  debt),  not 
having  given  notice  to  the  debtor  from  whom  the  debt  is 
due,  cannot  claim  against  a  subsequent  assignee  for  valuable 
consideration  who  did  give  such  notice  (/) ;  but  the  reason 
for  this  is  that,  if  a  contrary  doctrine  were  allowed  to  pre- 
vail, it  would  enable  the  creditor  or  cestui  que  trust  to 
commit  a  fraud,  by  leaving  it  in  his  power  to  assign  his  in- 
terest first  to  one  and  then  to  another  person,  and  perhaps 
to  a  great  many  more,  and  then  persons,  to  whom  the  cre- 
Jitor  or  cestui  que  trust  might  subsequently  offer  to  assign 
tor  valuable  consideration,  would  have  no  opportunity  of  as- 
certaining, by  any  communication  with  the  debtor  or  trustee, 
whether  or  not  there  had  been  a  prior  assignment  of  the  debt 
or  interest  on  which  they  proposed  to  rely  as  a  security  for 
their  money.  When  it  is  said  that  an  assignee  has  not  done 
everything  to  perfect  the  assignment  until  he  has  given  notice 
t^)  the  trustee  or  debtor,  that  means  to  perfect  it  for  certain 
purposes — ^for  it  is  plainly  complete  as  between  the  assignor 
and  assignee,  if  no  third  person  claiming  under  the  assignor 
intervenes.  This  reason  does  not  apply  to  the  case  of  judg- 
ment-creditors, who  obtain  their  decrees  quite  irrespectively 
of  the  property,  the  subject  of  the  assignment.  These  pro- 
positions will  bo  found  to  be  borne  out  by  the  remarks  of 
Lord  Lyndhurst  in  Foster  v.  Cockerell  (g),  and  of  Lord 
Chancellor  Sir  Mazii^re  Brady  in  Molloy  v.  French  (h),  and  by 
Forfescuer,  Barnett  (i),  Hobsonv.  Bcll(j),  and  Spence  761, 
765.  And  in  accordance  with  these  views  it  was  decided  in 
^uiticc  V.  Wynne  (k)  that,  between  volunteers,  giving  notice, 

[f)    Dearie  v.  Hall,  3  Russ.  1,  and  Loveridge  v.  Cooper,  ibid.  30. 
ig)    3  CL  &  F.  456,  475.  (A)     13  Ir.  Eq.  R.  261. 

(i)     3  Mvl.  &  K.  36.  0)    2  Beav.  23. 

(k)     12  Ir.  Chan.  Rep.  289,  299. 
vin — 24  o  c 
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^^^'       to  the  debtor,  of  an  assignment  of  the  debt  does  not  affect 

Meoji      priorities.     Lord'  Justice  Blackbnme  there  said :  ''  It  would 

etoL       be  a  total  perversion  of  the  doctrine  of  this  Coort  to  alloiiv 

Ra'icji       want  of  notice  of  a  prior  title  to  be  a  ground  of  defence  of  a 

Joita'.      puisne  title  or  incumbrance  acquired  without  consideration. 

That  doctrine  is  founded  on,  and  limited  to,  the  purpose  of 

protecting  purchasers,  and  never  can  be  called  in  aid  of  the 

right  of  a  party  claiming  under  a  voluntary  instrument, 

which  is  the  claim  of  the  respondent  here/'   Now  in  this  case 

the  assignees  of  the  chose  in  action  (Finlay,  Scott,  and  Co.) 

are  such  for  valuable  consideration,  namely,  a  pre-existing 

debt  of  Bs.  28,000  due  to  them  by  the  assignor,  Bdmji  Joit& ; 

and  the  attaching  creditors  are  not   rival   assignees  for 

valuable  consideration,  or  indeed  assignees  at  all.    They  arc 

in  no  better  position,  as  regards  Finlay,  Scott,  and  Co.,  than 

B&mji  Joit&  himself  would  be. 

This  not  being  a  case  of  rival  assignees,  we  think  that  the 
fact  that  notice  was  given  to  Ewart,  Latham,  and  Co.  by 
Finlay,  Scott,  and  Co.,  before  the  moneys  reached  the  hands 
of  the  former,  does  not  affect  the  case,  and,  therefore,  that 
the  cases  which  have  been  cited  for  the  execution-creditors, 
and  which  were  decided  with  reference  to  the  time  at  which 
notice  was  given,  are  inapplicable  here.  As  to  BuUer  v. 
Plunkett  {I),  in  which  there  were,  by  an  officer  in  the  army 
two  covenants  to  assign  the  proceeds  of  his  commission  to  two 
different  parties ;  and  in  both  cases  those  parties  gave  notice 
to  the  army  agent  before  those  proceeds  reached  his  hands, 
which  notices  Vice-Chancellor  Wood  treated  as  null  and  in- 
operative, and,  therefore,  refused  to  give  priority  to  the 
second  covenantee,  who  had  given  the  earlier  notice,  it 
is  worthy  of  remark  that  he  did  not  hesitate  to  give  effect 
to  the  first  covenant  as  a  good  equitable  assignment,  al- 
though no  valid  notice  of  it,  in  his  opiuion,  had  been  given 
to  the  army  agent.  In  Webster  v.  Webster  (m).  Lord  EomiUy, 
M.  B.,  in  giving  preference  to  the  equitable  assignee  over  the 
attaching  creditor,  is  reported  as  attributing  some  importance 
to  the  fact,  that  a  proper  notice  of  the  assignment  was  given 

(0    1  John.  &  Hem.  441.  (m)    31  Beav.  393,  398. 
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to  the  garnishee  before  the  second  attachment.     We  think,       1871. 
however,  that,  so  far  as  regards  the  claim  of  the  equitable       Mboji 
assignee,  the  result  of  that  case  as  between  him  and  the  at-        e^a*^' 
taching  creditor  ought  to,  and  most  probably  would,  have  ^; 

been  the  same,  whether  or  not  the  equitable  assignee  had  Joita'. 
given  any  notice.  There  was  not  any  necessity  for  notice  to 
the  garnishee  in  order  to  make  the  equitable  assignment 
binding  on  the  assignor,  and,  therefore,  binding  on  his  at- 
taching creditor.  Indeed,  Lord  Bomilly  admits  (page  897) 
that  the  attaching  creditor  could  rightly  attach  only  such 
moneys  in  the  hands  of  the  garnishee  as  the  assignor  himself 
could  recover  from  the  garnishee.  Any  equities,  which  were 
good  as  against  Mr.  Guy  Webster,  would  have  been  so  as 
against  his  attaching  creditor. 

Some  arguments  were  sought  to  be  drawn  for  the  execu- 
tion-creditors from  what  it  was  alleged  would  have  been  the 
position  of  Finlay,  Scott,  and  Co.,  as  equitable  assignees  who 
had  given  a  premature  notice,  with  respect  to  assignees  in 
bankruptcy  or  insolvency.  But  as  B&mji  Joitd  was  neither  a 
bankrupt  nor  insolvent,  it  is  unnecessary  to  complicate  this 
case  with  such  considerations. 

Counsel  for  the  execution-creditors  having  declined  to  base 
any  argument  upon  the  Stat.  13  Eliz.,  c.  5,  we  need  only  say 
that  the  equitable  assignment  to  Messrs.  Finlay,  Scott,  and 
Co.  does  not  appear  to  us  to  come  vrithin  the  range  of  that 
enactment. 

On  behalf  of  the  plaintiffs  and  the  other  attaching  creditors 
an  objection  for  Want  of  a  stamp  has  been  made  to  the  letter, 
dated  July  18th,  1870,  of  assignment  to  Finlay,  Scott,  and 
Co.  We  should  feel  bound  to  admit  it  in  evidence  now  on 
payment  for  the  proper  stamp,  and  of  the  penalty,  if  of 
opinion  that  it  requires  a  stamp.  But  we  have  not  been 
satisfied,  by  the  argument  for  the  plaintiffs  and  other  attach- 
ing creditors,  that  the  letter  does  require  a  stamp.  If  it  fell 
under  any  heading  in  the  Stamp  Act,  XVIII.  of  1869,  Sche- 
dule 1,  it  would  be  under  that  of  "  Conveyance.*'  In  the 
glossarial  section  of  the  Act  (Sec.  iii.,  cl.  11),  Conveyance  is 
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^^'^^'       defined  to  mean  ''any  instrument''  (with  certain  specified  ex- 

Meoji       ceptions)  "by  which  property  is  conveyed  m^r  viVo«/' and 

etal        "property'^  is  defined  (ibid, ,  61.  26)  as  meaning  "property 

Ra'mji       being  in  British  India/'     The  property  (which  was  a  chose 

JoiTA'.      in  action)  the  subject  of  this  letter  of  assignment,  was  not  in 

British  India  when  that  letter  was  signed  by  Ramji  Joitd, 

and  did  not  arrive  until  ten  or  eleven  months  afterwards. 

It  is  at  least  doubtful  whether  the  definition  of  property 

given  in  the  Act  would  include  property  not  in  British  India 

at  the  time  of  the  execution  of  the  document,  but  which  may 

subsequently  be  brought  or  sent  to  British  India.     The  word 

"being''  gives  strength  to  that  doubt.     Whenever  it  is  in 

dubiOj  whether  the  Legislature  intended  to  impose  a  charge 

upon  the  subject  in  favour  of  the  Crown,  the  benefit  of  the 

doubt .  must,  as  established  by  a  legion  of  authorities,  be 

given  to  the  subject  (n).     Accordingly,  wo  hold  that  this 

letter  does  not  require  a  stamp. 

The  order  of  this  court  is  that  the  cause  shown  against 
the  summons  must  be  allowed,  and  the  summons  discharged. 
The  plaintiflfs,  who  took  it  out,  must  pay  to  Ewart,  Latham, 
and  Go.  their  costs  as  between  solicitor  and  client.  The 
attachments  in  this  and  the  other  suits,  in  which  the  several 
attaching  creditors  have  been  served  with  notice  of  this 
application,  must,  so  far  as  regards  the  sum  of  Rs.  5,149,  the 
subject  of  it,  in  the  hands  of  Ewart,  Latham,  and  Co.,  be 
removed.  Those  gentlemen  will  thus  be  left  in  such  a 
position  as  to  enable  them  to  pay  over  that  sum  to  Messrs. 
Finlay,  Scott,  and  Co.,  who  Have  succeeded  in  their  conten- 
tion here,  and  to  whom,  therefore,  we  should  have  given 
their  costs  of  opposing  the  summons,  had  not  the  plaintiffs 
been  encouraged  to  make  the  application  by  the  fact,  that  one 
of  the  Judges  of  the  High  Court  had  in  a  similar  case  adopted 
a  view  favourable  to  them,  and  different  from  that  on  which 
we  now  act.  Messrs.  Finlay,  Scott,  and  Co.  will,  accordingly, 
bear  their  own  costs,  as  will  also  the  several  attaching 
creditors  who  have  had  notice  to  attend  on  the  hearing  of 
the  summons. 

(n)  Vide  infra.  Dullabh  Shivlal  v.  Hope,  A.  C  J.  213. 
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Suit  No.  23S  of  1871. 


Ratanji  Hormasji  Bottlewalla    Plaintiff. 

Edaui  Hobmasji  Bottlewalla Defendant. 

Injunction — Mandatory  Injunction — Easement — Light  and  Air — Ohstruc" 
lion  of  Light  and  Air — Door,  Light  admitted  by. 

Where  two  Louses  are  held  jointly  by  several  owners  deriving  tluir 
title  from  a  common  source,  and  one  of  such  houses  enjoys  a  continuous, 
a^  distinguished  from  an  occasional,  easement  over  the  other,  such  case- 
mcDt  will,  apona  partition  of  the  premises,  pass  to  the  dominant  tenement, 
both  by  impUcation  of  law,  and  under  the  usual  general  words  contained 
lii  the  deed  of  partition. 

When  the  Court  is  asked  to  interfere  by  injunction  to  restrain  the 
ohKt ruction  of  light  and  air  to  a  dominant  tenement,  the  question  to  In; 
ilftermined  is — is  the  obstruction  such  as  seriously  to  interfere  with  the 
(^mifort  or  enjoyment  of  the  owners  of  the  dominant  tenement,  or  such 
iks  to  cause  a  material  injury  to  it — an  injury  which  cannot  be  completely 
cuui|H.'nsated  by  damages. 

Kii<?lish  case?  on  the  subject  reviewed. 

The  Court  will  in  such  cases  interfere,  as  well  by  mandatory  as  by 
preventive  injunction,  provided  that  in  the  circumstances  of  the  case  there 
^  nothing  inequitable  in  putting  in  force  the  former  remedy. 

The  Court  wull  look  not  merely  to  the  use  to  which  rooms,  in  a  dwell- 
ij^r-house  from  which  light  is  obstructed,  are  actually  put  at  the  time  of 
tbti  obstruction,  but  also  to  the  use  to  which  they  may  be  put  for  all 
reasonable  purposes  of  occupation. 

It  is  immaterial  whether  light  is  admitted  through  a  window  or  a  door. 
In  case  of  obstruction,  the  owner  of  the  dominant  tenement  is  in  either 
case  entitled  to  protection. 

THIS  was  a  suit  brought  by  tho  plaintiflf  to  obtain  an 
injunction  to  restrain  the-  defendant  from  continuing 
■lie  erection  of  a  building  in  a  courtyard  of  the  defendant 
I  jt ween  the  respective  houses  of  the  plaintiff  and  the  de- 
leutlant,  and  to  compel  the  defendant  to  remove  the  building 
ulroady  erected  by  him  therein. 

The  circumstances  of  the  case  generally,  the  relative  posi- 
tions of  tho  houses  of  the  plaintiff  and  the  defendant,  and 
tho  nature  of  tho  new  building  complained  of  are  described 
in  the  judgment  of  the  court. 

On  the  27th  of  February  1871  a  very  small  portion  of  the 
i)ailding  complained  of  had  been  erected,  and  a  notice  was 
then  served  by  the  plaintiff  upon  the  defendant,  requiring 


1871. 
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1871.       him   at  once  to  desist,  from  further  proceeding  with  the 


RatanjiH.  building.    The  plaint  was  filed  upon  the  27th  of  March, 

BoTTLEWALLA       ,  .     .  ...  t   .     •         i  ,  m   ^-i        i 

V,         when  an  injunction  was  obtained  until  the  hearmg. 

BoTTLBWALLA.  Tho  causo  came  on  for  hearing  before  Saroemt,  J.,  on 
the  28th  of  August  1871^  and  was  heard  on  that  and  several 
subsequent  days.     The  following  issues  were  raised : — 

Ist — ^Whether  the  obstruction  of  light  and  air  in  the  plaint 
complained  of  is  one  which  diminishes  the  snitableness  of 
the  plaintiff's  premises  for  the  purpose  for  which  they  were 
used  at  the  time  when  the  obstruction  was  erected. 

2nd — Whether  the  said  obstruction  will  materially  di- 
minish the  value  of  the  plaintiff's  premises. 

drd — ^Whether  the  plaintiff  has  bee4  entitled  to  uninter- 
rupted passage  and  access  of  light  and  air  over  the  court- 
yard mentioned  in  the  plaint^  to  any  portion  of  the  plaintiffs 
premises^  for  the  twenty  years  previous  to  the  filing  of  the 
suit. 

4th — ^Whether  the  access  and  passage  of  light  and  air  as 
claimed  by  the  plaintiff  are  necessary  and  requisite  to  the 
premises  of  the  plaintiff,  according  to  the  dispositions  con- 
tained in  the  will  of  the  testator  in  the  plaint  and  written 
statement  named  T 

5th — ^Whether,  according  to  the  true  constrnction  of  the 
deed  of  partition  in  the  pleadings  mentioned  or  otherwise, 
the  plaintiff  is  entitled  to  the  said  passage  and  access  of  light 
and  air  as  grantee  thereof,  constructively  or  otherwise. 

6^^- — ^Whether  the  said  obstruction  ought  to  be  taken  as 
amounting  to  a  nuisance  prejudicial  or  dangerous  to  health 
or  life. 

7th — ^Whether  the  plaintiff  is  entitled  to  a  mandatory  in- 
junction. 

8iA— Whether  the  plaintiff  is  entitled  to  any^  and  what, 
damages  for  the  alleged  injury  done  to  his  premises. 

9th — Whether  the  defendant  is  entitled  to  any,  and  what, 
damages  for  the  injury  arising  from  the  injunction  of  27th 
March  1871. 
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Anstey  and  Lang,  for  the  plaintiff : — The  deed  of  partition        1^71- 
between  the  parties  (dated  the.  30th  of  May  1869),  and  the  Batanji  fl. 

...  .  .       .  .  BotTLEWALLA 

general  words  contained  in  it,  establish  the  plaintiff's  title  v. 

ISrt AT  ji  TT 

to  the  easement  we  claim,  as  an  easement  by  grant,  either  bottliwalla. 

express  or  implied :    Watis  v.  Kelson  (a),  Pyer  v.  Carter  {b), 

Suffield  V.  Bromn  (c).  We  also  contend  that  the  windows 

aro  ancient  lights.     The  alteration   of  the   premises  does 

not  affect  onr  right  to  have  the  new  windows  in  the  position 

of  the  old  windows  nnobstmcted :  Latham  on  Window  Lights, 

p.  130;  TaplingY.  Jones  (d).  The  natnre  of  the  obstruction 

in  this  case  is  sach  as  the  court  will  interfere  to  restrain  : 

Yates  V.  Jach  {e) ;  Latham  on  Window  Lights,  p,  76 ;  and  by 

mandatory   injunction :  Dent  v.  Auction  Mart  Company  (/), 

Martin  v.  Headon  {g)y  Stokes  v.  City  Offices  Company  (A),  Oale 

V.  Abbott  (i). 

The  Honorable  A,  R,  Scoble  (Acting  Advocate  General) 
^i  Latham,  for  the  defendant,  contended  that  this  was  not  a 
case  for  a  mandatory  injunction,  but  for  temperate  damages, 
which  would  be  a  sufficient  compensation  to  the  plaintiff. 
They  cited  Isenberg  v.  East  India  House  Company  (j), 
Curriers'  Coynpany  v.  Corbett  (&),  Dnrell  v.  Prifchard  (Z), 
J'K/mib  V.  Knight  (m).  This  is  not  even  a  case  for  a  preventive 
injonction,  as  the  damage  suffered  is  not  of  a  substantial 
nature :  Bobsony.  Whittingham  (n),  Buck  v.  Stacey  {o)yJacJcson 
V.  Duke  of  Newcastle  {p).  The  rooms  of  the  defendant  said 
to  be  darkened  were,  at  the  time  of  the  obstruction,  used  as 
mere  lumber-rooms,  and  are  still  for  that  purpose  sufficiently 
lighted :  Martin  y.  Ooble  (j),  Garritt  v.  Sharp  (r).  They  also 
citeiLanfranchiy. Mackenzie  («),  and  Staight  v.  Bum  {t). 

Cur.  adv.  vult. 

(fl)  Law  Rep.  6,  Ch.  App.  166.  {b)  1  H.  &  N.  916. 

(c)  33  L.  J.  Ch.  249.        {d)   12  C.  B.,  N.  S.,  826;  11  Ho.  Lo.  290. 

(e)    Law  Rep.  1,  Ch.  App.  296. 
(/)   Law  Rep.  2,  Eq.  238.        (g)    Law  Rep.  2,  Eq.  425. 
(*)     11  Jut..  N.  S.,  660.       (i)    8  Ibid.  9S7. 
(i)    33  Law  J.  Ch.  392.  (k)    2  Dr.  &  Sm.  355. 

(I)    Law  Rep.  1,  Ch.  App.  244.        (m)    32  L.  J.  Ch.  601 . 
(»)    Law  Rep.  1,  Ch.  App.  442.        (o)    2  Car.  &  P.  465. 

ip)    33  L.  J.  Ch.  698. 
{q)    I  Camp.  320.       (r)    3  Ad.  &  E.  325.        (»)    L.  R.4,  Eq.42l.  * 

(0    L.  R.  5,  Ch.  App.  163. 
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1871,  Sabgent,  J. ; — The  plaintiff  in  this  suit  asks  for  the  re- 

Ratanji  h.    moval  of  a  building  newly  erected  by  the  defendant,  and 

v,  which,  he  says,  will  be  an  encroachment  upon  the  plaintiff's 

17'nATJf  Vf 

BoTTLEWALLA.  ^ays   of  egTOSS  and  ingress  from  and  to  the  plaintiff^s  pre- 
.  .  y   ,  mises,  will  obstruct  the  hitherto  uninterrupted  access  and 

¥A/C%Jo^^^''f^*  /J  7i»    passage  of  light  and  air  for  more  than  the  last  twenty  years, 

/  over  a  certain  courtyard,  to  the  plaintiff's  promises,  and  will 
render  the  plaintiff's  house  uninhabitable,  and  greatly  deteri- 
orate its  value. 

The  defendant  filed  a  written  statement  denying  that  the 
building  in  question  would  have  the  effect  attributed  to  it  by 
the  plaintiff,  and  submitting  that  if  the  plaintiff's  premises 
have  received  any  appreciable  injury  by  the  now  build- 
ing, such  injury  will  be  amply  compensated  by  moderate 
damages. 

On  the  27th  of  March  1871  an  injunction  was  obtained 
until  the  hearing,  restraining  the  defendant  from  farther 
proceeding  with  the  building,  upon  the  terms  of  the  plaintiff 
submitting  to  obey  any  order  the  court  might  make  as  to 
loss  or  damage  that  might  be  caused  to  the  defendant  by 
making  such  order. 

At  the  hearing  the  plaintiff  abandoned  his  objection  to  the 
building  on  the  ground  of  its  interrupting  his  right  of  egress 
and  ingress  to  his  premises,  and  the  following  issues  wero 
raised.     [His  Lordship  read  the  issues  and  proceeded.] 

The  parties  to  this  suit  are  two  of  the  five  sons  of  one 
Hormasji  Pestanji  Bottlewallaf,  who  died  in  1865,  having  made 
his  will  and  thereby  devised  all  his  immoveable  estate  to  his 
five  sons. 

About  a  year  after  the  testator's  death  the  brothers  would 
appear  to  have  proceeded  to  a  division  of  the  property, 
which  was  considerable,  and  to  have  taken  possession  of 
their  respective  portions,  but  tho  deed  which  effected  a 
formal  partition  between  the  sons  was  not  executed  until  the 
30th  of  May  1869. 

By  that  document  the  five  sons  conveyed  the  hereditaments 
and  premises  set  out  in  the  2nd  and  3rd  schedules  thereto* 
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togeUier  with  all  the  rights,  easeinentB,  and  appurtenances  to  ^^^' 
or  with  the  same  thereby  granted,  or  any,  or  any  part  of  any  Batahji  h, 
of  them,  now  or  at  any  time  belonging,  or  reputed  to  belong,  t-. 
or  enjoyed,  unto  Jamsedji  Hormasji  and  his  heirs,  as  to  so  bottuwauu* 
maoh  of  the  same  hereditaments  thereby  granted,  with  their 
appurtenances,  as  were  in  the  8th  schedule  thereto  specified, 
to  the  use  of  the  plaintiff.  Ins  heirs  and  assigns.  The  pre- 
mises specified  in  the  8th  schedule,  and  so  conveyed  to  the 
plaintiff,  are,  it  is  admitted,  or  at  least  it  is  not  denied,  the 
premises  now  occupied  by  the  plaintiff  or  his  tenant.  The 
premises  so  conveyed  to  the  plaintiff  consisted  of  two  dwell- 
ing-houses looking  on  to  a  small  courtyard,  the  other  three 
sides  of  which  were  occupied  by  the  property  which  fell  to 
the  lot  of  the  defendant.  The  most  southern  of  the  two 
houses  had  been  built  by  the  testator,  about  two  years  before 
his  death,  in  the  place  of  one  which  he  had  purchased  atid 
pulled  down.  There  is  no  evidence  to  show  that  there  were 
ancient  Ughts  in  the  house  so  pulled  down,  or  that  the  aper- 
tures in  the  new  house  occupied  the  place  of  such  lights 
(if  any)  as  there  were  in  the  old  house ;  and  there  is,  there- 
fore, no  case  established  here  of  the  existence  of  ancient 
windows  before  the  house  came  into  the  possession  of  the 
testator.  It  is,  however,  not  denied  that  during  the  testator's 
life,  and  up  to  the  date  of  the  deed,  the  two  dwelling-houses 
which  were  conveyed  to  the  plaintiff  enjoyed  uninterrupted 
light  and  air  across  the  defendant's  premises  through  the 
apertures  which  existed  in  the  side  of  the  houses  looking  to- 
wards the  courtyard. 

That  being  so,  it  is  clear,  upon  the  authority  of  Watts  v. 
Kelion  (ia),  decided  by  the  Lords  Justices,  that  the  easement, 
being  of  a  continuous  nature,  passed  both  by  implication  of 
law  and  by  the  general  words  of  the  conveyance.  Their 
Lordships  in  that  case  distinguished  such  an  easement  from 
rights  of  way  which  are  only  used  firom  time  to  time,  and 
which  were  the  matters  in  dispute  in  Thomscm  v.  Waterloic 
(v)  and  Langley  v-  Hammond  {w), 

(«)   Law  Rep.  6,  Cb.  App.  166.        {v)    Law  Rep.  6,  £q.  36. 

(w)    Law  Rep.  3,  Ex.  161. 
viu. — 25  o  c 
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1871.  Now  the  CoTirt  of  Chancery  in  England  has,  in  the  course 

Batanji  H.    of  the  last  seven  or  eight  years,  had  frequently  to  consider 
V.  the  question  of  obstruction  to  Hght  and  air;  and  the  prinoi- 

Bot^bwalla.  pl®s  upon  which  the  court  will  interfere  by  injunction  either 
to  prevent,  or  prohibit  the  continuance  of,  the  alleged 
obstruction.  The  perusal  of  those  cases  beyond  question 
leads  to  one  conclusion — a  conclusion  referred  to  by  the  pre- 
sent Lord  Chancellor,  when  sitting  as  Vice-Chancellor  Page 
Wood,  in  the  case  of  Dent  v.  Aticiion  Mart  Co,  (a;),  namely, 
"  That  there  are  many  obvious  cases  of  new  buildings  darken- 
ing those  opposite  to  them,  but  not  in  such  a  degree  that  an 
injunction  could  be  maintained,  or  an  action  upon  the  case, 
which,  however,  might  be  maintained  in  many  cases  which 
would  not  support  an  injunction/'  When,  however,  we  pass 
to  the  application  of  that  proposition  to  the  varying  circum- 
stances of  alleged  obstructions,  we  find  that  the  learned 
Judges,  be  they  Vice-Chancellors  or  Chancellors,  have  dif- 
fered materially  both  in  their  mode  of  stating  the  principles 
upon  which  that  doctrine  is  to  be  appUed,  and  stiU  more, 
perhaps,  in  the  application  of  the  doctrine  to  the  actual  cir- 
cumstances before  them. 

Now  the  earliest  of  the  recent  cases  in  which  the  matter 
has  been  fuUy  considered  is  that  of  Jackson  v.  The  Duke  of 
Newcastle  (y),  before  Lord  Westbury.  His  Lordship,  after 
referring  to  the  judgment  of  Lord  Eldon  in  The  Attorney 
General  v.  Nichol  (2),  says :  '^  The  foundation  of  the  jurisdic- 
tion appears  to  be,  that  injury  to  property  which  renders  it 
in  a  material  degree,  unsuitable  for  the  purposes  to  which  it, 
is  now  appUed,  or  lessens  considerably  the  enjoyment  which 
the  owner  now  has  of  it.  The  court  considers  that  injury  of 
this  nature  does  not  admit  of  being  measured  and  redressed 
by  damages.'*  In  Johnson  v.  Wyatt  (a)  before  the  Lords 
Justices,  the  Lord  Justice  Turner  says :  '^  I  think  that  at  all 
events  a  plaintiflF  coming  to  this  court  for  its  interference  in 
a  case  of  this  nature  is  bound  to  show  that  the  obstruction 
is  such  as  wiU  render  the  house  occupied  by  him,  if  not  of 

(x)  Law  Rep.  2,  £q.  238. 
(y)    33  L.  J.  Ch.  698.    ( x)    16  Ves.  342.    {a)    33  L.  J.  Ch.  394. 
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less  value,  less  fit,  or  at  least  substantially  less  comfortable,       1871. 
for  the  purposes  of  occupation  •"  Batanji  h  . 

BOTTLXWALLA 

In  Dent  v.  Auction  Ma/rt  Co*  (b)  the  present  Lord  Chan-  « 

Edalji  H. 
cellor,  then  V.  C.  Wood,  having,  as  he  says,  considered  the  Bottlbwalla. 

question  in  every  possible  way,  arrived  at  the  conclusion  that 

when  substantial  damages  would  be  given  at  law,  as  distin«> 

guished  fix>m  some  small  sum — £5,  £10,  or  £15 — the  court 

would  interpose  by  injunction.    However,  he  admits  that  he 

feels  some  difficulty  with  reference  to  recent  authorities,  and 

that  the  decision  of  the  Lords  Justices  in  Robson  v.  WhiU 

iingham  is  scarcely  reconcileable  with  such  a  principle. 

In  Martm  v.  Headon  (c),  V.  C.  Kindersley  says  that  when- 
ever it  is  shown  that  the  comfort  or  enjoyment  of  a  man  of 
bis  family  in  the  occupation  of  his  house  is  seriously  interfered 
with,  there  is  sufficient  ground  for  the  interference  of  the 
court;  and  lastly,  in  Staight  v.  Bum  (d),  Lord  Justice 
Giffard  says  :  "  I  take  the  course  of  this  court  to  be,  that 
when  there  is  a  material  injury  to  that  which  is  a  clear 
legal  right,  and  it  appears  that  damages,  &om  the  nature 
of  the  case,  would  not  be  a  complete  compensation,  this 
court  win  interfere  by  injunction.'^ 

The  statements  of  the  learned  Judges  in  the  two  last  cases 
taken  together  seem  to  me  to  be  as  lucid  and  complete  an 
exposition  of  the  principle  on  which  the  court  interferes  in 
cases  of  this  nature  as  the  subject  admits  of. 

It  is  to  be  remarked  that  in  both  those  cases  the  learned 
Judges  said  they  would  have  granted  a  mandatory  injunction, 
bad  it  been  asked  for  in  the  first  case,  and  had  the  question 
been  before  the  court  at  the  hearing  in  the  latter. 

In  Lent  v.  Auction  Mart  Co,  an  injunction  both  preventive 
and  mandatory  was  granted;  and  in  Johnson  v.  Wyatt  the  ques- 
tion before  the  court  involved  the  right  to  an  injunction  of 
either  description.  It  is  clear,  I  think,  therefore,  that  the 
learned  Judges  had  the  remedy  by  mandatory  injunction  in 
contemplation  when  they  laid  down  the  principle  upon  which 

{b)    Law  Rep.  2,  £q.  238. 
(c)    Law  Rep.  2,  £q.  426.  (d)  Law  Rep.  5,  Ch.  App,  163. 
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isyi-  the  court  interferes.  This  is  clearly  bo  with  respect  to  Lord 
Batjlkji  H.  Westbury,  from  his  Lordship's  remarks  in  Isenberg  v.  Eati 
^""T'"  India  H<me  Estate  Oompmy.  He  says :  "The  remedy  given 
BoiTLKWAuiik.  '^y  ^®  Common  Law  for  a  griovance  of  this  description  is  an 
action  for  damages — that  action  is  liable  to  be  resorted  to  bo 
long  as  the  cause  of  damage  continues.  Upon  that  ground, 
and  by  reason  also  of  the  damage  in  many  cases  not  admittiDg 
of  being  estimated  in  money,  this  court  has  assumed  jurisdic- 
tion. Now  this  jurisdiction^  so  far  as  it  partakes  ofthe 
nature  of  a  preventive  remedy — ^that  is,  prohibition  of  further 
damage,  or  an  intended  damage — ^is  a  jurisdiction  that  maybe 
exercised  without  difficulty,  and  rests  upon  the  clearest  prin- 
ciples. But  there  has  been  superadded  to  that  the  power  of 
the  Court  to  grant  what  has  been  denominated  a  '  mandatory 
injunction/  that  is,  an  order  compelling  a  defendant  to 
restore  things  to  the  condition  in  which  they  were  at  the  time 
when  the  plaintiff's  complaint  was  made.  The  exercise  of 
that  power  is  one  that  must  be  attended  with  the  greatest 
possible  caution.  I  think,  without  intending  to  lay  down 
any  rule,  that  it  is  confined  to  cases  where  the  injuiy  done  to 
the  plaintiff  cannot  be  estimated  and  sufficiently  compensated 
by  a  pecuniary  sum*' — that  is,  according  to  his  Lordship's 
remarks  in  Jackson  v.  Dulce  of  Newcastle,  "  when  the  inter- 
ference with  the  light  and  air  renders  it  in  a  material  degree 
unsuitable  for  the  purposes  to  which  it  is  applied.^^ 

Li  Durell  v.  Pritchard  {e)  Lord  Justice  Turner  says: 
''  The  authorities  upon  this  subject  lead,  I  think,  to  these 
conclusions,  that  every  case  of  this  nature  must  depend  upon 
its  own  circumstances,  and  that  this  Court  will  not  interfere 
by  way  of  mandatory  injunction,  except  in  cases  in  which 
extreme,  or  at  aU  events  very  serious,  damage  will  ensue 
from  its  interference  being  withheld.^'  The  language  used 
by  Lord  Westbury  and  Lord  Justice  Turner  is  undoubtedly 
somewhat  stronger  than  that  employed  by  the  learned  Judges 
in  the  more  recent  decisions,  in  1866,  oiBent  v.  Auction 
Mart  Oo.,  Martm  v.  Eeadon,  and  Staight  v.  Bum,  and  shows 
doubtless  that  the  tendency  of  the  decisions  is  towards  a  less 

(e)    Law  Rqi.  1,  Ch.  App.  244. 
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sparing  exercise  of  the  jurisdiction  than  formerly  prevailed^        ^871. 
and  that  too  on  the  ground  that  the  interference  with  light   Batanji  h.  ' 
and  air  is  not  merely  a  nuisance^  but  an  interference  with         ^ 
that  which,  as  V.  C.  Kindersley  says  in  Martin  v.  Eeadon,  b^^^ama 
iS;  as  a  matter  of  principle,  just  as  much  part  of  the  property 
of  a  man  as  his  land  or  his  house,  and  just  as  much  entitled 
to  protection  as  any  other  property. 

Now  the  circumstances  of  the  present  case  are  these. 

The  premises  belonging  to  the  parties  to  this  suit  are,  as 
has  been  stated,  built  round  an  inner  courtyard,  the  west 
side  being  occupied  by  those  of  the  plaintiff,  and  the  other 
three  sides  by  those  of  the  defendant. 

This  yard  is  about  twenty-one  feet  wide  on  the  south  side 
and  twenty  on  the  north,  and  covers,  exclusively  of  a  small 
recess  in  the  defendant's  premises^  about  295  square  feet. 
And  the  surrounding  wall  on  the  north,  east,  and  south  sides 
was  about  forty-five  feet  high.  The  obstruction  in  question 
is  a  building  on  the  south  side  of  the  court,  joining  the  de- 
fendant's premises  on  that  and  the  east  side  of  the  court,  and 
continued  up  to  the  top  of  the  defendant's  wall,  but  with  a 
roof  sloping  inwards  to  towards  the  courtyard.  It  projects 
six  feet,  exdnsive  of  the  eaves  of  the  roof,  from  the  defend- 
ant's wall,  against  which  it  is  built,  and  is  carried. westward 
tin  its  outer  wall  is  within  eight  feet  of  the  plaintiff's  wall. 
It  is  said  by  the  plaintiff's  surveyor  and  architect  to  cover  a 
hundred  sqnare  feet.  But  it  is  clear,  I  think,  from  simple 
calcnlation,  that  this  can  scarcely  be  the  case,  and  that 
^2  sq.  ft.  10  in.,  as  stated  by  the  defendant's  surveyor,  is 
nearer  the  truth.  In  any  case  it  occupies  between  a  fourth 
and  one  third  of  the  entire  yard.  Now  the  plaintiff's  pre- 
mises consist  of  two  houses  communicating  by  a  common 
exterior  verandah  on  the  side  of  the  courtyard  on  the  first 
and  second  floors.  On  each  verandah  there  are  two  doors 
leading  into  the  two  houses  ;  and  the  new  building  projects 
as  fiar  as  the  northern  side  of  the  door  on  either  verandan 
nearest  to  the  south-west  comer  of  the  court.  The  southern- 
most of  these  houses  was,  as  I  have  stated,  rebuilt  by  the 
pkintiS'B  father  before  his  death.  And  I  shall,  therefore^  for 
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^^^-       ooirwnienoe  sake^  speak  of  it  as  the  new  honse^  and  the 
KATAwn  H.   other  as  the  old  honse. 

BOTTLSWALLA 

E  ^  IL  Now,  so  far  as  Kght  is  concerned,  I  do  not  think  it  was 
BoTTLBWALLA.  contcnded  that  the  old  house  was  materially  affected,  althougli 
some  amount  of  lateral  light  must  doubtless  be  intercepted. 
As  to  the  new  honse,  the  same  remark  applies  to  the  third 
and  fourth  stories  both  as  to  light  and  air,  independently  of 
the  question,  which  I  omit  for  the  present,  as  to  the  parti- 
cular use  to  which  the  new  building  is  intended  to  be  put 
by  the  defendant.  This  was  not,  I  think,  attempted  to  be 
denied  by  the  plaintiffs  own  witnesses,  and  I  was  enabled, 
by  inspection  of  the  premises,  to  ascertain  that  this  was  the 
case  beyond  all  doubt. 

I  now  pass  to  the  second  story  of  the  new  house. 

The  light  and  air  are  here  admitted  by  keeping  the 
door  open  which  leads  into  the  exterior  verandah.  It  was 
contended  that  this  was  not  a  window.  But  I  conceive  that 
the  only  question  is  whether  there  is  an  aperture  capable  of 
admitting  light  and  air,  and  that  such  aperture  will  confer 
the  same  legal  right,  whether  it  be  used  exclusively  for  the 
passage  of  light  and  air  and  termed  a  window,  or  intended 
to  be  used  as  a  means  of  communication  and  called  a  door. 
This  is  more  particularly  the  case  in  this  country,  where, 
perhaps,  except  during  the  monsoon,  a  door  and  a  window 
are  almost  the  same,  so  far  as  the  admission  of  light  and  air 
is  concerned.  There  is  a  roof  to  the  verandah  extending  to 
within  three  feet  of  the  defendant's  new  building.  The 
effect  of  this  is  to  intercept  the  direct  sky-light,  so  that, 
according  to  Mr.  Assheton,  the  plaintiff's  architect,  it  only 
entered  about  three  feet  into  the  room.  This  light  is  now 
entirely  intercepted  by  the  new  building. 

It  was  contended  by  the  defendant  that,  as  the  plaintiff 
has  diminished  his  light  and  air  by  his  own  act,  the  question 
of  material  diminution  of  comfort  must  be  determined  with 
regard  to  that  diminished  light.  It  appears,  however,  that 
the  roof — although,  according  to  the  evidence  of  the  carpenter, 
Jamsedji  Fardunji,  it  was  built  by  the  orders  of  the  plaintiff 
himself-^is  not  of  a  permanent  character.    This  is  admitted 
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by  Mr.  Morris,  the  defendant's  architect,  who  flaw  it  in  April^       1^- 
and  says  it  had  no  covering  then,  and  that  it  now  has  plates   .Batanji  H. 
of  cormgated  iron,  and  is  not  of  a  permanent  cmaracter.    It         v. 
is  plain,  then,  that  the  plaintiff  has  put  a  covering  to  the  bottlbwalla. 
wooden  rafters  which  can  be  placed  or  removed  according 
to  circamstances,  and  has  certainly  done  nothing  which  can 
be  deemed  equivalent  to  a  surrender  of  his  right,  or  disentitle 
him  to  the  same  amount  of  light  and  air  as  he  enjoyed  when 
be  first  took  possession  of  the  property.    The  remarks  of 
V.  C.  Wood  in  Dent  v.  Auction  Mart  Co.  at  page  251  are  ■ 
applicable  to  this  case : — ''  They  may  wish  to  accommodate 
the  light  and  air  to  the  season  of  the  year.    That  is  no  rea- 
son they  should  be  deprived  of  it  at  all  times.'* 

Now  the  direct  sky-light,  supposing  the  covering  to  be 
removed,  must  have  penetrated  into  the  room  some  eight  feet, 
and  now  will  penetrate  only  three  and  four  inches.  I  take 
these  figures  from  Mr.  Assheton^s  diagram,  but  Mr.  Morris's 
diagram  would  show  quite  as  great  a  difference.  In  any 
case  it  is  obvious  it  must  be  considerable.  The  same  remark 
applies  with  still  greater  force  to  the  first  fioor.  Here  the 
direct  Kght  only  enters,  Mr.  Assheton  says,  two  and  a  half 
feet,  instead  of  nine  feet. 

Again,  there  will  be  a  considerable  loss  of  sky-light  in 
azimuth,  extending  to  9°  according  to  Mr.  Morris.  No 
doubt,  the  doors  will  still  continue  to  receive  light  from  the 
north  and  north-east ;  but  that  light,  besides  coming  from 
the  sunless  side  of  the  heavens,  will  fall  principally  in  the 
comer  of  the  rooms  where  the  well  and  privies  are,  and  not 
diffuse  itself  over  the  rooms. 

It  was  said  also  that  there  will  be  reflected  light  from  the 
wall  of  the  new  building  when  it  is  whitewashed.  But,  as 
was  said  by  Lord  Justice  Giffard  in  Staight  v.  Bumy  they  are 
not  bound  to  put  up  with  reflected  light,  even  if  it  would 
not  be  incomparably  less  than  the  direct  sky-light;  and 
again,  as  was  said  in  Dent  v.  Auction  Mart  Oo.  with  respect 
to  glazed  tiles,  who  is  to  ensure  the  wall  being  kept  white- 
washed, or  in  a  state  to  reflect  light  ?  The  plaintiff  is  entitled 
to  stand  on  his  right,  and  not  to  depend  upon  the  degree  of 
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1871.       consideration  which  the  defendant  may  show  him  from  time 


Batanji  h.  to  time.  . 

BOTTLBWALLA 

V.  Dinah^j  who  is  at  present  the  occapant  of  the  new  honsoi 

BoiTLEWALLA.  sajB  it  is  darkened  to  a  great  extent — ^the  degree  increasixig 
as  yon  descend.  There  is  the  usual  difference  of  opinion 
amongst  the  professional  witnesses;  bat  as  it  is  not  on  & 
matter  peculiarly  within  their  knowledge,  I  have  paid  bat 
little  regard  to  it.  After  a  personal  inspection  of  the  premises, 
and  examination  of  the  diagrams  of  the  surveyors  on  either 
*  side,  I  can  come  to  no  other  conclusion  than  that  there  will 
be  a  considerable  diminution  of  light  on  the  first  and  second 
floors. 

It  is  said,  however^  that  this  diminution  of  light  will  not 
seriously  or  materially  affect  the  enjoyment  of  the  house  as 
a  dwelling-house,  having  regard  to  the  use  which  is  made  of 
the  rooms,  the  quantity  of  light  which  still  remains,  the 
habits  of  the  occupants,  and  what  people  can  reasonably 
expect  in  a  crowded  city  like  Bombay. 

The  latter  argument  was  undoubtedly  adopted  by  Lord 
Cranworth  in  Cla/rJce  v.  Ola/rh,  His  Lordship's  remarks  in 
that  case  seem  to  amount  to  this — ^that  if  a  man  has  as  much 
light  as  falls  to  the  lot  of  the  inhabitants  of  towns  g^nerallji 
he  cannot  be  said  to  suffer  any  material  inconvenience.  His 
Lordship  would  appear  to  have  abandoned  his  own  principle 
in  Tates  v.  Jack ;  and  in  Dent  v.  Auction  Mart  Oo.  the  present 
Lord  Chancellor  expressed  his  disapprobation  of  it,  and  that 
too  quite  independently  of  the  effect  of  the  English  Pre- 
scription Act ;  and  this  view  was  adopted  by  Y.  C.  Kindersley 
in  Martin  v.  Headon.  Until  the  Legislature  thinks  proper 
to  deal  with  the  question,  the  only  one  which  the  court  has  to 
decide  is  whether  the  enjoyment  has  been  seriously  interfered 
with  by  the  obstruction  of  the  light  and  air. 

With  respect  to  the  argument  based  on  the  present  use 
made  of  the  rooms,  the  right  to  light  and  air  which  was 
appurtenant  to  the  new  house,  and  which  was  granted  by 
the  deed  of  conveyance,  must  be  at  least  a  right  to  such 
light  and  air  as  was  necessary  for  the  enjoyment  of  the 
rooms  as  part  of  a  dweUing-house,  and  for  such  purposes 
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as   they  might  reasonably  be  put  to.     That  purpose  will  _ 

vary  from  time  to  time  according  to  tie  exigencies  of  the  ^^^^^'^f^ 

family :  but  the  mere  circumstance  that  tie  room  is  used  v. 

.  T     Edalji  H. 

as  a  lumber-room  or  godowu  at  the  present  time  cannot,  l  bottlbwalla  . 

conceive,  affect  the  question  of  enjoyment,  which  is  the  right 
to  its  enjoyment  for  all  reasonable  purposes  to  which  it  may 
be  put  as  a  room  in  a  dwelling-house ;  and  we  have  not  here 
the  difficulty  which  seems  to  have  presented  itself  to  Lord 
Westbury  in  Jackson  v.  Buke  of  Newcastle,  namely,  whether 
the  court  could  take  into  consideration  the  possibility  of  the 
room  being  used  for  some  special  purpose  requiring  an  ex- 
traordinary amount  of  light. 

With  respect  to  the  room  on  the  first  floor,  it  would  appear 
to  hare  been  used  as  a  godown  for  storing  grain  and  the 
necessaries  of  life.  The  defendant  says  it  was  so  used  in  his 
father's  lifetime,  and  Dinshd  sa^s  he  has  always  used  it 
for  that  purpose  ;  but  there  is  nothing  to  prevent  its  being 
used  for  a  bedroom ;  and  if  the  house  were  let  in  floors  such 
would  probably  be  the  use  made  of  it.  The  first  floor,  Din- 
ah^ says,  he  has  always  used  as  a  sitting-room  ;  and  that  is 
not  denied  by  the  defendant,  although  the  defendant  says 
he  used  it  as  a  lumber-room  when  he  lived  on  the  second 
floor.  In  any  case  it  could  clearly  be  used  for  such  a 
purpose. 

With  respect  to  the  light  which  enters  the  rooms  inde- 
pendently of  that  admitted  by  the  doors,  the  rooms  are 
dependent  on  two  windows  looking  into  an  inner  court  or 
rather  well  of  about  a  yard  wide  and  three  or  four  yards 
long,  continued  up  to  the  roof  and  having  a  sky-light  on  it, 
and  also  on.  such  light  as  they  receive  from  the  windows 
looking  into  Bohrd  Baz^r  Street.  The  light  from  both  these 
sonrces  is  necessarily  very  small.  Indeed,  the  light  could 
never  have  been  more  than  was  positively  necessary  for  the 
ordinary  purposes  of  life. 

I  have  hitherto  considered  the  question  with  reference  to 

light;  but   the  plaintiff  was  equally  entitled   to  the  free 

passage  of  air  through  the  door,  and  also  the  apertures  on' 
▼ni. — 26  o  c 
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•^^^^-  the  groandfloor  of  the  new  house.  There  mnst  always  have 
Eatanji  h.  been  an  imperfect  circulation  of  air  in  so  confined  a  court. 
V.  But  it  is  impossible  that  the  filling  up  nearly  one^third  of 
BoTTtiwALLA.  ^^  ^7  *  huildiug  reaching  to  the  top  of  the  surrounding  walls, 
and  placed  only  eight  feet  from  the  plaintiff^s  house^  should 
not  greatly  diminish  the  air  entering  the  house,  and  sensibly 
affect  the  proper  ventilation  of  it.  This  is  still  more  so 
from  the  circumstance  of  the  building  being  on  the  south 
side,  from  which  the  air  comes  during  the  hottest  season  of 
the  year.  Dinsh^,  who  occupies  the  new  house,  says  the 
air  from  the  privies  in  his  house  cannot  escape,  owing  to  the 
new  building.  It  is  further  to  be  remarked  that  the  new 
building  will  tend  to  create  a  stagnation  of  air  in  the  comer 
formed  by  it,  the  plaintiff's  house,  and  the  portion  of  the 
defendant's  house,  where  all  his  privies  are  opening  into 
the  courtyard.  The  purpose  to  which  the  defendant  is  going 
to  put  the  new  building  may  not  be  in  itself  a  nuisance ; 
but  I  cannot  but  think,  as  the  Lord  Chancellor  held  in  Deni 
V.  Auction  Mart  Oo,,  under  somewhat  similar  circumstances, 
that  the  creation  of  this  confined  space,  with  kitchens  and 
privies  on  two  sides  of  it,  in  the  vicinity  of  the  doors  leading 
into  the  plaintiff's  house,  is  an  interference  with  air,  which 
the  court  will  recognise  as  a  nuisance. 

Under  all  these  circumstances  I  should  have  little  or  no 
difficulty  in  concluding  that  the  defendant's  new  building 
will  seriously  diminish  the  enjoyment  of  the  new  house.  But 
the  case  does  not  rest  there.  By  the  deed  of  partition  the 
defendant  expressly  covenanted  with  the  plaintiff,  as  far  as 
his  own  acts  were  concerned,  that  the  hereditaments  and 
premises  thereby  conveyed  to  the  plaintiffshould  at  all  times 
thereafter  be  peaceably  and  quietly  held  and  enjoyed  without 
any  interruption  or  disturbance  whatsoever  from  or  by  the 
defendant. 

The  building  in  question  is  beyond  all  doubt  an  interrup- 
tion of  the  plaintiff's  enjoyment  of  the  right  to  light  and  air, 
which,  either  expressly  or  by  implication  of  law,  was  part  of 
the  hereditaments  and  premises  granted  to  the  plaintiff  by 
the  above  deed ;  and  the  court  will,  in  the  absence  of  special 
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circamstances^  compel  the  defendant  to  perform  his  covenant        1871. 


without  looking  minutely  into  the  natare  or  extent  of  the   BatanjiH. 

•    .      i.  mi  •  ^  '       t         1  BOTTLIWALLA 

interference.    The  circumstances  here  are  precisely  tne  same  v. 

as  those  in  Vavies  v.  Marshall  (/),  where  the  remarks  of  V.  C.  bott^ewa?la. 
Kindersley  at  page  562  are  strictly  applicable  to  the  present 
case.  *rrhe  defendant  is  materially  obstructing  the  light  and 
air  which  the  plaintiff  was  entitled  to^.and  the  court  will  not 
go  into  the  question  whether  or  no  it  seriously  affects  his 
enjoyment  of  the  house."  So  again,  in  Low  v.  Innes  (m),  the 
simple  question  was  whether  the  covenant  had  been  violated 
by  the  defendant,  and  the  mandatory  injunction  was  refused 
only  because  the  defendant  made  such  an  offer  as  would  put 
the  plaintiff  in  as  favourable,  if  not  more  favourable,  a  posi- 
tion than  if  the  defendant  had*  acted  up  to  his  undertaking. 
As  to  special  circumstances  that  would  render  the  interference 
of  the  court  inequitabllB,  I  can  discover  none.  There  was  an 
atten^  at  arbitration,  at  which  no  conclusion  was  come  to 
according  to  Sorabji,  who  acted,  as  arbitrator  for  the  plains 
tiff.  The  defendant  and  Jamsedji,  his  arbitrator,  say  the 
plaintiff'agreed  to  the  building  being  erected  in  its  present 
position  two  feet  further  from  his  house  than  was  originally 
intended.  Jamsedji's  evidence  is  quite  untrustworthy — is 
contradicted  by  the  evidence  of  the  independent  witness,  the 
me«/n,  who  says  the  foundations  were  never  changed.;,  and 
tbe  defendant,  by  the  reckless  manner  in  which  he  swore  as 
to  the  state  of  the  building  in  his  affidavit  (exhibit  S),  is  cer- 
only  not  a  reliable  witness.. 

The  plaintiff  and  Sordhgi  are  corroborated  in  their  evidence 
by  the  coarse  the  plaintiff  took  only  a  few  days  afterwards, 
when  the  foundations  were  commenced.  A  notice  was  at 
once  served  on  the  defendant,  warning  him  against  pro- 
ceeding with  the  building ;  and  Sorabji  says  that  a  further 
attempt  was  made  to  persuade  the  defendant  to  buy  the 
plaintiff  out  before  the  bill  was  filed,  which  was  delayed,  as 
Mr.  Jefferson  says,  by  his  advice,  in  the  hopes  that  the 
parties  might  come  to  terms* 

(I)     1  Dr.  &  Sm.  557.  («)     UO  Jur.,  N.  S.,  1037. 
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^^71.  This  notice  removes^  as  Lord  Justice  Kuiglit-Brace  says 

Ratanji  H.  in  Jacomb  v.  Knight  (n),  all  objections  to  the  mandatory 
w.  form  of  the  injunction — ^by  which  I  understand  the  learned 

BoTOBWALiA.  ^^^g^  to  mean,  deprives  the  defendant  of  all  right  to  com- 
plain of  its  particular  form. 

I,  therefore,  find  the  fourth,  fifth,  sixth,  seventh,  and  ninth 
issues  for  the  plaintifi^,  and  order  that  an  injunction  issue, 
restraining  the  defendant  from  allowing  the  building  iu 
question  to  remain*  The  defendant  to  pay  the  costs  of  the 
suit. 

Attorneys  for  the  plaintifif :  Jefferson  and  Payne, 

Attorneys  for  the  defendant :  Keir,  Prescot,  and  Winter, 


Dec.  4. 


Suit  No.  194  of  1870. 

PuRSHOTAM  Sh a'ma'  Shen VI Plaintiff. 

Va'sudbv  Kbishna'  Shenvi  Defendant. 

Adoption— Adopted  Son— Purchaser  for  Value— Right  of  Father  to  will 
away  self -acquired  Property  from  Adopted  Son. 

An  adopted  son  does  not  stand  in  a  better  position,  with  regard  to  the 
self-acquired  immoveable  property  of  bis  adoptive  father,  thaa  a  natuiil- 
bomson  would  occupy;  and  there  is  nothing  in  the  Hindd  law  in  this 
Presidency  to  prevent  a  father  from  disposing  by  will  of  his  self-aequircd 
immoveable  property,  and  so  defeating  the  rights  by  inheritance  of  his 
adopted  son. 

THE  plaint  in  this  suit  alleged  that  one  Shim4  Shivriim 
Shenvi  died,  on  the  6th  of  October  1869,  possessed  of 
considerable  property  both  moveable  and  immoveable ;  that 
in  the  year  1848  the  deceased  and  his  wife,  Sakhubfi,  had 
adopted  the  plaintiff  as  their  son ;  that  Sakhubfi  died  in  1868 
intestate,  leaving  the  plaintiff  her  only  son  and  personal 
representative;  that  the  deceased  and  Sakhubai  his  wife  had 
performed  the  munj  and  lagna  ceremonies  of  the  plaintiff, 
and  had  always  treated  him  as  their  son;  and  that  the 
defendant  had,  upon  the  death  of  Shimi  Shivram  Shenvi, 
possessed  himself  of  all  Shimd's  property,  immoveable  as 

W    32L.  J.  Ch.eOl. 
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well  as  moveable^  and  refused  to  give  it  up  to  the  plaintiff.       18yi» 
The  suit  was  brought  to  recover  such  property  from  the  Pumhotam 

_    _      _  •  a,  OHIMTI 

defendant.  v. 

Va'budbt 

The  plaintiff  also  claimed  to  recover  from  the  defendant  the    ^*  S"«»^«- 
itridhan  of  his  adoptive  mother^  Sakhab&ij  which^  the  plain<« 
tiff  alleged^  had  come  into  the  possession  of  the  defendant. 

Sh£mi  died  without  natural-bom  male  issue^  and  possessed 
of  a  bouse  in  Loh&r  Chal  Street^  and  some  moveable  property 
of  trifling  value. 

The  defendant  relied  upon  a  will  of  the  deceased^  dated 
the  18th  of  August  1869^  whereby  Sh&m£^  after  reciting  that 
he  had  adopted  the  plaintiff  as  his  son^  and  had  expended 
much  money  upon  his  education  and  upon  the  purchase  of 
jewels  for  his  wives,  and  that  the  plaintiff  had  not  behaved 
ia  a  becoming  manner  towards  him^  devised  his  house  in 
Loh&r  Gh£[  Street  to  the  defendant^  bequeathed  his  moveable 
property  to  the  plaintiff,  and  appointed  the  defendant  exe- 
cutor of  his  will.  The  defendant  set  out  a  list  of  the 
moveable  property  of  Shdma  which  had  come  to  his  hands, 
and  which  before  suit  he  offered  to  hand  over  to  the  plaintiff. 
He  denied  that  he  was  in  possession  of  any  stridhan  left  by 
Sakhubdi.  The  execution  of  the  will  by  Shdma  was  not  dis- 
puted, and  it  was  admitted  that  the  property  leil  by  him 
was  hifl  self-acquired  property.  The  case  was  heard  by 
Sakgbnt,  J.,  on  the  10th  and  11th  of  November  1871. 

The  only  issue  raised  which  is  material  for  the  purpose  of 
the  present  report  was  the  first — 

"  Whether  Sham^  Shivrdm  Shenvi  could  make  a  will,  after 
the  adoption  of  the  plaintiff,  so  as  to  pass  his  self-acquired 
immoveable  property  away  from  the  plaintiff,  and  so  to  defeat 
the  plaintiff's  rights  of  inheritance. '^ 

Athinson,  Serjeant,  and  Bal  Mangesh  Wagle,  f6r  the  plain- 
tiff^ contended  that  after  adoption  a  father  has  no  power  to 
didziherit  his  adopted  son:  Morley's  Digest,  Inheritance, 
Vol.  I.,  p.  308,  Sec.  27;  Strangers  H.  L.,  Addenda  xliii. 
(Madras  ed.) ;  Morle/s  Digest,  Vol.  II.,  p.  133  ;  Strange, 
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^^^'      p.  830,  Addendum  to  4th  Madras  edn.    An  adopted 'aon is  a 

PuKBHOTAif   purchaser  for  valuable  consideration.     The  acrreement  im- 
S.  Sbxitvi    ^         ,  ,     ,  ° 

V,         plied  in  such  a  case  is  in  the  nature  of  an  ante-nuptial 
E.  Shknyi.  settlement.    No  father  would  give  his  son  in  adoption  unless 
the  adopted  son  were  entitled  to  succeed  as  of  right  to  his 
adoptive  father. 

The  Honorable  A.  B.  Scoble  and  Latham^  for  the  defend- 
ant : — The  idea  of  an  adopted  son  being  a  purchaser  for  value 
is  repugnant  to  all  Hindd  notions.  The  effect  would  be  to 
deprive  the  adoptive  father  of  all  power  of  dealing  with 
his  own  property.  An  adopted  son  may  be  in  a  worse,  but 
certainly  is  not  in  a  better,  position  than  a  natural  son,  and 
a  father's  right  to  dispose  of  his  self-acquired  property, 
whether  moveable  or  immoveable,  has  long  been  established 
as  law  in  this  Presidency.  The  point  now  raised  was  as- 
sumed, if  not  decided,  in  favour  of  the  defendant  by  a  Full 
Bench  at  Calcutta  in  the  case  of  Sudanund  MohapcUha  v. 
Bonomallee  (a). 

Cur.  adv.  vult. 

4th  December  1871.  Sargent,  J, : — ^This  was  a  suit  brought 
by  an  adopted  son  seeking  to  set  aside  a  will  made  by  his 
father  by  adoption,  and  to  have  it  declared  that  the  devise 
of  his  immoveable  property  therein  contained  was  void,  and 
praying  that  the  defendant,  who  was  the  executor  appointed 
by  the  will,  might  be  decreed  to  make  over  to  the  plaintiff 
the  property  left  by  his  father.     There  was  also  a  claim  for 
HiB  stndhan  left  by  the  wife  of  the  testator,  but  that  ques- 
tion was  abandoned  at  the  hearing,  and  the  only  remaining 
matter  for  consideration  resolves  itself  into  this,  whether 
the  testator  was  competent  to  make  a  will  of  self-acquired 
moveable  and  immoveable  property  so  as  to  defeat  the  rights 
of  the  plaintiff,  his  adopted  son.     The  matter   seems   to 
have  been  treated  as  clear  by  the  High  Court  of  Bengal. 
The  question  arose  in  a  case  of  Sudanund  Mohapatha  v. 
Bonomallee  [uhi  suprd),  where  the  point  at  issue  was  as  to  the 
validity  of  the  adoption  of  a  second  son  after  a  son's  adop- 
tion.   It  was,  however,  treated  by  the  court  in  that  case  as 

(a)   Marthairs  Calc.  Rep.  317. 
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plain,  that  a  father  could  dispose  of  his  self -acqaired  and        1871« 
personal  property  so  as  to  defeat  the  claim  of  his  adopted  son.    PuasHotAM 
That  case  came  before  a  Fall  Courts  and  the  point  was  again  v, 

treated  as  being  beyond  all  doubt.  Indeed  it  would  appear  k.  Smnvi 
not  even  to  have  been  argued.  When  we  pass  to  the  Hindd 
aathoritiesy  there  can  be  no  doubt  upon  the  subject.  An 
adopted  son  is  in  the  same  position  as  a  son  bom^  at  least 
unless  a  son  be  subsequently  bom.  Sir  Thomas  Strange^  at 
page  97  of  his  work,  after  citing  a  passage  from  Jaganndth, 
says : — "  Adoption  being  a  substitution  for  a  son  begotten, 
ita  effect  is  by  transferring  the  adopted  from  his  own  family 
to  constitute  him  son  to  the  adopter  with  a  consequent  ex- 
change of  rights  and  duties/'  and  that  is  fully  borne  out  by 
all  the  authorities  cited  by  the  author.  In  Narasammal  y. 
Balarama  Charlu  (ft)  Holloway,  J.,  lays  down  the  same  pro- 
position* 

The  argument  by  which  it  was  contended  that  an  adopt- 
ed son  must  be  considered  to  be  a  purchaser  for  valuable 
consideration  is  opposed  to  all  the  authorities  on  the  subject 
of  adoption.  They  all  treat  it  as  the  case  of  a  gift  of  the  son 
by  the  natural  fother,  which  is  assented  to  and  received  by 
the  adopter,  and  there  is  not  a  trace  of  any  restriction  on  the 
adopter's  power  of  alienation  more  extensive  than  in  the 
case  of  a  natural  son. 

It  is  clear,  therefore,  as  the  property  was  admittedly  self- 
acquired,  that  the  plaintiff  has  no  claim  to  the  house  in  Loh&r 
Chfl  Street.     The  plaint  must  be  dismissed,  and,  as  I  see  no. 
grounds  for  saying  that  the  costs  [should  come  out  of  the 
estate,  dismissed  with  costs. 

Decree  f&i*  the  defendant  with  costs. 

Attorney  for  the  plaintiff:  Shanvrdv  Pandurang. 
Attorneys  for  the  defendant  :  Jefferson  and  Payne. 

(6)    1  Mad.  H.  C.  Rep.  420-425. 
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1871. 

Sept.  8. 


Suit  No.  b48  of  1871. 

The  London,  Bombay,  and  Meditbrbanean 

Bank,  Limited Plaintiffs. 

HoRMASJi  PE9TANJI  Fba'mji Defendant. 

Foreign  Judgment — Notice — Finality — Call' Order — Balance-Order^ 

English  Companies'  Act,  1862. 

The  Courts  in  India  treat  a  call-order  made  by  the  Court  of  Chancery 
>n  England  upon  a  contributory  of  a  company  registered  in  England,  and 
being  wound  up  under  the  authority  of  the  Court  of  Chancery,  as  a  foreign 
judgment,  and  will  not  allow  the  liability  of  a  defendant  sued  upon  such 
order  to  be  disputed,  unless  it  be  shown  that  the  Court  had  no  jurisdiction 
to  make  the  order,  or  that  the  defendant  had  no  notice  of  it,  or  that  it  is 
not  in  its  nature  a  final  order. 

rPHIS  was  a  suit  brought  by  the  Liquidators  of  the  London, 
Bombay^  and  Mediterranean  Bank  to  enforce  against 
the  defendant  an  order  of  the  High  Court  of  Chancery  in 
England,  of  the  26th  of  January  187L  The  order  recited 
that  it  was  made  upon  the  application  of  the  Liquidators  of 
the  bank,  and  upon  hearing  the  solicitors  for  J.  R.,  one  of 
the  contributories  of  the  bank,  and  no  person  appearing  on 
behalf  of  the  several  other  contributories  named  in  the  schedule 
to  the  order,  and  directed  the  several  persons  named  in  the 
schedule  (being  contributories  of  the  bank),  on  or  before  the 
5th  of  July  1871,  or  within  four  days  afber  the  service  of  the 
order  upon  them,  to  pay  to  the  Official  Liquidators  of  the 
bank  the  sums  set  opposite  their  respective  names  in  the 
schedule  (being  the  amounts  due  from  them  in  respect  of  a 
call  of  £10  per  share  made  by  an  order  of  the  28th  of  July 
1870),  with  interest  on  the  amount  of  the  said  several  sums 
from  the  28th  of  October  1870  until  payment. 

The  defendant's  name  was  inserted  in  the  schedule  as  a 
debtor  to  the  bank  in  the  sum  of  £525. 

The  London,  Bombay,  and  Mediterranean  Bank  (Limited) 
was  a  joint  stock  company  registered  under  the  English 
Companies'  Act  of  1862,  and  had  an  office  in  London  and 
a  branch  office  in  Bombay.     On  the  20th  of  July  1866  an 
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Order  was  made  in  the  Court  of  Chancery  for  the  winding        1871. 
dp  of  the  company  by  the  Court.    The  defendant's  name      London, 
Was   placed  on  the    list  of    contributories  on  the    25th  Mrbitbr&a- 
ofAprill868.    The  defendant  and  several  other  Bombay   bank(Ld) 
shareholders  had   formed  a    committee  in  Bombav.    who  „     ^'     ^ 

I  •'  HORMASJI  P. 

appointed  solicitors  in  London  to  appear  foi*  them  and  Fba'hjl 
endeavour  to  prevent  the  names  of  the  Botnbay  share- 
holders from  being  placed  u{)on  the  list  of  cbntributories. 
The  committee  was^  however^  unsuccessful^  and  the  names 
of  the  Bombay  shareholders  were  placed  upon  the  lists. 
On  the  28th  of  July  lfi70  an  order  for  a  call  of  £10  per 
share  was  made  by  the  Court  of  dhancery  upon  the  con- 
tributories of  the  Company.  The  order  becited  that  it  was 
made  upon  the  application  of  the  Official  Liquidators^  and 
afler  hearing  the  solicitors  for  certain  shareholders  named 
in  the  orderj  and  Messrs.  Si,  M.,,  &  Bi,  solicitors  for  A'darji 
Kivasji  and  the  other  contributories  of  the  said  bank  for 
whom  they  Bad  entei'ed  appearance^  as  set  forth  in  tL  schedule 
annexed  to  the  oi^ei^.  and  ndne  of  the  other  contributories  of 
the  said  bank  appearing  either  in  person  or  by  their  solicitors^ 
although  duly  summoned  (as  appeared  upon  affidavit) ;  and 
DiRECTiD  that  a  certain  order>  dated  the  25th  of  May  1869> 
should  be  discharged,  and  that,  in  lieu  of  the  call  thereby 
directed  to  be  made  upon  the  contributories,  a  call  of  £10 
per  share  should  be  made  upon  all  the  contributories  of  the 
bank  who  had  been  settled  upon  the  list  of  contributories, 
bnt  that  as  against  the  amount  of  such  call  the  Official 
Liquidators  should  give  cl^dit  for  any  sum  or  sums  of  money 
paid  by  any  oontributoryj  either  Under  the  order  of  the  25th 
of  May  1869  or  otherwise,  in  respect  of  each  share  in  the 
bank  held  by  him ;  and  it  was  fubthbb  obdebed  that  elu^h  of 
the  contribatoi^es  of  the  Bank  should,  on  or  before  the  24th 
of  October  1870,  or  within  four  days  of  the  service  of  the 
order  upon  them  respectively,  pay  to  the  Official  Liquidators 
of  the  bank  the  amount  which  should  be  found  due  from 
hiffl  in  iQspect  of  the  call. 

The  defendant  not  having  paid  the  amount  of  the  call  qn 
^m.— 27  o  c 
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1871.       the  day  mentioned  in  the  above  call-order,  the  balance-ordef 

London,     of  the  26th  of  January  1871  was  made,  and  upon  the  same 

Mkditerba-   day  leave  was  granted  by  the  Court   of  Chancery  to  the 

BaniTcld.)    Liquidators  to  take  proceedings  against  the  persons  men* 

^^     ^'     „    tioned  in  the  schedule  of  the  balance-order. 

HnRUASJi  p. 

Fba'mji.  The    plaint   averred  that  a  copy   of  the  last-mentioned 

order  had  been  served  upon  the  defendant,  but  that  he  had 
not  paid  the  amount  therein  mentioned,  or  any  part  thereof. 

The  plaint  did  not,  however,  aver  that  notice  of  the 
making  of  the  balance-order  had  been  served  upon  the 
defendant,  nor  did  it  appear  from  the  proceedings  that  such 
notice  had  been  given  to  him. 

The  defendant  by  his  written  statement  alleged  that  he 
had  been  induded  to  apply  for  an  allotment  of  shares  in 
the  London  and  Bombay  Bank  and  General  Financial 
tod  Insurance  Agency  Corporation  (Limited)  by  a  gross 
fraud  on  the  part  of  the  promoters  and  directors  of  that 
company;  that  endeavours  had  been  made  on  behalf  cff 
the  Bombay  allottees  of  that  company  to  have  their  names 
removed  from  the  register,  and  steps  (which  were  even- 
tually abandoned)  taken  in  the  High  Court  with  the  same 
view ;  and  that  the  London  and  Bombay  Bank  and  General 
Financial  and  Insurance  Agency  (Limited)  had  been  amal- 
gamated with  the  Mediterranean  Bank  (Limited)  without 
the  knowledge  or  consent  of  the  Bombay  shareholders,  and 
had  thereupon  changed  its  nanle  to  the  name  of  the  plaintiffs' 
company ;  and  that  the  defendant  h^d,  therefore,  never  beefi 
a  shareholder  in  the  plaintiffs'  company,  and  that  his  name, 
therefore,  had  been  wrongly  placed  upon  the  list  of  the  con- 
tributories  of  the  plaintiffs*  company ;  and  that  the  call-order 
and  balance-order  were  not,  therefore,  binding  upon  him, 
as  he  had  never  been  a  shareholder  in  the  plaintiffs*  company. 

The  cause  was  in  the  first  instance  set  down  as  a  short 
cause,  but  (the  case  being  a  representative  one)  was,  by 
Bayley,  J.,  adjourned  for  hearing  before  two  Judges.  It 
was,  accordingly,  heard,  on  the  7th  of  September  1871, 
before  Westbopp,  C.  J.,  and  Bayley,  J. 
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Grem  (witli  him  Macpherson),  for  the  plaintiffs,  put  in        ^^"^^^ 
evidence  certified  copies  of  the  several  orders  and  documents      London, 

^  Bombay,  & 

upon  which  the  plaintiffs  relied  : — (I.)  the  order  to  wind  up  Meditkura- 
the  plaintiffs'   company  (20th  July    18G6)  j  (II.)  affidavit,   Bank  (Ld). 
dated  the  8th  of  August  1868,  showing  that  notices  of  the  j^^^^l^^  p 
settling  of  the  list  of  contributories  had  been  duly  served;      Fba'mji. 
(III.)  certified  copy  of  the  list  of  contributories  ;  (IV.)  order 
of  the  appointment  of  the  plaintiffs  as  Liquidators  (27th  July 
1869)  ;  (V.)  the  call- order  of  the  28th  of  July  1870;   (VI.) 
original  balance-order  of  the  26th  of  January  1871,  signed 
"  H.  F.  Church,  Chief  Clerk.'*     The  admission  in  evidence 
of  this  order  was  objected  to  by  Scohle^  on  the  ground  that 
it  ought  to  have  been  proved,  as  it  did  not  come  within  the 
purview  of  the  Indian  Evidence  Act  (XV.  of  1852).     Green 
relied  upon   the  14th  &  15th  Vict.,  c.  09,  ss.  11    and  19, 
Sec.  125  of  the  English  Companies'  Act,  and  Taylor  on  Evi- 
dence, Sec.  1400.    (VII.)  Order  allowing  the  Liquidators  to 
take  proceedings  against  the  defendant  (26th  January  1871). 
Personal  service  of  the  balance-order  on  the  defendant  on  the 
10th  July  1871  was  admitted.     The  plaint  was  filed  on  the 
3rd  of  August  1871.     Green  stated  that  the  suit  was  techni- 
cally brought  on  the  balance-order,  which  was  in  effect  a 
foreign  judgment,  but    that  the  suit  was  really  upon  both 
the  balance  and  the  call  order,  and  asked  for  a  decree  for  the 
amoant  claimed. 

Ths  Honorable  A.  R.  Scohle  (Acting  Advocate  General) 
(with  him  Farran,  for  the  defendant)  : — As  the  courts  in 
India  are  not  subject  or  ancillary  to  the  High  Court  of 
Chancery  in  England,  this  call  cannot  be  enforced  under  the 
provisions  of  the  English  Companies*  Act  of  1862.  The 
orders  must,  if  relied  upon,  be  treated  as  foreign  judgments, 
and  sued  upon  as  such.  It  must,  therefore,  appear  that  they 
conform  to  the  requirements  of  the  Common  Law.  I  admit 
that,  as  a  general  rule,  in  a  suit  to  enforce  a  foreign  judg- 
ment, the  merits  of  the  cause  of  action  upon  which  that 
judgment  is  founded  cannot  be  entered  into :  Bcmh  pfAus- 
tralana  v.  Nias  (a) ;  Ellis  v.  M' Henry  (6)  ;but  though  that  is 
id)    16Q.  B.717.       {h)    L.  Bep.  6,  C.  P.  228. 


204  BOMBAY   HIGH   COURT   RSiDRTS^ 

1^^-       80,  yet  where  the  defendant  has,  as  here,  a  bond  fide  defence 

London,     upon  the  merits,  the  court  will  minutely  examine  the  foreign 

Mbditebr/l-  judgment  to  ^iscertain  whether  the  requirements  of  the  Com« 

Bank  (Ld.)   nion  Law  have  been  complied  with,  and,  if  it  finds  that  they 

HoEMAflji  P   ^*^®  ^^^  been  complied  with,  will  compel  the  plaintiff  to  sue 

Fsa'm Ji.     upon  his  original  cause  of  action,  and  he  will  then  be  entitled 

to  use  the  foreign  judgment  as  evidence  only.    The  oases 

show  that  a  foreign  judgment  can  be  impeached  on  any  of 

the  four  following  grounds  : — 

(I.)     That  the  court  passing  it  had  no  jurisdiction. 

(U.)    That  the  defendant  had  no  potice  to  appear  ^nd 
defend  the  suit. 

(III.)     That  the  judgment  has  been  obtained  by  fraucl. 
(TV.)     That  the  judgment  is  not  a  final  judgment. 

We  cannot  contend  here  that  the  judgment  has  been  ob« 
tained  by  fraud,  but  as  to  the  jurisdiction  we  say  that,  as  the 
defendant  is  an  inhabitant  of  Bombay,  the  only  ground  that 
gives  the  Court  of  Chancery  juris4iction  over  him  is  the  fact 
that  he  has  consented  to  become  i^  member  of  an  IJnglish 
company,  but  in  the  eye  of  the  law  he  never  has  so  consented, 
^s  his  consent  was  brought  about  by  fraud,  He  cited  on 
the  question  of  jurisdiction  Henderacm  v.  ffe7ider8<m  (c) ; 
Story^s  Conflict  of  Laws,  pi.  529, 544-549.  [Wbstbopp,  C.J, 
referred  to  Vallee  v.  Dumergue  (d).]  [Bati^y,  J.,  referred  to 
Barber  v.  Lamb  (e).]  If  the  oourt  had  no  jurisdiction,  there 
is  nothing  on  the  face  of  the  proceedings  to  show  that  the 
defendant  attorned  to  it  and  so  gave  it  jurisdiction  :  Taylor 
y,  Best  (/). 

The  plaintiffs  must  take  their  stand  either  upon  the  call- 
order  or  the  balance-order.  If  they  rely  upon  the  former, 
I  contend  that  it  is  not  a  fina]  judgment,  inasmuch  as  it 
pontemplates  something  further  being  done,  namely,  the 

(c)  6  Q.  B.  288.        (d)  4,  Exch.  290.        (e)  29  L.  J„  C.  P.  234. 

(/)  23  I..  J..  C.  p.  8«. 
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making  of  a  balance^order.     It  cannot,  therefore,  bo  en        ^871. 
forced  as  a  conclusive  judgment :  Patrick  v.  Shedden  (g) ;      London, 
Carpenter  v.  Thornton  (A) ;  Henderson    v.   Henderson   {%)  ;  Mbditbrra- 
Paul  V.  Eoy  (J ) ;  Bonaker  v.  Evans  {k) ;  Frj/  v.  Malcolm  {I) ;   g^jj,^  /^^  \ 
Lindley  on  Partnership,  p.  1393,   (2nd  edn.)     As  to  the  jr     ^*     p 
balance-order,  it  does  not  appear,  nor  is  it  alleged,  that  the      Fbamji. 
defendant  had  notice  of  it,  nor  is  it  so  recited  in  the  order 
itself.    If  such  notice  has    not    been  given,  it  would  be 
contrary  to  natural  justice    to   enforce  the  judgment  here 
withont  giving  the  defendant  an  opportunity   of  showing 
that  he  has  a  defence  upon  the  merits :  Buchanan  y.  Rucker 
(r/i).   He  also  cited  Scott  v.  Pilkington  (n). 

The  defendant  was  then  called  and  examined.  Ho  stated 
that  he  was  not  aware  whether  his  solicitors  had  entered  an 
appearance  for  him  in  the  Court  of  Chancery  at  the  time 
when  the  call-order  was  made,  but  that  he  was  a  member 
of  a  committee  in  Bombay  which  had  instructed  solicitors 
in  London  to  oppose  the  making  of  the  call.  It  also  ap- 
peared that  when  he  received  notice  of  the  call-order  having 
been  made,  there  was  an  indorsement  upon  the  notice  to  the 
eSect  that  in  default  of  payment  of  the  amount  due  from 
him  the  Liquidators  would  apply  (on  a  day  named)  to  the 
court  for  a  balance-order  against  him. 

Oreen  was  heard  in  reply. 

Westeopp,  C.  J. ;— 'We  have  no  doubt  as  to  how  this  case 
should  be  disposed  of.  We  think  that  there  is  no  valid 
defence  to  the  suit.  The  plaintiffs  sue  for  Bs.  5,250,  the 
equivalent  for  £  525  due  to  them  as  the  Liquidators  of  the 
London,  Bombay,  and  Mediterranean  Bank,  which  seems  to 
have  been  composed  of  two  existing  companies  which  were 
amalgamated,  and  it  may  three  years  ago  have  been  a  ques- 
tion whether  or  not  the  defendant  was  a  person  who  ought 
to  be  placed  on  the  list  of  contributories  of  the  London, 

ig)  2  Ell.  &  B.  14.    {k)   8  B.  &  Aid.  52.  (t)  6  Q.  B.  288. 

CO  15  Bcav.433.       (*)    16  Q.  B.  163.  (/)  4  Taunt.  705,  ' 

(m)  1  Camp.  63.        (n)    2  B.  &  S.  11. 
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^871.       Bombay,  and  Mediterranean  Bank  when  the  order  for  winding 
London,     up  the  bank  was  made.    The  bank  was  formed  in  London, 

Bombay,  & 

Mbditerra-  subject   to   the  provisions  of  the  English  Companies'  Act 
BanT'cld.)    ■"■^^  head  office  and  local  habitation,   so  far  as  a    banking 

*•  company  can  have  a  local  habitation,  must  be    deemed  to 

410RMASJ1  ift 

Fea'mji.  have  been  in  London,  and  it  was  liable  to  be  wound  up  under 
that  Act  if  its  condition  were  such  as  to  justify  an  order 
to  that  effect.  Such  an  order  was  made,  and  the  propriety 
of  it  has  not  been  contested.  The  shareholders  were  liable 
to  be  placed  on  the  list  of  contributories,  and  the  Court  of 
Chancery  had  undoubtedly  the  jurisdiction  to  decide  whether 
or  not  a  person  should  be  placed  on  the  list  of  contributories. 
The  Court  of  Chancery  on  the  25th  of  April  1868  decided 
that  the  defendant,  Hormasji  Pestanji  Fr^mji,  should  be  placed 
on  the  list  of  contributories  for  75  shares.  It  pow,  from  the 
admissions  of  the  defendant,  appears  that,  for  the  purpose  of 
resisting  being  placed  on  that  list,  he  and  others  with  him 
instructed  a  gentleman,  Mr.  D^dabhai  Nowroji,  to  employ,  and 
who  did  employ,  for  them  a  solicitor  in  I^ondon,  and  the  de- 
fendant  says  he  believes  that  an  appearance  must  have  been 
entered  on  his  behalf  as  a  resisting  shareholder.  He,  there- 
fore, had  his  opportunity  of  contending  that  he  ought  not  to 
be  placed  on  the  list,  and  he  admits  having  had  notice  that 
the  list  of  contributories  was  about  to  be  settled,  and  that 
it  was  sought  to  place  his  name  upon  it.  When  the  £10  call 
was  made  in  July  1870,  the  order  then  nxade  recited  that 
certain  contributories  appeared  by  solicitors,  and  that  tjie 
others,  though  duly  summoned,  did  not  appear.  There  is  no 
evidence  to  show  that  the  defendant  had  no  notice  of  the 
application  to  make  that  call.  He  had  at  that  time  his 
solicitor  in  London,  and  in  all  probability  that  solicitor  re- 
ceived a  notice.  At  all  events  the  burden  lies  upon  the 
defendant  to  show  that  he  did  not.  The  order  must  be  as- 
sumed to  have  been  regularly  made  until  the  contrary  be 
shown. 

•  It  has,  however,  been  said  that  the  order  of  July  1870  was 
not  a  final  order,  and  we  are  inclined  to  be  of  that  opinion : 
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for  ife  provides  that  certain  credits  should  be  given  to  the        1871. 


defendant  in  respect  of  such  calls  as  he  may  have  previously     London, 
paid,  and  there  is  nothing  on  the  face  of  that  order  to  show   Mediterha- 


what  the  amount  of  those  calls  was,  and  it  would  be  open  to   ^^^^  /^j, ) 
him  to  make  his  claim  for  the  redttction  of  the  £10  call  by  ^-     „ 

1  •         1.    1  n       1  -I  •        .  Hqrmasji  Pi 

the  amount  of  those  calls ;  but  that  question  is  not  now  ma-       Fra'mju 
terial,  for  when  he  was  served  with  a  copy  of  that  order  by  the 
Official  liquidator^  which  he  admits  was  the  case  in  October 
1870,  he  also  received  a  notice  at  foot  of  that  copy,  which 
notice  was  signed  by  the  OflScial   Liquidators,  stating  that 
the  amount  claimed  was  Rs.  5,250,  and  giving  him  full  credit 
for  the  two  sums  for  which  alone  he  himself  claims  credit  in 
his  written  statement ;  and  in  that  notice  it  was  stated  that  if 
he  did  not  pay  within  a  given  time,  application  would  be 
made  to  the  Court  of  Chancei*y  for  a  positive  order  for  tho 
payment  of  that  sum.     The  time  having  elapsed,  an  order 
was  applied  for  and  made,  and  that  is  the  one  directing  him 
to  pay  the  money — Rs.  5,250 — the  balance^  on  the  £10  call 
per  share,  left  after  deducting  the  two  previous  calls  which 
he  had  paid.     We  think  he  has  had  ample  notice  of  the  ap- 
plication for  that  order,  and  we  think  also  that  the  court  had 
jurisdiction  to  make  it.     It  is  not  alleged  that  there  was  any 
fraud  in  obtaining  the  orders  of  the  Court  of  Chancery,  and, 
whatever  fraud,  if  any,  there  may  have  been  used  in  inducing 
the  defendant  to  join  the  company,  such  latter  fraud  might 
have  been  put  forward  as  a  defence  in  that  Court — if  it  were  a 
good  defence  under  such  circtimstances  as  the  defendant  was 
placed  in — when  the  application  was  inade  in  1868  to  put 
his  name  on  the  list  of  contributories.    This  court  cannot,  in 
an  action  on  the  balance-order  of  January  1871,  inquire  into 
the  propriety  of  the  defendant's  being  placed  on  the  list,  or 
of  the  order  of  July  1870,  or  of  the  balance-order  itself,  if,  as 
we  are  satisfied  was  the  fact,  the  defendant  had  opportunities 
in  the  Court  of  Chancery  of  opposing  those  proceedings  and 
of  making  his  defence,  and  if,  as  we  also  think,  that  court 
had  jurisdiction  over  him  as  a  member  of  this  English  regis- 
tered company. 
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^871.  In  the  month  of  January  1857,  the  defendant  KSvasji 

La'lbha'i  Ndndbhdi  Ddvar,  and  a  number  of  other  persons  at  his  request, 

et  oi.  agreed  to  form  a  partnership  for  the  purpose  of  establisliiDg 


V. 

Ka'vasji 


a  factory  for  manufacturing  cotton  twist. 


Na'na'bha'i  The  partnership  agreement  ultimately  entered  into  was 
embodied  by  Kdvasji  Nandbhai  in  a  Gujardti  writing  of  the 
10th  of  January  1857.  The  material  portions  of  this  writ- 
ing were  substantially  these  : — 

"  To  P&ni  K&vasji  N&n£bh&i  D&var,  written  by  the  undersigned.  You 
are  establishing  a  factory  for  the  manufacture  of '  water'  cotton  twist.  For 
the  same  there  ha^e  been  made  100  allotments — that  is,  100  shares. 
Each  share  has  been  fixed  at  Rs.  3,000/' 

The  first  clause  of  the  agreement  provided  that  ground  for  the  fsctopr 
was  to  be  procured,  a  building  erected,  and  machinery  sent  for  from  Enrope, 
and  proceeded  thus : — '*  In  regard  thereto,  whatever  business  may  have 
to  be  transacted—that  is,  the  employment  of  persons,  and  whatever  outlays 
may  have  to  be  made  for  the  factory->-the  whole  management  thereof  we, 
the  undersigned  shareholders^  having  agreed,  have  intrusted  to  you«  That 
management  do  you  duly  carry  on  during  your  lifetime,  and  the  entire 
authority  for  signing,  and  carrying  on  the  entire  management  of  the 
factory,  belongs  to  you."  After  his  decease  the  shareholders  were  to  ap- 
point an  agent  or  trustee  in  General  Meeting. 

The  second  clause,  by  reference  to  the  signatures  at  the  foot  of  the 
agreement,  showed  the  number  of  shares  held  by  each  partner,  and  pro- 
vided for  a  deposit  of  Rs.  500  being  paid  in  respect  of  each  share,  at  the 
execution  of  this  agreement,  by  each  sliareholder. 

The  third  clause  provided  that  whatever  might  be  expended  for  a 
building  and  machinery,  and  other  outlays,  the  shareholders  should  duly 
pay  in  equal  portions  according  to  their  shares.  *'  The  '  calls'  which  you 
make  in  respect  of  the  same,  as  there  may  be  need,  we  are  duly  to  psy 
within  fifteen  days'  time.  If  within  the  said  time  of  fifteen  days  we  should 
not  pay  the  amount  of  each  *  call'  of  those  '  calls'  which  you  may  make, 
then  the  share  or  shares  subscribed  by  us  shall  become  '  forfeited' — that  is, 
there  shall  not  remain,  on  the  part  of  those  who  may  not  pay  the  '  calls,' 
any  right  to  the  deposit  to  the  amount  of  Rs.  500  per  share,  and  the 
'  cair  or  *  calls'  which  maj^have  been  (already)  paid ;  and  the  money  paid 
for  the  same  shall  be  credited  to  the  profit  account  of  this  company. 
And  hereafter  should  any  shareholder,  ot  the  shareholders  who  have  signed 
below,  sell  or  '  make  over'  his  '  share'  or  '  shares'  to  anv  individual,  the 
party  or  parties  purchasing  the  same  hereafter  is  or  are  also  duly  to  set 
up  to  thift  agreement." 

The  fourth  clause  was  in  the  following  words  : — *'  AH  we  shareholders 
have  agreed  to  make  this  agreement  or  settlement,  (namely)  that,  in  re- 
turn for  the  trouble  you  have  been  at  in  getting  up  this  factory,  we  have 
appointed  you  for  your  life  the  agent  or  broker  of  this  factory.  As  to 
that,  it  is  to  be  understood  as  follows : — ^Whatever  cotton  may  have  to  be 
purchased  for  this  factory  do  you  purchase,  and  whatever  yarn  may  be 
made  in  this  factory,  all  that  do  you  sell.  .And  for  whatever  you  may  tell 
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mr  Bceount  of  the  factory  do  you  duly  receive  from  this  company  yoiir        1871. 

(ommisftioii  at  the  rate  of  Rs.  5  (namely,  five)  per  cent,  du-ing  your     ~ ; — 

bfetime.    But  upon  purchases  you  are  not  to  receive  anything  front  the  Vallabhbh  'i- 
company,  yet  on  goods  which  you  may  purchase  from<  merchants  and         ^t  aL 
sell  you  yourself  having  received  a  percentage  also  agreeably  to  custom,.  v. 

ioyou  duly  give  credit  for  the  same  to  this  company.  Although  we  t^^^^^"", 
should  not  make  the  said  purchases  and  sales  through  you,  yet  upon  the  ^  ^  j 
whole  amount  of  the  sales  we  are  duly  to  pay  Rs.  5  (five)  per  cent, 
dnring  your  lifetime.  And  after  this  factory  shall  begin  to  work,  an 
account,  having  been  caused  to  be  printed,  shall  be  given  to  all  the  share- 
holders every  six  months :  whatever  profit  may  accrue  do  you  duly  allot 
therein.** 

The  fifth  clause  provided  that  a^l  the  risk  in  respect  of  the  company 
should  he  on  the  shareholders. 

The  sixth  clause  provided  for  the  calling  of  meetings  of  shareholders  by 
iaean»  of  circukrs,  and  further  provided  that  no  person  whatever  on  the 
part  of  any  shareholder  or  shareholders  was  to  be  allowed  to  join  the  said 
meetings. 

The  seventh  chmse  prodded  for  the  resolutions  of  a  majority  of  sharf - 
holdeis  being  binding  on  the  minority,  'Hhe  shareholders'  votes  being 
reckoned  at  one  vote  for  each  share." 

The  eighth  clause  provided  that  if  any  of  the  shareholders  should  sell 
his  share,  the  purchaser  should  agree  in  writing  to  be  bound  by  all  the 
conditions  of  the  writang. 

The  ninth  and  tenth  clauses  jHrovided  for  a  due  observance  of  the  condi- 
tions of  the  agreement,  and  were  followed  by  the  signatures  of  the  original 
thareholders,  thirty-five  in  number.  Kavasji  NaniU>hai  originally  held 
37iliares* 

The  pftitnership  was  not  registered  as  a  joint  stock 
company.  Act  XLIII,  of  1850  ^d  not  render  registration 
compulsoty^  and  Act  XIX.  of  1857  did  not  become  law  until 
the  10th  of  July  1857,  i.e.,.  six  montlis  after  the  formation  of 
the  partnership. 

In  pursuance  of  the  above  partnership  agreement,  Kdvasji 
Nan&bhdi  obtained  a  piece  of  land  at  Tdrdev,  erected  build- 
ings upon  it,  and  purchased  and  erected  machinery  for  the 
purpose  of  carrying  on  the  business  of  the  copartnership. 
He  from  time  to  time  made  calls  on  the  partners,  and  before 
the  year  1860  had  called  up  the  whole  of  the  original  capital 
of  Rs.  3,000  per  share.  In  April  1860  he  made  an  additional 
call  of  Bs.  1,000  per  share,  which  was  paid  by  the  partners. 
The  necessity  for  this  call  was  occasioned,  as  Kfivasji  N4nd- 
bhai  stated,  by  reason  of  the  original  capital  of  three  Idkhs 
proving  insufficient  for  the  original  and  current  outlay  of  tlie 
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1871.       partnership.     The  work  of  mannfaetaring  cotton  twist  was 
La'lbha'i     stated  by  K&v&sn  N&n&bhdi,  to  have  commenced  about  June 
et  <iL        1860^  and  the  business  was  thenceforward  carried  on  in  the 
KaVasji     Jia^^e  of  ^^^  Throstle  Mill  Company. 

*^€tal^^  A  general  meeting  of  the  partners  was  called,  apparently 
for  the  first  time,  on  the  2nd  or  3rd  of  August  1861.  It 
was  then  found  that  the  whole  of  the  stipulated  capital  of 
Bs.  3>000  per  share  that  had  been  called  up,  and  the  extra 
voluntary  contribution  of  Rs.  1,000  per  share,  had  been  ex- 
pended, and  that  in  addition  the  company  had  incurred 
debts  amounting  to  Rs.  1,44,888-15-10. 

At  that  meeting  directors  were  appointed,  the  accounts 
were  directed  to  be  audited,  and  it  was  determined  that,  after 
the  accounts  were  audited,  the  debt  due  by  the  company 
should  be  paid  off  by  increasing  the  capital,  or  in  such  other 
way  as  the  shareholders  at  a  general  meeting  should  deter- 
mine, and  the  meeting  was  adjourned  for  that  purpose. 

The  adjourned  meeting  was  held  on  the  22nd  of  Sep- 
tember 1861,  when  the  audited  accounts  were  laid  before  the 
meeting.  Considerable  discussion  took  place  as  to  the  affairs 
of  the  company,  and  finally  the  directors  were  empowered  to 
consult  upon  the  best  course  to  be  adopted  for  the  interest 
of  the  shareholders.  The  meeting  was  then  adjourned  until 
the  2nd  of  October. 

K^vasji  N&D^bhai  attended  the  meeting  of  the  2nd  of 
October,  with  several  other  shareholders,  who  were  chiefly 
his  nominees  and  holders  of  shares  really  belonging  to  him, 
and  which  he  had  transferred  to  them  in  order  to  qualify 
them  as  voters  on  his  behalf.  The  meeting  was  a  divided 
one,  but  ultimately  a  resolution  was  adopted,  by  27  votes 
against  20,  "  that  steps  should  be  taken  to  wind  up  the 
affairs  of  the  company,  and  to  take  the  accounts  of  ICivasji 
Ndndbh^i  by  proceedings  in  the  Supreme  Court,  and  thai 
Mr.  Keir  be  instructed  to  take  those  proceedings.'^ 

On  the  1st  of  November  1861  Kivasji  Nanibhfi  made 
a  further  call  on  the  shareholders  of  Rs.  500  per  share,  and 
threatened  them  with  forfeiture  of  their  shares  if  the  call 
were  not  paid  on  or  before  the  16th  day  of  the  same  mouth. 
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A  suit  was  filed  on  the  6th  of  November  1861  on  the  Equity        1871- 
Side  of  the  late  Supreme  Court,  in  which  Ldlbh^  Vallabh-     La'lbha'i 
blidi  and  the  other   shareholders  who   wished  to  dissolve        g^^l, 
the  compivny  were  plaintiffs,  and  Kiv&sji  N&n&bhii    and     ^  ,^' 
the  shareholders  who  desired  the  company  to  continue  to   Na'na'bha'i 
carry  on  business  were  defendants.     The  bill  prayed  for  a 
dissolution  of  the  company,  the  appointment  of  a  receiver,  an 
injanction  prohibiting  K^vasji  Ndn^bh&i  from  carrying  on 
the  business  of  tha  company,  and  from  enforcing  the  call  of 
Bs.  500  per  share,  an  account  of  the  partnership  dealings, 
and  a  sale  of  its  assets.     The  bill  contained  charges  of  fraud 
and  dishonesty  against  Kdvasji  Nan&bhdi. 

An  injunction  was  granted  on  the  16th  of  November  1861 
against  enforcing  the  call  of  Rs.  500. 

A  subsequent  motion  to  dissolve  the  injunction  was  made 

on  the  6th  of  December  1861,  and  refused.     Subsequently 

• 

the  cause  was  heard  by  Sir  Matthew  Sausse,  C.  J.,  and 
Couch,  J.,  and  on  the  23rd  of  January  1863  a  decree  was 
made  which  declared  the  Throstle  Mill  Company  dissolved 
from  the  date  of  the  filing  of  the  bill,  and  referred  it  to  the 
Master,  to  take  an  account  of  the  management  by  K&vasji 
Naa&bh&i  of  the  affairs  of  the  company  from  its  commence- 
ment down  to  its  dissolution,  and  from  its  dissolution 
down  to  the  date  when  a  receiver  should  be  appointed ; 
declared  Kavasji  Ndndbhdi  entitled  to  credit  for  all  sums 
honifide  expended  by  him  for  the  benefit  of  the  company, 
and  to  a  commission  of  5  per  cent,  upon  sales  effected  by 
him.  The  Master  was  further  ordered  to  sell  the  property 
of  the  company,  and  out  of  the  proceeds  to  pay  the  debt  due 
by  the  company,  and  it  was  directed  that  whatever  surplus 
should  remain  should  be  divided  amongst  the  shareholders 
of  the  company,  in  proportion  to  the  number  of  their  shares. 
It  was  also  ordered  that  the  Master  should  appoint  a  receiver 
to  wind  up  the  affairs  of  the  company  (Kdvasji  Ndn&bhdi 
being  permitted  to  apply  and  to  be  appointed  receiver). 
The  decree  reserved  the  consideration  of  the  claim,  if  any, 
of  Kavasji  Ndndbhdi  to  commission  upon  the  funds  to  be 
realised  by  the  sale  of  the  partnership  property  until  after 
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18yi»        the  Master  should  have  made  his  report,  and  it  was  further 

La'lbha'i     ordered  that  the  Master  should  be  at  liberty  to  state  any  special 

et  al.        drcv/mstanees  connected  with  or  touching  the  premises,  and  U 

Ka'vasjc     '^'^^  ^^^  ^^  more  separate  report  or  reports,  and  the  Court 

Na'ma'bha'i   reserved  the  cons^ideration  of  all  further  directions  and  of  the 

costs  v/ntil  after  the  Master  should  have  made  hie  report,  aaod 

gave  general  liberty  to  apply^ 

The  decree  was  silent  as  tathe  charges  of  frand  made  I7 
the  plaintiffs  against  the  defendant  Kdvasji  N^n&bh^i. 

In  giving  judgment,  the  Court,  however,  said  that  it  did 
not  consider  that  these  charges  had  been  as  yet  proved,  but 
that  it  could  not  say  what  might  appear  on  taking  the  ac- 
counts before  the  Master.  The  decree  was  also  silent,  as 
to  the  right  of  Kivasji  Nindbh^  to  compensation  for  being 
deprived  of  the  management  of  the  partnership,,  and  of  com- 
mission  during  his  life  on  its  sales.  In  giving  judgment,  the 
Court,  referring  ta  Aspdin  v.  Austin,  Dunn  v..  Sayles,  PU- 
kington  v.  Scott  (which  it  distinguished  from  the  two  former 
cases),  and  Rashhigh  v.  TJie  South-Edsteim  Railway  Co.  (a), 
expressed  an  opinion  against  his  claim  in  this  respect,  but 
added  that  if  the  articles  of  agreement  contained  any  implied 
contract  by  the  copartners  to  carry  on  the  business^  during 
Kdvasji  Ndndbhdi's  lifetime,  the  Court  thought  that  he 
*'  should  be  left  to  the  remedy  by  an  action  for  damages," 
and  on  this  point  referred  to  Emme7w  v.  Elderton  (cited 
infra).  In  support  of  the  direction  in  its  decree  that  the 
partnership  should  be  dissolved,  the  Court,  mentioned  Van 
Sandauv,  Moore  {b),  Wheeler  v.  Van  Wart  (c),  In  re  Tks 
Electric  Tehgraph  Co,  of  Ireland  (d),  Jennings  v.  Baddeley 
(cited  infra),  and  Bailey  v.  Ford  (e). 

From  this  decree  Kdvasji  Nindbhdi  appealed  to  the  Privy 
Council,  and  on  the  29th  day  of  February  1868  the  Lords  of 
the  Privy  Council  generally  affirmed  the  decree,  with,  however, 
two  variations.  The  first  was  made  by  inserting  1^  the  be- 
ginning the  words  "  This  Court  doth  declare  that  the  charges 

(a)  10  C.  B.  612,  632.  (6)  1  Riiss.  463. 

(c)  2  Jur.  292,  and  9  Sim.  193.  (d)  22  Beav.  471. 

(e)  13  Sim.  495. 
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of  fraud  and  dishonesty  against  the  defendant  Kfivasji  Nina-        ^^^- 
hhii,  contained  in  the  bill  of  the  plaintiffs,  are  not  proved  by     La'lbha'i 

Y  ALLABHBHA  I 

any  evidence  in  the  cause,  and  that  the  said  defendant  ought  et  ah 
to  receive  from  the  plaintiffs  the  costs  of  and  occasioned  KA'vASJr 
by  such  charges,  and  this  Court  directs  the  same  to  be  taxed  ^^^*^^^' 
accordingly,  but  reserves  any  directions  for  the  payment 
thereof  until  the  further  consideration  of  this  cause ;''  their 
Lordships  being  of  opinion  that  charges  bf  fraud,  if  proved 
at  all,  should  be  so  at  the  hearing,  and  not  reserved  until  a 
later  stage  in  the  cause,  ^as  they  should  not  be  kept  hanging 
over  the  defendant.  The  second  variation  was  made  by  in- 
serting, after  the  reservation  of  the  consideration  of  the 
claim  of  Elavasji  Nanabhai  to  commission  upon  the  funds  to 
be  realised  by  a  sale  of  the  partnership  property,  the  follow- 
ing words :  *'  And  this  Court  doth  also,  but  without  prejudice, 
reserve  until  further  consideration  the  question  whether 
Kivasji  Ndnibhdi  is  entitled  to  any,  and,  if  any,  what  com- 
peasation  in  respect  of  the  engagement  in  the  articles  that 
the  defendant  Kivasji  N&nSbhdi  should  have  the  manage- 
ment of  the  partnership,  and  should  be  the  agent  and  broker 
thereof  during  his  life/'  This  variation  was  made  because 
their  Lordships  were  of  opinion  that  it  was  more  convenient 
that  the  question  of  right  to  compensation  should  be  decided 
in  the  equity  cause  than  by  an  action  at  law.  The  parties 
J^spectively  were  directed  to  bear  their  own  costs  of  the  ap- 
peal to  the  Privy  Council. 

In  accordance  with  the  directions  in  the  decree,  the  Master 
realised  the  assets  of  the  Throstle  Mill  Company,  paid  its 
debts,  and  took  the  accounts. 

On  Kavasji  Ninibhii's  account  with  the  partnership  from 
its  commencement  to  its  dissolution '  the  Master  found  that 
there  was  due  from  Kdvasji  Nan&bh^i  to  the  partnership  the 
samofRs,  689-12-10. 

On  El^yasji  N^&bh&i's  account  with  the  partnership  from 
its  dissolution  to  the  day  when  Kdvasji  Ndn^bh^i  commenced 
to  act  as  receiver  (20th  February  1863)  the  Master  found 
that  there  was  due  from  Kavasji  N&n&bh&i  to  the  partnership 
the  sum  of  Rs.  2,021-2-10. 
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1871.  On  Kdvasji  N£n£bh£i's  account  as  receiver  the  Master 

La'lbbVi     found  that  the  partnership  was  indebted  to  E^vasji  N&nibhai 

VaLLABHBHA'I  /.-A        Krt/^    r^   ft 

et  al.       in  the  sum  of  Rs.  589-9-2. 

V. 

^T^^  V"'/        Neither  side  objected  to  the  Master^s  report,  and  the  case 

Na'na'bha  I  •*  ^  .  r       ' 

et  ad.  came  on  for  farther  consideration^  and  for  argument  on  the 
question  of  the  right  of  K&yasji  N&n^bh&i  to  commission  on 
the  funds  realised  by  the  sale  of  the  partnership  property, 
and  to  compensation  for  being  deprived  of  bis  management 
of  the  partnership,  and  of  the  benefit  of  acting  as  its  agent 
and  broker. 

The  case  was  argued  before  Westropp^  C.  J.^  and  Batlet,  J. 

MeOuUoch  and  Latham  appeared  for  the  plaintiffs  and 
defendants  in  the  same  interest  as  the  plaintiffs. 

The  Honorable  A,  R.  Scoble  and  Macpheraon^  for  K&vasji 
N^ndbh&i,  admitted  that  it  must  be  considered  that  the  dis- 
solution of  the  company,  as  decreed  by  the  High  Court  and 
affirmed  by  the  Privy  Council,  was  a  proper  one  in  the  in- 
terests of  the  shareholders,  but  contended  that  as  it  was 
brought  about  by  the  plaintiffs  themselves,  without  the 
consent  of  X^vasji  Ndndbhdi,  he  was  entitled  to  compensation 
for  the  commission  upon  yam,  which  during  his  lifetime  the 
company  had  agreed  to  pay  him.  They  relied  upon  Stirling 
V.  Maitland  (/),  which,  they  contended,  had  in  effect  over- 
ruled Aspdin  V.  Austin  and  Dunn  v.  Sayles  (g),  previously 
much  commented  on  in  Emmens  v.  Elderton  (A).  They  also 
relied  upon  Pilkington  v.  Scott  (i),  Emmens  v.  Elderton, 
Beg.  V.  Welch  (/),  and  M^Intyre  v.  Belcher  (  fc ),  and  on  re- 
marks made  by  Lord  Westbury  upon  the  question  of  com- 
pensation during  the  argument  of  this  case  before  the  Privy 
Council,  and  said  that  the  winding  up  of  the  company  had 
been  the  wilful  act  of  the  company,  and  had  not  been 
occasioned  by  any  misconduct  on  the  part  of  £fivasji  N&ni- 
bh£i,  and  there  was    no    reason  why  the    ordinaiy  role 

(/)    34L.  J.,  Q.  B.  1.        (g)    5  Q.  B.  671,  685. 
(A)    4  Ho.  Lo.  Ca.  624 ;  S.  C.  13  C.  B.  496;  6  C.  B.  160. 
(t)    16M.&W.675.  0)    22  L.  J.,  Mag.  Ca.  145. 

(*)    32L.J.,C.  P.  254. 
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should  not  be  followed^  and  compensation  awarded  to  E^vasji       i^X- 

Ninibbii  for  the  loss  he  had  sustained  by  the  plaintiffs'  breach     LVlbra'i 
-      ,      ,  VallabhbhVi 

of  contract.  etal. 

V. 

Latham,  cantri,  contended  that^  as  there  was  no  express  Ka'va»i 
covenant  on  the  part  of  the  company  not  to  dissolve  itself  ^^  ^^ 
daring  the  lifetime  of  K&vasji  N£n£bh&i^  the  court  would 
not  imply  such  a  covenant  on  their  part.  He  relied  upon 
Agpdm  V.  Austin  and  Dunn  v.  Sayles  as  binding  authori- 
ties in  his  favour.  He  distinguished  Pilhington  v.  Scott,  Beg. 
V.  WeUh,  and  iPIntyrev.  BeZcA^r^  and  relied  upon  the  follow- 
ing authorities  : —  King  v.  The  Accumulative  Life  Fund  and 
General  Assurance  Co.  (I)  ;  Beswick  v.  Swindells  (m);  Tasker 
V.  Shepherd  (n) ;  Taylor  v.  Caldwell  (o) ;  Smith  on  Master 
and  Servant,  p-  54 ;  In  re  Englinh  Joint  Stock  Bank ;  Yeh- 
land's  Gajfe  {p) ;  In  re  London  and  Colonial  Company,  ex  pa/rte 
Clark  (q);  In  re  London  and  Scottish  Bank,  ex  parte  Logan 
(r);  In  re  English  and  Scottish  Inswrance  Company  ex  parte 
Maclure  {s) ;  Burton  v.  Oreai  Northern  Railway  Co.  [t). 

Scoble  in  reply. 

Cur.  adv.  vult. 

Wfisftopp,  C.J.  (after  stating  the  facts  of  the  case,  and  tlie 
proceedings  in  Bombay,  and  on  appeal  to  the  Privy  Council 
and  subsequently  in  the  Master's  office,  and  after  adverting 
to  the  state  of  the  accounts  of  Kfivasji  N^n&bh^  as  found 
by  the  Master,  continued*)  : — ^The  result  of  the  ordeal  in 
the  Master's  office,  therefore,  is  that  K^vasji  N&n&bh&i  has, 
so  far  as  his  accounts  are  concerned,  come  out  of  it  entirely 
free  from  imputation  of  fraud ;  for  if,  notwithstanding  the 

(/;  3  C.  B.,  N.  S.,  151.        (m)  3  Ad.  &  E.  868.        (n)  6  H.  &  N.  575. 

(o)    3  B.  &  S.  826.        {p)    L.  Rep.  4,  Eq.  350.        (q)    7  llnd,  550. 
(r)   9  JM.  149.        (»)   L.  Rep.  5,  Ch.  App.  737-        (0  9  Exch.  60?. 

*  HU  Lordthip  also  stated  that  he  had  sat  in  the  case  with  reluctance, 
•9  he  had  origiiudly  been  coansel  in  it  for  the  plaintiffs,  but  that  the 
learned  counsel  on  both  sides,  and  especially  counsel  for  the  defendant 
Kivasji  Nanibhii,  had  requested  that  he  should  sit;  that  nevertheless  he 
would  not  hare  done  so  if  there  had  been  another  Judge  available.  It 
was  considered  desirable,  as  well  by  the  parties  as  by  the  court,  that  two 
Judges  should  sit  in  the  first  instance,  to  avoid  the  necessity  of  an  in- 
termediate appeal  if  the  parties  should  not  be  satisfied  with  the  judgment 
of  the  Court. 

VIII.— 29  o  c 
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1871.       variation  made  in  the  decree  by  order  of  tbe  Privy  Council,  it 

LVlbha'i     Jjj^^  y^QQj^  possible  for  the  plaintiffs  to  have  preferred  charges 
vallabhbhai  ,  , 

et  ah       of  fraud  in  the  accounts  before  the  Master,  it  seems  manifest 

Ka'vasji      that  they  would  have  failed  in  proving  them.    The  accounts 

^^^^  T*^'   as  found  by  the  Master  must  be  taken  as  correct.     They  have 

not  been  excepted  to. 

The  balances  against  Kdvasji  are  trivial,  and  merely  such 
as  might  be  expected  in  managing  an  undertaking  so  con- 
siderable as  the  Throstle  Mill. 

And  now  the  question  "  whether  Kivasji  Ndnabhii  is 
entitled  to  any,  and,  if  any,  what  compensation  in  respect 
of  the  engagement  in  the  articles  that  he  should  have  the 
management  of  the  partnership,  and  should  be  the  agent  and 
broker  thereof  during  his  life,'*  is  substantially  the  only 
question  of  importance  (except  that  of  the  costs  of  this  suit 
so  far  as  they  have  not  been  provided  for  by  the  order  of  the 
Privy  Council)  which  awaits  decision.  A  claim  by  Kfivasji 
Nandbhdi,  as  receiver,  for  commission  on  the  proceeds  of  the 
sale  of  the  mill,  has  been  abandoned  on  his  behalf  by  Mr. 
Scoble,  those  proceeds  never  having  come  into  the  hands  of 
Kdvasji  Nin^bh^i.  The  question  of  compensation  has  been 
reserved  for  our  consideration  '/  without  prejudice,"  and  great 
pains  were  taken  by  Lord  Westbury  in  wording  the  decree  in 
such  a  manner,  as  to  leave  this  court  perfectly  untrammelled. 
Some  observations  certainly  fell  from  Lord  Westbury  in 
the  course  of  the  argument  bearing  on  K^vasji  NinSbhai's 
right  to  compensation,  but  it  is  to  the  reservation  of  the 
question  of  compensation,  as  expressed  in  the  first  variation 
made  by  their  Lordships  in  the  decree,  that  we  must  have 
regard.  It  is  evident  that  Lord  Westbury,  as  well  as  the 
other  members  of  the  Board,  intended  to  leave  the  question 
completely  open. 

The  question  of  compensation  has  been  argued  on  both 
sides,  before  my  brother  Bayley  and  myself,  with  ability 
and  research,  and  many  cases  have  been  cited,  which  have 
more  or  less  bearing  upon  the  question.  But  the  greater 
number  of  these  cases  were  simply  between  master  and 
servant,  and  though  some  were  not  so,  yet  none  of  the  cases 


CI 
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t€d  on  either  side  are  on  all  fours  with  this  case.     The        1871. 


.'iffreement  here  is  peculiar,  and  so  are  the   circumstances  ,^  La'lbha'i 
°  .  .  Vallabhbha  I 

which  have  occurred  subsequently  to  its  date  and  previously        et  at. 

to  the  filing  of  the  bill.  KaVasji 

Na'na'bra'i 


This  is  not  the  ordinary  case  of  master  and  servant,  but 
is  that  of  the  founder  of  a  company,  in  which  he  is  a 
partner,  and  of  which  he  has  become  the  manager,  broker, 
and  agent.  We  propose  to  consider  the  case  in  two  ways  ; 
first  we  will  consider  what  view  an  intelligent  man  of  busi- 
ness, unenlightened  by  a  knowledge  of  the  authorities,  and 
not  interested  in  the  agreement,  would  take  of  the  meaning 
of  that  agreement.  Would  it  not  be  that  the  weal  or  woe  of 
the  company  should  be  the  weal  or  woe  of  its  founder  ? 
That  his  copartners  had  not  joined  in  the  undertaking 
merely  for  the  purpose  of  providing  commission  for  him, 
whether  or  not  the  enterprise  itself  resulted  in  loss.  That,  if 
it  did  result  in  loss,  he  could  not  have  any  rational  claim  for 
compensation  against  his  copartners  for  leading  them  to 
<lisaster.  And  that  the  absence  of  any  stipulation  for  the 
{m'inent  of  wages  to'  the  founder,  the  dependence  of  his 
remuneration  on  commission  upon  sales,  and  the  specifica- 
tion of  the  amount  of  capital  to  be  invested,  suflSce  to 
ludicate  that  the  copartners  intended  to  make  the  welfare  of 
the  founder  depend  on  that  of  the  factory,  of  which  ho  had 
the  management. 

llie  rational  intention  to  infer  from  the  agreement  would 
l>e,  that  if  the  undertaking  on  its  stipulated  capital  can  pro- 
vince yam,  yam  shall  be  produced,  and  the  founder  shall, 
(luring  his  life,  have  a  commission  upon  the  sale  of  it.  But 
it  would  seem  highly  unreasonable  to  suppose  that  if  that 
capital  be  insufficient  to  work  the  mill,  nevertheless  the 
copartners  shall  be  compelled  to  increase  the  capital  in  order 
that  yam  shall  be  made  for  the  founder  to  sell,  at  all  hazards 
and  losses  to  the  company,  or  to  compensate  him  for  the  ab- 
sence of  sales  and  their  consequent  commission — an  absence 
caused  by  the  unsoundness  of  the  basis  on  which  he  founded 
*he  enterprise. 


et  al. 
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^   l^y^-  It  does  not,  on  the  other  hand,  lie  in  his  mouth  to  say  tbat 

La'lbha'i  ^  the  capital,  if  properly  and  judicionsly  expended,  would 

y  ALLABRBH  A  I 

€t  aZ.        have  snfBoed  to  set  the  mill  to  work  and  to  keep  it  so.    He 
Ka'Vasji     himself  had  the  laying  out  and  application  of  the  capitalj 
^^"^'?^''   and  if  he  have  not  judiciously  managed  it,  the  equity  of  the 
matter  is  that  he  should  accept  the  consequences. 

He  would  have,  on  that  hypothesis,  nothing  to  bkme  ex- 
cept  his  own  negligence  or  want  of  skill,  as  the  case  might 
be. 

The  balance  of  legal  authority  is,  we  are  happy  to  say,  in 
our  opinion,  in  favour  of  the  view  which  we  think  common 
sense  and  common  justice,  unaided  by  authority,  would  take 
of  such  a  case* 

Before  reviewing  the  authorities,  we  desire  to  say  that 
we  are  quite  satisfied  that  the  capital  of  the  company  waa 
fixed  by  the  agreement  of  the  10th  of  January  1857  at 
three  l&khs  of  rupees,  namely,  100  shares  of  Bs.  3,000  each, 
and  that  without  the  consent  of  all  the  partners  that  capital 
could  not  be  increased.  ''When  the  agreed  amount  of 
capital  of  a  partnership  has  been  exhausted,  and  Ihe  business 
cannot  be  carried  on  to  a  profit,  the  partnership  will  be 
dissolved.  A  partner  cannot  be  compelled  to  furnish  more 
capital  than  he  has  agreed  to  bring  in  and  risk,  although  he 
cannot,  by  limiting  the  amount  of  his  capital,  limit  his  liabi- 
lity for  debts  incurred  by  the  firm.  The  capital  of  a  part- 
nership cannot  be  either  increased  or  diminished  except 
with  the  consent  of  all  the  members  of  the  partnership"  («). 
The  amount  of  the  capital  is  part  of  the  constitation  of 
the  company,  as  said  by  Lord  Denman  in  Smith  v.  Oolds* 
worthy  (v). 

For  the  defendant  Kdvasji  N&n£bh&i  the  case  of  Stirling 
V.  Maitland  {w),  decided  by  the  Court  of  Queen's  Bench  in 
November  1864,  is  mainly  relied  upon,  and  especially  a 
passage  in  the  judgment  of  Cockbum,  C  J.,  at  p.  852,  where 
he  says :  "  I  look  on  the  law  to  be  that,  if  a  party  enters 

(ii)l  Lindley  on  Partnership,  615,  3/9  (2nd  ed.];  Jinmngs  v.  BaddtUy. 
3  K.  &  J.  78.  (v)  4  Q.  B.  430,  466. 
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into  an  arrangement  which  can  only  take  effect  by  the  con-       ^^' 

fcinuance  of  a  certain  existinir  state  of  circumstances^  there  ^  I«a'lbba'i 

°,  .      Yallabhbhai 

is  an  implied  engagement  on  his  part  that  he  shaQ  do  nothing  ei  oL 
of  his  own  motion  to  put  an  end  to  that  state  of  circumstances  ka'v  Aji 
under  which  alone  the  arrangement  can  be  operative.  I  ^^'*jj''f  ^'' 
agree  that  if  the  company  had  come  to  an  end  by  some 
independent  circumstance^  not  created  by  the  defendants 
themselves,  it  might  very  well  be  that  the  covenant  would 
not  have  the  effect  contended  for ;  bat  if  it  is  put  an  end  to  by 
their  own  voluntary  act,  that  is  a  breach  of  covenant  for  which 
the  plaintiff  may  sue.  The  transfer  of  business  and  disso- 
lation  of  the  compcmy  was  certainly  the  act  of  the  company 
itself,  so  that  they  have  by  their  act  put  an  end  to  the  state 
of  things  under  which  alone  this  covenant  would  operate.'' 
And  it  was  argued  with  regard  to  those  remarks  that  the  dis- 
solution of  the  Throstle  Mill  Company  had  been  effected  at 
the  request  of  the  plaintiffs,  and  that  they  had  thus  put  an 
end  to  the  company  and  broken  their  implied  contract ; 
but  we  have  come  to  these  conclusions — first,  that  there  was 
no  agreement  by  Kavasji  N&n£bhai's  copartners  to  carry 
on  the  business  at  all  hazards ;  and  secondly,  that  the  disso- 
lution was  occasioned  by  E^vasji  N&ndbh^i's  own  fault,  or 
by  an  error  common  to  him  and  his  copartners  in  founding 
the  company.  That  case  o{  Stirling  v.  Maitland  was  a  very 
peculiar  case,  and  greatly  differing  from  the  present  case. 
The  covenant  there  expressly  contemplated  the  displacement 
of  the  agent.  It  did  not  stipulate  that  the  insurance  com- 
pany should  not  displace  the  agent,  but  it  provided  what 
should  be  done  in  the  event  of  his  displacement.  And  he 
was  displaced  without  any  good  or  reasonable  cause.  More- 
over, the  covenant  was  not  with  the  agent,  Seton,  himself, 
but  with  Stirling,  who  had  paid  off  Seton's  debt  to  the 
company,  and  to  whom  it  was  intended  that  repayment 
should  be  secured  by  the  continuance  of  Seton  in  his  office  of 
agent,  or  by  rendering  the  company  liable  to  refund  the 
amonnt,  or  so  much  of  it  as  might  remain  unpaid  by  Seton 
to  Stirling  in  the  event  of  Seton's  displacement^before  he 

iw)  5  B.  &  S.  840;  S.  C.  34,  L.  J.,  Q.  B.  1. 
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^^71.       liad  repaid  Stirling.     It  was  argued  that  the  Court  of  Queen's 

La'lbha'i     Bench  must  be  regarded  as  havincf  there  overruled  A^pdin 
Vallabhbhai  . 

et  aL        V.  Austin  (x)  and  Dunn  v.  Sayles  (y) ;  but  those  cases  were 

Ka'vabji     ^^^  there  mentioned^  and  it  does  not  appear  to  have  occurred 

^^  TT^  *    to  either  the  counsel  or  the  court  that  the  principle  of  those 

cases  was  involved  in   that  case  of  Stirling  v.  Maithnd. 

And  none  of  the  cases  of  the  same  class  as  Aspdin  v.  Austin 

and  Dunn  v.  Sayles  were  there  cited. 

There  were  also  relied  upon  for  the  defendant  Kfivasji 
Ndnabhai  Pilkington  v.  Scott  (z),  Reg,  v.  Welch  (a),  and 
Hartley  v.  Cummins  (6).  Those  were  very  special  cases, 
and  that  fact  is  noticed  by  Mr.  Manley  Smith  in  his  work  on 
Master  and  Servant.  But  that  text-writer  deduces — ^and,  as 
we  think,  correctly — the  general  rule  to  be  collected  from 
Aspdin  V.  Austin  and  Dunn  v.  Sayles,  and  other  cases,  as 
follows : — "  Where  the  contract  for  hiring  merely  contains  an 
undertaking  on  the  part  of  the  master  to  pay  certain  stipu- 
lated wages  in  proportion  to  the  work  done  by  the  servant, 
there  is  no  implied  obligation  on  the  part  of  the  master  to 
find  work  so  as  to  enable  the  servant  to  earn  wages.  But  where 
the  contract  of  hiring  provides  for  the  payment  of  certain 
wages  (not  in  proportion  to  the  work  done),  although  it  is 
optional  on  the  part  of  the  master  to  find  work,  and  he  may, 
if  he  pleases,  discontinue  his  business,  yet  he  must  neverthe- 
less pay  the  wages  agreed  on,  whether  he  find  work  for  the 
servant  or  not,  or  he  will  render  himself  liable  to  an  action 
for  such  damages  as  a  jury  may  think  proper  to  give.'^  In 
the  present  case  there  is  no  contract  on  the  part  of  the  com- 
pany to  pay  any  fixed  wages  to  K&vasji  Nandbhdi.  He  is 
left  for  his  remuneration  to  his  commission  on  the  sales  of 
yam  that  he  may  efiect,  and  we  do  not  think  that  we  can  in  this 
case  infer  an  agreement  on  the  part  of  the  company  to  con- 
tinue to  manufacture  yam  for  the  purpose  of  allowing  K6vasji 
Ndn&bh&i  to  earn  his  commission .  There  is  no  such  provision , 
with  reference  to  notice,  as  was  found  in  PilMngton  v.  Scott 
and  the  cases  that  followed  it. 

(or)     5  Q.  B.  6/1.  {y)    Ibid.  685. 

(r)    15  M.  &  W.  657.        (a)    2  El.  &  B.  357.        (b)    5  C.  B.  247. 


Na'na'bhai 
€t  al. 
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In  Aspdhi  V.  Austin  (c)  the  facts  were  that,  by  an  agree-        ^^^^- 
ment  between  the  plaintiff  and  the  defendant,  the  plaintiff  y^^^^"^* , 
aj^reed  to  manufacture,  for  the  defendant,  cement  of  a  certain        «^  ai 
quality j  and  the  defendant,  on  condition  of  the  plaintiff's      Kavasji 
performing  such  engagement,  promised  to  pay  him  £4  weekly 
during  the  two  years  following  the  date  of  the  agreement, 
and  £5  weekly  during  the  year  next  following,  and  also  to 
receive  him  into  partnership  as  a  manufacturer  of  cement  at 
the  expiration  of  three  years  ;  and  the  plaintiff  engaged  to 
instruct  the  defendant  in  the  art  of  manufacturing  cement. 
R'ich  party  bound  himself  in  a  penal  sum  to  fulfil  the  agree- 
ment.   The  defendant  afterwards  covenanted  by  deed  for 
the  performance  of  the   agreement   on  his   part.     It  was 
in  that  case  held  that  the  stipulations  in  the  agreement  did 
not  raise  an  implied    covenant  that  the    defendant  should 
employ  the  plaintiff  in  the  business  during  three  or  two  years, 
though  the  defendant  was  bound  by  the  express  words  to 
pay  the  plaintiff  the  stipulated  wages  during  those  periods 
respectively  if  the  plaintiff  performed,  or  was  ready  to  per- 
form, the  condition  precedent  on  his  part.     Lord  Denman, 
in  giving  judgment  in  that  case,  after  referring  to  several 
oases,  says :  "  We  have  examined  these  and  several  earlier 
<"a5es  which  were  ctied  in  the  argument  in  the  latter  case,  and 
upon  consideration  they  do  not  appear  to  us  to  support  the 
[iroposition,  for  which  the  plaintiff  contends,  to  the  extent  to 
which  it  is  necessary  for  him  to  carry  it.     It  will  be  found  in 
those  cases  that  where  words  of  recital  or  reference  manifest- 
•  d  a  clear  intention  that  the  parties  should  do  certain  acts, 
the  courts  have,  from  these,  inferred  a  co\^enant  to  do  such 
•icts,  and  sustained  actions  of  covenant  for  the  nonperform- 
ance, as  if  the  instruments  had  contained  express  covenants 
to  perform  them.    But  it  is  a  manifest  extension  of  that  prin- 
ciple to  hold  that,  when  parties  have  expressly  covenanted  to 
perform  certain  acts,  they  must  be  held  to  have  impliedly 
•covenanted  for  every  act  convenient,  or  even  necessary,  for 
the  perfect  performance  of  their  express  covenants.     Where 
f'lHies   have  entered  into  written  engagements  with  expressed 

(c)     5Q.  B.  671. 
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1871.        not,  it  was  considered  quite  clear,  both  by  the  Exchequer 
La'lbha'i     Chamber  and  the  Honse  of  Lords,  that  the  company  was  not 
ei  al.       bound  to  supply  the  plaintiff  with  business  as  an  attorney 
Ka'vasji     ^^^  solicitor,  and  to  use  his   services  as    such,  though  they 
Na'na'bha'i   were  bound  to  keep  him  and  pay  him  his  annual  salary. 
And  that  case,  in  that  respect,  is  in  point  here.     If  the  com- 
pany  could,   without  incurring  loss,  have  produced  yam, 
Kdvasji  Nandbhdi  would  perhaps  have  been  entitled  to  re- 
ceive his  commission,  and  if  it  were  not  given,  the  company 
might  have  been  liable  to  suit ;  but  the  company  did  not 
covenant  with   him   to  produce  yam,  and  the  authorities 
show  that  such  a  covenant  will  not  be  implied. 

If  there  had  been  an  agreement  to  pay  Kdvasji  N^n^bh^i 
wages,  the  case  would  be  different  as  to  them,  but  the  dis- 
tinction is  broadly  drawn  between  commission  and  wages. 
Baron  Parke  was,  as  already  said,  careful,  in  giving  the 
judgment  of  the  court,  to  keep  alive  Aspdin  v.  Austin  and 
Dunn  V.  Sayles,  In  his  judgment  he  says :  ''  Our  decision 
in  this  case  does  not  conflict  with  that  of  the  Queen's  Bench 
in  Aspdin  v.  Austin  and  Dunn  v.  Sayles,  Both  these  cases 
turned  upon  the  construction  of  the  covenants  of  the  par- 
ties. In  the  former  the  defendant  covenanted  with  the 
plaintiff  to  perform  all  the  stipulations  in  a  former  agreement 
between  the  defendant,  a  third  person,  and  the  plaintiff;  and 
the  question  was  whether  the  former  agreement — which  was 
on  the  part  of  the  plaintiff  to  make  cement  for  the  defend- 
ant and  one  HaleSj  and  to  teach  them  how  to  do  so,  and  on 
the  defendant's  and  Sealey's  part  to  pay  a  weekly  salary  for 
three  years,  and  then  to  take  the  plaintiff  into  partnership, 
implied  a  promise  by  them  to  continue  to  employ  him  to 
manufacture  cement  for  the  intermediate  period.  The  court 
could  not  draw  any  such  inference :  and  Lord  Denman,  in 
giving  judgment,  assigns  a  very  strong  reason,  that  the 
breach  assigned  by  the  plaintiff  assumed  that  the  defendant^ 
at  however  great  loss  to  himself,  was  bound  to  continue  his 
business  for  three  years :  but  the  defendant  had  not  coven- 
anted to  do  so ;  he  covenanted  only  to  pay  weekly  sums  for 
three  years,  on  condition  of  his  performing  the  conditions  pre- 
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cedent;  and  that  he  would  be  entitled  to  recover  those  sums,        1871. 
whether  he  performed  them  or  not,  so  long  as  he  was  ready     La'lbha'i 

VALLABHBHA  I 

and  willing  and  offered  to  perform  them,  and  was  prevented        et  al 
only  by  the  defendant  from  so  doing.     The  other  case  also  .  K^'y^gji 
depends  on  the  construction  of  the  defendant's  contract :  the    Na'nabha'i 

*  f  et  al, 

indenture  there  did  not  contain  the  terms  '  it  was  agreed, 
which  would  have  made  them  the  words  of  both  parties.  It 
was  a  simple  covenant  by  the  defendant.  The  plaintiff 
covenanted  that  his  son  should  serve  as  an  apprentice  to 
a  surgeon-dentist ;  the  defendant,  in  consideration  of  his 
services,  covenanted  to  pay  weekly  sums  for  five  years :  and 
the  court  held  that  there  was  no  covenant  to  be  implied,  from 
the  covenant  to  pay,  that  the  defendant  should  continue  him 
in  the  employment  of  assistant.  Lord  Denman  says  the 
reasona  assigned  in  the  former  case  equally  applied  to  that : 
and,  indeed,  it  would  be  a  strong  thing  to  say  that  the 
plaintiff  covenanted  to  carry  on  the  business  of  surgeon - 
dentist,  at  whatever  loss  or  inconvenience,  for  five  years.*' 

And  so  we  say  here  that  it  would  be  a  strong  thing  to  say 
that  the  shareholders  covenanted  with  K^vasji  N^nabhdi  to 
manufecture  yam  for  his  benefit  during  his  lifetime,  and  for 
that  purpose  to  subscribe  capital  indefinitely  beyond  the 
amount  named  in  the  agreement.  In  the  judgment  which 
Baron  Parke  delivered  in  the  House  of  Lords  he  repeats  those 
remarks  which  he  had  nlade  in  the  Exchequer  Chamber,  and 
he  is  not  the  only  Judge  who  refers  to  Aspdin  v.  Austin  and* 
Dunn  V.  Sayles.  Crompton,  J.,  says  :  "  The  cases  of  Aspdm 
V.  Austin  and  Dunn  v.  Sayles  must,  I  think,  be  considered 
as  decided  upon  the  construction  of  the  particular  covenants 
and  the  peculiar  circumstances  in  those  cases.  If  they  are 
to  be  taken  as  deciding  that  there  is  no  obligation  on  the 
part  of  the  employer  to  continue  the  relation  between  the 
parties,  in  cases  like  the  present,  or  that,  where  there  is  an 
agreement  to  employ  and  serve  for  a  specified  time  at  a 
specified  salary,  an  action  is  not  maintainable  against  the 
employer  immediately  for  a  wrongful  termination  of  the 
relation,  but  that  the  party  discharged,  instead  of  suing  for 
damages  immediately,  must  wait  and  remain  idle  till  the  end 
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1871.        of  the  specified  period,  and  tlien  sue  for  the  salary  as  a  sum 
La'lbha'i     certain,  I  should  think  that  they  ought  not  to  be  supported 

Vallabhbha  I  /»  t« 

et  al,        in  a  court  of  error. 

V. 

Ka'vasji         And  Erie,  J.,  speaks  to  the  same  eflfect :  "  It  has  been  con- 
et  al.       tended,  on  the  authority  of  Aspden  v.  Austin,  and  Dunn  v. 
Sayles  that  in  cases  of  contracts  for  service   and  for  salary 
during  a  time,  the  employer  may  put  an  end  to  the  employ- 
ment before  the  time  is  expired,  and  is   not  liable  to  any 
action  if  at  the  period  for  payment  of  salary  he  pays  the 
amount.     But  I  presume  that  no  such  general  doctrine  was 
intended  to  be  laid  down  at  the  time  when  the  Court  put  a 
construction  upon  the  contracts  in  those  two  cases.    If  it 
was,  I  must  express  my  dissent  from   it/'     And  there  was 
no  such  doctrine,  in  fact,  laid  down.     No  doubt,  if  a  man  is 
to  be  paid  a  fixed  salary  for  a  fixed  time,  he  is  entitled  to 
be  paid  that  salary,  but   during   that  time   his  employers 
would  not  be  bound  to  find  business  for  him  in  order  that  lie 
might  earn  his  fees  for  performing  it.     In  the  case  of  Em- 
tnens  v-  Elderton,  Maule,  J.,  difiering  from  the  other  Judges, 
adhered  to  the  opinion  he  had  expressed  below,  and  it  is 
impossible  to  read  his  judgment  without  thinking  that  there 
are   weighty   considerations   to   support   his   view,  and  so 
thought  Lord  Truro,  but  the  still  more  weighty  considerations 
on  the  other  side  prevailed. 

Beswirk  v.  Sivinilells  (/)  shows  how  averse  the  courts  are  to 
insert  a  condition  into  an  agreement  which  the  parties  to  it 
did  not  actually  contemplate  at  the  time  of  entering  into  it. 
That  was  an  action  on  a  bond  for  payment  of  £400,  wherein 
it  was  recited  that  the  obligor  was  about  to  marry  a  linen- 
draper,  and  thereby  to  become  possessed  of  a  considerable 
stock  in  trade,  and  that  it  was  agreed  that  in  consideration 
thereof  he  should  execute  a  bond  to  the  obligee  to  pay  to  the 
children  of  his  future  wife  by  her  former  husband  £300 
within  twelve  months  after  his  wife's  death,  and  the  condi- 
tion of  the  bond  was  that  if  the  obligor  should,  within  twelve 
months  next  after  the  decease  of  his  wife,  pay  to  her  child 
or  children  £300  if  upon  an  account  of  the  stock  in  trade, 

(/)    3  Ad.  &  E.  868. 
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/;  fJien  canied  on  by  the  ohligm',  the  same  should  amount  to       ^871. 
£iOO:  but  in  case  the  stock  in  trade  should  amount  to  less  „  Ka'vawi 

VALLABHBHA  1 

tlum  that  sum,  then  if  the  obligor  should  pay  to  the  children  ei  ai 
£120,  the  obligation  should  be  void.  The  plea  was  that  the  Ka^asji 
vtHq  had  died,  and  that  the  obligor  had,  both  before  her  Nanabha'i 
•Icath  and  ever  since,  ceased  to  cany  on  the  business,  and 
that  he  had  not,  at  the  time  of  her  death,  or  since,  any  stock 
in  trade.  The  replication  was  that  at  the  end  of  twelve 
months  after  the  wife^s  death  there  were  children  of  the  wife 
hy  her  former  husband  alive.  It  was  held  in  demurrer  that 
the  obligor  might  discharge  himself  by  pleading  that  he  had 
discontinued  the  business.  No  doubt,  in  the  case  before  us, 
words  similar  to  "  if  then  carried  on  by  the  obligor,^'  which 
are  found  in  the  bond  in  Beswich  v.  Swindells  do  not  occur  in 
ilw  agreement,  but  a  passage  in  the  judgment  of  Tindal ,  C.  J., 
i^  very  applicable  : — "  The  event,"  he  says,  "  which  has  actu- 
ally happened,  namely,  that  the  trade  and  business  were 
actually  given  up  and  abandoned  long  before  the  wife^s  death, 
:^ppears  to  us  to  be  an  event  not  provided  for  by  the  agree- 
ment. It  is  a  casus  omissus^  and  we  think  we  should  make 
an  agreement  for  the  parties,  instead  of  putting  a  construc- 
ti'ju  upon  that  which  they  have  made  for  themselves,  if  we 
-hould  hold  that  the  defendant  was  bound,  under  this  con- 
iition  of  the  bond,  to  pay  either  of  the  two  sums  therein 
mentioned  in  the  event  which  has  actually  taken  place.  The 
■  instruction  contended  for  by  the  plaintiff  would  either 
Jnake  it  compulsory  on  the  husband  to  carry  on  the  trade 
iuring  the  life  of  his  wife,  though  it  became  a  failing  or 

•  ven  a  ruinous  concern  to  the  husband ;  or  would  render 
l.im  liable  to  the  payment  of  the  money  in  the  event  of  his 
yielding  to  the  pressure  of  unforeseen  circumstances,  and  of 
liis  giving  up  the  business.  And  we  think  if  the  parties 
iiad  intended  this,  they  would  have  used  the  very  simple 

•  vpedient  of  making  the  bond  conditional  for  the  payment  of  a 
ertain  sum  of  money  within  twelve  months  after  the  death 

•  f  the  wife.^'  And  so,  in  this  case,  we  think  that,  if  the  share- 
holders had  intended  that  K&vasji  N^ndbhdi  should  have  had 
!.is  commission  in  the  event  of  the  company  proving  unsuc- 
cessful, they  would  have  expressed  it  in  strong  terms  in  the 
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1871.       agreement.     In  Tasker  v.  SJiepJierd  {g),  decided  in  1861,  the 
La'lbha'i     Court  of  Exchequer  approved  of  Besivick  v.  Swindells,   Botb 

'VaLIiA.BHBHA'I 

et  al       show  the  disinclination  of  the  court  to  extend  the  contract  that 
Ka'va'bji     ^^^  parties  to  it  have  entered  into,  and  to  imply  terms  which 
Na'na'bha'i  the  parties  might  have,  but  have  not,  expressed.     To  the  like 
effect  is  Burton  v.  Ths  Oreat  Northern  Railway  Go,   (ft), 
where  the  plaintiff,  on  the  1st  of  October  1851,  entered  into 
an  agreement  with  the  defendant's  company  to  provide  all 
horses,  wagons,  &c.,  necessary  for  the  cartage  of  grain  and 
merchandise  between  Hatfield  and  Ware,  and  to  convey  all 
that  might  be  presented  to  him  for  that  purpose  between 
the  above  points  at  the  rate  of  five  shillings  per  ton,  and  it 
was  mutually  agreed  that  the  agreement  should  continue  in 
force  for  twelve  months  from  the  date  of  the  agreement. 
The  plaintiff  purchased  horses  and  wagons,  but  the  railway 
company,  in  consequence  of  their  having  leased  a  portion 
of  their  line  to  another  company,  and  bound  themselves  not 
to  carry  between  Hatfield  and  Ware,  gave  the  plaintiff  notice 
that  the  arrangement  would  cease  from  the  1st  of  April  1852, 
and  after  that  date  presented  no  more  goods  for  the  defend- 
ant to  carry, — ^having  in  fact  none  to  present ;   and  it  was 
held  that  the  only  contract  on  the  part  of  the  defendants 
was  to  pay  the  stipulated  price  for  the  carriage  of  such  goods 
between  Hatfield  and  Ware  as  might  be  presented  to  the 
plaintiff  for  that  purpose,  and  that  there  was  no  breach  o* 
that    contract  committed,   for  no  goods   were  presented. 
Parke,  B.,  likens  it  to  the  case  of  Aspdin  v.  Austin,  and  in 
the  course  of  the  argument  says  that  it  would  be  a  parallel 
case  if  a  person  agreed  with  a  wine-merchant  to  purchase 
from  him  all  the  wine  which  the  former  might  choose  to 
drink  during  a  year,  and  before  six  months  expired  he  gave 
notice    that   he    would  discontinue  drinking    wine.     That 
(Burton  v.  The  Oreat  Northern  Railway  Go.)  was  a  hard  case  on 
the  plaintiff,  who  was  a  stranger  to  the  company.     The  com- 
pany had  no  reason  for  discontinuing  the  carriage  of  goods, 
and  yet,  as  the  company  had  not  expressly  covenanted  to 
supply  goods,  it  was  held  that  the  plaintiff  was  not  entitled 

(g)   6H.  &N.  675.  (A)    9  Exch.  507. 
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to  damages.     The  dissolution  here  operates  as  a  notice  to 1871. 

the  plainfciflf  that  no  more  yarn  will  be  manufactured  for  him     La'lbha'i 

Vallabhbua'i 
to  sell.  etal 

Kin-g  V.  Tli3  Accumulative  Life  Fund  ami   General  Assur^      Ka'vawi 
aucc  Company  (i),  cited  by  Mr.  Latham,  is  an  important        ^^^^ 
case,  and  has  much  bearing  upon  the  one  before  us.     The 
plaintiff  effected  a  policy  with  the  company  upon,  and  for 
twenty  years'  continuance  of,  the  life  of  himself.    By  the 
terms  of  the  policy  it  was  provided  that  "  the  capital  stock 
and  other  securities,  funds,  and  property  of  the  company 
remaining  at  the  time  of  any  claim  or  demand  unapplied  and 
undisposed  of,  and  inapplicable  to  prior  claims  or  demands, 
shoald  alone  be  liable  to  answer  and  make  good  all  claims 
and  demands  upon  the  company,  and  that  no  director,  officer, 
or  shareholder  should  be  individually  or  personally  liable. 
Tlie  plaintiff,  as  a  policy-holder,  was  entitled  to  a  share  in  the 
profits  of  the  company.     The  directors  having  transferred 
its  funds  and  property  to  another  company,  who  were  to 
take  over  their  liabilities,  the  plaintiff  brought  an  action 
a^inst  the  original  company,  charging  them  with  having 
wrongfally  aliened  and  transferred  their  property  and  ceased 
to  carry  on  business,  whereby  the  plaintiff  lost  the  moneys 
and  profits  he  would  otherwise  have  made  from  the  con- 
tinnance  of  the  contract.     It  was  held  that  there  was  no 
implied  contract  on  the  part  of  the  company  to  continue 
to  carry  on  the  business.     On  this  point  Cockburn,  C.  J., 
^ays :  "  It  has  been  contended  that  an  implied  covenant 
OQ  the  part  of  the  defendants  to  continue  the  business  of 
an  insurance  company,  and  to  keep  its  funds  available  to 
answer  claims  on  policies,  arises  on  that  part  of  the  policy 
which  provides  that  '  the  capital  stock  and  other  securities 
*     *     *    shall  alone  be  liable  to  answer  and  make  good 
all  claims  and  demands  upon  the  [company,  and  that   no 
director,  sharcliolder,  Ac.,  shall  be  personally  liable  or  sub- 
ject to  any  such  claims  or  demands,  or  in  any  wise  charged  by 
reason  thereof,  beyond  the  amount  unpaid  of  his  shares  in  the 
aid  capital  stock,  nor  longer  than  he  shall  retain  the  said 

(0  3  C.  B.,  N.  S.,  151. 
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1871.       shares/     It  does  not  appear  to  me  that  any  implied  covenant, 
La'lbha'i  ^  such  as  is  contended  for,  arises  from  that  proviso/'    To  tlie 

etai  same  eflTect  speaks  Vaughan  Williams,  J.,  at  p.  165  :  "  The 
Ka'vasji  q^iestion  then  is  whether  there  is  any  implied  covenant— 
Na'na'bha'i  there  boingnone  expressed — thatthey  will  con  tinuenso  to  carry 
on  their  business.  I  am  of  opinion  that  there  is  not.  Even 
if  the  deed  of  settlement  were  out  of  the  question,  it  seems  to 
me  to  be  impossible  to  say  that  the  policy  amounts  to 
anything  more  than  a  contract  that  the  plaintiff  or  his  exe- 
cutors  shall  receive  the  sum  assured  when  the  time  for  pay- 
ment shall  have  arrived.  It  is  difficult  to  imply,  from  th'- 
circumstance  of  the  policy-holder  being  entitled  to  a  share  oj 
profits,  a  contract  on  the  part  of  the  company  that  they  will, 
in  order  to  give  him  a  better  chance  of  profits,  contimie  h 
carry  on  the  business  supposing  it  sho^ild  turn  out  to  he  dis- 
advantageous to  tliem  to  do  so.  The  diflBculty  is  still  further 
increased  by  the  consideration  that  if  such  a  covenant  is  to 
be  implied,  it  might  equally  be  implied  that  the  company 
bound  themselves  to  carry  on  the  business  with  diligence. 
I  see  many  cogent  reasons  why  we  should  not  infer  a  coven- 
ant such  as  is  suggested.^'  Crowder,  J.,  was  of  the  same 
opinion. 

In  Taylor  v.  Caldwell  (h),  the  facts  of  which  are  not  in 
point  in  the  present  case,  there  ai-e  certain  observatiout> 
made  by  Blackburn,  J.,  which  are  both  reasonable  them- 
selves, and  correctly  indicate  the  rule  of  law  by  which  the 
courts  are  guided  in  coming  to  a  conclusion  with  reference 
to  implied  contracts.  "There  seems  no  doubt  that  where 
there  is  a  positive  contract  to  do  a  thing  not  in  itself  unlaw- 
ful, the  contractor  must  perform  it  or  pay  damages  for  not 
doing  it,  although,  in  consequence  of  unforeseen  accidents, 
the  performance  of  his  contract  has  become  unexpectedly 
burdensome,  or  even  impossible.  But  this  rule  is  only 
applicable  when  the  contract  is  positive  and  absolute,  and 
not  subject  to  any  condition  either  express  or  implied ;  and 
there  are  authorities  which,  as  we  think,  establish  the  prin- 
ciple that  where,  from  the  nature  of  the  contract,  it  appears 

(A)  3  B.  &  S.  826. 
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that  the  parties  must  from  the  beginning  have  known  that ^JSTl. 

it  coald  not  be  fulfilled,  unless,  when  the   time  for  the  ful-     La'lbhai 
filment  of  the   contract  arrived,  some  particular  specified        ctal. 
thing  continued  to  exist,  so  that,  when  entering  into  the      ka'vasji 
contract,  they  must  have  contemplated  such  continuing  ex-   Na'na'bha'i 
istence  as  the  foundation  of  what  was  to  be  done  ;  there,  in 
the  absence  of  any  express  or  implied  warranty  that  the 
thing  shall  exist,  the  contract  is  not  to  be  construed  as  a 
positive  contract,  but  as  subject  to  an  implied  condition  that 
the  parties  shall  be  excused  in  case,  before  breach,  perform- 
ance becomes  impossible  from  the  perishing  of  the  thing 
without  default  of  the  contractor.     There  seems  little  doubt 
that  this  implication  tends  to  further  the  great  object  of 
making  the  legal  construction  such  as  to  fulfil  the  intention 
of  those  who  entered  into  the  contract.     For,  in  the  course 
of  affairs,  men,  in  making  such  contracts,  in  general   would, 
if  it  were  brought  to  their  minds,  say  that  there  should  be  such 
a  condition/'  Now,  in  the  case  before  us,  if  the  matter  had 
been  before  their  minds,  would  the  partners  in  the  Throstle 
Mill  have  agreed  to  pay  K&vasji  NdnSbhii  in  the  case  of  the 
mill  turning  out  unprofitable,  or  being  unable  to  continue  to 
work  on  the  agreed  capital  ?   Adopting  the  reasoning  in  the 
t^e  we  have  last  referred  to,  we  think  they  would  not  have 
?o  agreed,  and  that,  unless  so  compelled  by  the  words  used, 
we  ought  not  to  make  or  infer  such  an  agreement  for  them. 
This  review  of  the  cases  brings  us   clearly  to  the   opinion 
that  the  partners  in  the  Throstle  Mill  Company  were  not, 
either  by  reason  of  anything  they  have  expressed,  or  by  rea- 
^tt  of  any  covenant  that  the  law  will  imply,  bound  to  con- 
tinue the  working  of  the  mills  in  order  that  Kdvasji  Nanfi- 
bh^i  might  obtain  a  commission  on  the  yam  manufactured 
by  the  mills,  or  to  pay  compensation  for  the  loss  of  that  com- 
mission. 

I  shall  now  turn  to  the  consideration  of  a  class  of  cases  in 
which  compensation  has  been  given  to  servants  of  a  company 
when  it  has  been  wound  up.  The  conclusion  we  draw  from 
these  cases  is  in  accordance  with  the  views  we  have  ex- 
pressed already, 
viii. — 31  o  c 
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1871.  In  Yelland*8  Case  (i),  where  compensation  was  given  to 

La'lbhai  the  manager  of  a  bank  which  was  being  wound  up  by  order 
et  ol.  of  court,  he  had  been  engScged  for  a  fixed  period  (five  yeara) 
Ka'vabji  ^^  *  fixed  salary  (£500  per  annum).  In  Ex  parte  Clark  (j) 
Na'na'bha'i  there  was  also  an  engagement  for  a  fixed  period  (five  years) 
at  a  fixed  salary  (£50  per  annum),  and  also  certain  com- 
mission; but,  in  the  order  directing  an  account  to  be 
taken  of  what  was  due  to  him,  no  provision  seems  to  have 
been  made  for  estimated  commission  which  might  have 
become  payable  during  the  unexpired  portion  of  his  term  of 
service,  if  he  had  not  lost  his  appointment  by  the  winding  up 
of  the  company.  In  Ex  parte  Logan  (&)  there  was  a  fixed 
salary  of  £800  per  annum,  with  a  proviso  for  its  being 
increased  to  a  certain  extent  in  the  event  of  certain  profits 
being  realised  by  the  bank,  and  an  express  stipulation  for 
compensation  to  him,  in  the  event  of  loss  of  his  office  for  any 
other  cause  than  gross  misconduct,  to  the  extent  of  three 
years'  salary,  to  which,  on  the  winding  up  of  the  bank,  he 
was  declared  entitled. 

In  Hartland  v.  The  General  Exchange  Bank  (Z),  not  cited 
in  argument,  it  was  held,  at  Nisi  Prius,  in  1866,  by  Willes,  J., 
that  in  estimating  damages  for  the  wrongful  dismissal  of  a 
servant,  the  jury  should  take  into  account  the  salary,  and 
not  any  commission,  obtained  by  him.  That  is  a  clear 
authority  for  the  conclusion  at  which  we  have  arrived. 

Independently  of  the  frame  of  the  contract  here,  we 
are  of  opinion,  that,  even  if  the  company  had  covenanted  to 
carry  on  business  during  the  lifetime  of  K&vasji  Nto&bhdi, 
yet,  inasmuch  as  K&vasji  N^nabh&infkinly  contributed  to  the 
dissolution  of  the  company,  he  is  not  entitled  to  compensa- 
tion.  We  think  he  did  this,  and  in  the  following  manner  :— 

I.     He  incurred  an  unauthorised  debt  nearly  equal  in 

amount  to  half  of  the  original  stipulated  capitaL    And  ho 

did  this  without  consulting  the  shareholders,  or  ascertaining 

from  them  whether  they  would  consent  to  a  further  extension 

.    of  the  capital.    They  had  once  previously  increased  it,  and 

(i)  L.  R.  4,  Eq.  350.        (j)  L.  R.  7,  Eq.  550.        (*)    L.  R.  9.  Eq.  149. 

(I)  14  L.  T,  N.  S.,  863. 
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were  not  for  that  reason  bound  to  do  so  again,  unless  such     '  1871. 

were  their  pleasure.  La'lbha'i 

Yallabhbha'i 
n.    He  pertinaciously  insisted  upon  making  calls  after  all        etal 

the  capital  and  one  likh  of  rupees  more  had  been  subscribed,     EVvabji 

and  threatened  to  forfeit  the  shares  if  the  calk  as  made  by        e/a^"^^ 

iiim  were  not  paid. 

in.  He  manufactured  voters,  in  violation  of  the  spirit  of 
the  6th  clause  of  the  Agreement. 

His  Lordship  stated  the  facts  in  connection  with  these 
matters,  and  concluded  by  saying  that  for  these  reasons  the 
Conrt  was  of  opinion  that  Kdvasji  N^n&bhii  forced  the  dis- 
solution of  the  company — a  company  which  he  had  himself 
founded  upon  an  insuflScient  basis — and  that  he  was  not 
entitled  to  compensation.* 

Attorneys  for  the  plaintiffs :  Keir,  Prescot,  and  Winter, 
Attorneys  for  K&vasji  Nfindbhdi :  Manisty  and  Fletcher. 


*  As  to  costs,  the  Coui-t  stated  that,  as  directed  by  the  Privy  Council, 
Kavasji  N^nibhii  should  have  the  costs  of  and  incidental  to  the  charges  of 
froud,  and  that  the  plaintiffs  should  have  from  him  the  costs  of  and  inci- 
dent to  his  claim  for  compensation,  and  that  these  two  classes  of  costs  might 
be  set  off  i^ainst  each  other,  and  the  balance  paid  by  the  party  against 
whom  it  might  be,  and  that  the  parties  should  respectively  have  their 
rosts  in  the  Master's  office,  and  the  costs  of  suit  other  than  above 
mentioned,  out  of  the  partnership  estate.  The  costs  of  the  appeal  had 
already  been  provided  for  by  the  Privy  Council. 

In  Heu,  however,  of  the  above  direction,  the  following  order  was,  upon 
the  consent  and  at  the  desire  of  the>partie8,  substituted : — ^Tlie  defendant 
Kavasji  Nan^bhai  waiving  his  right  to  costs  of  the  charges  of  fraud  m  ide 
against  him,  let  all  parties  have,  out  of  the  funds  in  court  in  this  cause, 
their  costs  as  between  solicitor  and  client  (including  the  costs  of  the 
resistance  of  the  plaintiffs  to  the  application  made,  in  October  1863,  b^* 
the  purchaser  of  the  Mill),  excepting  the  costs  of  the  appeal  already  pro- 
vided for  by  the  Privy  Council. 
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00^13      Habi' vallabhda''s  Kallia'nda's Plaintiff. 

Utamchand  Ma'nikchand Bejefndmi. 

In  re  Oopdlrav  MyrdL 

Order  to  compel  Property  to  be  delivered  to  Sequestratorg — Pertons 
ordered  without  Jurisdiction —  Residence  —  Constrmctioe  Inhabitancy— 
Jurisdiction — Servite — Writ  of  Sequestration — Order  in  penonam. 

An  inhabitant  of  Barodi  who  carries  on  the  business  of  a  banker  at 
Bombay  by  a  munim,  and  has  a  place  of  business  there,  is  '  constructiTely 
an  inhabitant  of  Bombay,  and  as  such  is  subject  to  the  orders  and  process 
of  the  High  Court  in  the  exercise  of  its  Equity  jurisdiction,  as  prorided  by 
Sec.  41  of  the  Charter  of  the  late  Supreme  Court,  and  continued  to  the 
High  Court  by  the  Act  under  which  it  was  established. 

A  person  appearing  to  discharge  a  rule  thereby  waives  all  objections  to 
the  formality  of  the  service  of  the  rule  upon  him. 

The  High  Court  will  assert  its  jurisdiction  for  the  purpose  of  prevent- 
ing a  writ  of  sequestration  issued  by  it  from  becoming  a  mere  form,  snd 
under  proper  circumstances  will  operate  t'»  personam  where  the  property 
sought  to  be  sequestered  is  outside  its  jurisdiction. 

TN  the  abo7e  causo  (the  earlier  proceedings  in  which  will 
be  found  reported  in  the  High  Court  Beports^  Vol. 
VII.,  p.  172  O.  C.  J.,  and  anti,  p.  135)  Anstey,  on  the 
30th  of  September  1871,  obtained  a  rule  nisi  directed  to 
IR&v  Saheb  Gopalrdv  Myrdl,  calling  upon  him  to  show  cause 
why  he  should  not  deliver  up  to  the  sequestrators  appointed 
in  the  suit  certain  jewellery,  pearls,  and  other  property  in  his 
custody  or  power  belonging  to  the  defendant,  Utamchand 
Mdnikchand. 

In  the  affidavit  of  the  plaintiff  (which  was  supported  by 
other  affidavits)  it  was  alleg^  that  the  defendant,  Utam- 
chand, shortly  before  he  was  delivered  up  to  the  SheriflPs 
officer  at  the  Barod^  railway  station,  deposited  with  Biv 
S^heb  Gopdlrdv  Myr&l  (described  as  a  wealthy  and  highly  re- 
spected merchant  Audsdvkdr  or  shroff  of  Barodi  and  Bombay), 
for  safe  custody,  all  IJtamchand^s  jewels  and  pearls,  worth  se- 
veral Idkhs  of  rupees,  on  XJtamchand's  account ;  that  Gcfp&lr&v 
Myrfl  was  then  only  a  private  merchant,  but  was  subsequently 
appointed  Divan  of  H.H.  the  Gdikv&d; — that  ho  carried  on 
business  at  Bombay  by  means  of  a  munimj  Vishnu  Pant ; 
that  after  the  imprisonment  of  the  defendants,  QopQriv  Myr^l 
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Utamchand  four  and  a  half  Idkhs  of  rupees  for  the  purpose     HabiVal- 
of  settKng  the  plaintiflPs  claim  against  Utamchand^  but  that  Kallu'nda's 
Utamchand  had  not  settled  the  claim^  and  that  the  plaintiff  ^     ^' 
had  proceeded  to  Barodd  with  Mr.  Jefferson  (the  receiver  Ma'nikchand. 
azid  one  of  the  sequestators)  and  requested  GopSlrdv  Myrdl 
to  deliver  up  the  jewellery  and  pearls  to  Mr.  Jefferson ;  and 
that  Gopdlra V  Myral  had  thereupon  told  him  that  the  jewellery 
and  pearls  had  been  deposited  with  him  as -a  8dvkdr,Q,nd 
that  the  otber  savMra  of  Barodd  would  laugh  at  him  if  he 
delivered  them  up  without  the  authority  of  Utamchand^  and 
he  refused  to  part  with  them. 

On  the  part  of  Gopdlr&v  Myrdl  it  was  not  denied  that  he 
had  possession  of  the  jewellery  and  pearls  of  Utamchand, 
but  Vishnu  Pant,  Gopalrfiv's  Bombay  munim,  gave,  in  his 
affidavit  made  for  the  purpose  of  showing  cause  against  the 
role,  the  following  account  of  the  manner  in  which  the 
jewellery  and  pearls  had  come  into  the  possession  of  Oopdlr^v, 
and  of  the  way  in  which  he  had  afterwards  dealt  with 
them  :— 

Shortly  after  the  death  of  H.  H.  Khander^v,  the  late 
Gaikvdd  of  Barod&,  the  present  Gaikvdd,  H.  H.  Malhdrr&v, 
put  the  defendants,  Utamchand,*  Ghelldbhdi,  and  Tulsidas 
under  surveillance- 

The  said  defendants  remained  under  surveillance  until 
they  were  delivered  up  at  the  Barodd  railway  statiou  to  the 
special  bailiff  of  the  High  Court  in  February  1871. 

H.  H.  the  Gaikvdd  Malhirrdv  also  attached  and  seized, 
and  otherwise  took  possession  of,  the  property  of  the  de- 
fendants Utamchand  and  Ghell^bhdi  situate  in  Barodd,  for 
various  causes  of  a  mixed  character,  and  such  property 
consisted,  amongst  other  things,  of  jewellery,  pearls,  and 
other  precions  articles,  as  mentioned  in  the  affidavit  of  the 
plaintiff.  The  defendants,  Utamchand,  Ghellibhdi,  and  Tul- 
sidds,  shortly  before  their  delivery  up  at  the  Barodd  railway 
station,  prayed  H.  H.  the  Giikvdd  Malhirrdv  for  indulgence 
and  assistance,  whereupon  H.  H.  delivered  and  deposited 
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1871.       tie  Jewellery  and  precious  articles  with  Gopflrav  Myral,  who 
HAsn'vAL-    was  then  only  acting  as  a  banker  to  His   Highness,  and 
Kallia'nda'b  desired  Qop&lriv  to  lend  and  advance  to  XJtamchand,  Ghel- 
Utamchand  ^^'^^^i>  ^''1^^  Tulsidds,  and  to  assist  them,  to  the  extent  of  not 
Ma'nikchand.  more  than  Rs.  4,50,000,  on  the  security  of  the  jewels,  and 
H.  H.  then  instructed  Gopdlrdv  Myr^l  not  to  part  Mrith  the 
jewels,  &c.  to  any  of  the  defendants,  or  to  their  order,  with- 
out his  express  permission,  to  which  Gopilrav  Myrfl  agreed. 

In  pursuance  of  this  arrangement,  and  under  the  express 
order  of  H.  H.  the  Giikvdd,  Gopilr&v  Myr&l  gave  Utam- 
chand,  Ghelldbhdi,  and  Tulsid&s  a  letter  of  credit  for  Ks. 
4,50,000  on  his  Bombay  firm. 

In  pursuance  of  this  order,  Vishnu  Pant,  acting  as  the 
Bombay  munim  of  Gopdlrdv  Myrdl,  paid  to  Jagjivandds 
Yandr^vandds,  the  munim  of  Utamchand,  on  certain  dates 
that  he  specified,  various  sums  amounting  in  all  to  the 
sum  of  Bs.  4,49,423*13-1,  and  that  sum,  with  interest  at  the 
rate  of  six  per  cent,  per  annum  and  premium,  was  due,  at  the 
time  of  the  rule,  from  Utamchand,  Ghelldbhdi,  and  Tulsidas, 
to  Gopdlrdv  Myrdl,  upon  the  security  of  the  jewellery,  &c. 
that  had  been  deposited  with  him  by  H.  H.  the  Gdikv&d; 
and  Gopalrdv  claimed  to  retain  the  jewels,  &c.  until  his  claim 
should  be  paid,  and  an  order  should  be  given  by  H.  H.  the 
Gaikvdd  for  the  delivery  up  of  the  property.  About  Rs. 
47,000  were,  in  addition  to  the  above  suni,  alleged  to  be  due 
to  Gopdlrdv  Myral  from  Utamchand. 

The  rule  came  on  for  argument  before  Sabgent,  J.,  on  the 
13thof  October  1871. 

Badruddin  Tyebji  showed  cause  on  behalf  of  GopSlrav 
Myr^l,  and  contended  that  the  service  of  the  rule  was  insuf- 
ficient  and  improper;  that  the  court  had  no  jurisdiction  to 
grant  the  rule,  as  Gopdlrav  was  not  personally  subject 
to  the  jurisdiction  of  this  court  and  the  property  was  at 
Barodd,  so  that  if  the  court  made  the  order  it  would  have 
no  power  to  execute  it;  that  Gopdlrdv  had  received  the 
jewels  not  from  Utamchand,  but  from  H.  H.  the  Gaikvfid, 
and  that  the  court  would  not  make  an  order  commanding 
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(^opaWr  to    do  that  which  he  could  not  do  without  dis-         ^^71. 
obeying  his  own  sovereign  prince ;  and  that  as  Gopflrdv  had     HariVal- 
advanced  money  upon  the  jewels  bona  fide   as  a  banker,  Kallia'nda's 
lie  had  a  lien  upon  them  until  his  claim  was   satisfied-     He   xjtamchand 
ciici  Harivallabhdas  Kallidndasv.  Utamchand  JfaniftcAand  Ma'nikchand. 
(a);  Cassim   Azim    v.   Cassim   Mahomed    {b) ;    Sagore  v, 
Unmchunder    (c) ;    In  re  Abraham   {d) ;    Edji    Jivd   Nur 
Muhammad  v.  A'bubahar  Ibrihim   {e) ;    The  Carron  Iron 
Company  v.  Maclaren  (/)  ;  Kerr  on  Injunction,  pp.  8,  9, 
As  to  bailment  and  lien,  Colebrooke^s  Digest,  Bk.  I.,  Ch.  I., 
Sec.  2 ;  and  Ch.  VI. ;  and  Chase  v.  Westmore,  and  the  notes 
thereto,  in   Tudor's    Leading   Cases  on  Mercantile  Law, 
p.  679  (2nd  edn.). 

Anstey,  in  support  of  the  rule,  relied  upon  Francklyn  v. 
Colhourij  and  cases  referred  to  in  the  notes  to  that  case  in 
'i  Swanston^s  Reports  277,  and  referred  to  McCarthy  v. 
Goold  {g),  Wilson  v.  Metcalfe  (A),  Simmondsy.  Kinnaird  (i), 
and  Clinton  v.  Clinton  (j).  As  to  service,  M^Ousty  v, 
Frazer  (fe).  Ex  parte  Crawford  (i). 

Cur,  adv,  vult, 

Sargent,  J. : — ^In  this  case  a  rule  nisi  was  granted  on  the 
application  of  the  plaintiff  in  the  suit  o{ Harivallabhdas  KaU 
li'indas  V.  Utanichand  Minikchand  and  others,  calling  on  Rdv 
Saheb  Gopilriv  Myral  to  show  cause  why  he  should  not 
give  up  and  deliver  over  to  the  sequestrators,  named  in  a  writ 
of  sequestration  issued  in  the  said  suit,  the  jewellery,  pearls, 
and  other  property  in  his  custody  or  power  belonging  to  the 
^aid  defendant  Utamchand  Manikchand.  Bav  Saheb  Gopdl- 
rav  Myrdl  appeared  by  counsel  on  the  day  for  showing  cause. 
Three  preliminary  objections  were  taken  on  his  behalf: — first, 
that  Gopilr&v  was  not  within  the  jurisdiction ;  second,  that 

(fl)    7  Bom.  H.  C.  Rep.,  O.  C.  J.  172. 

ih)    10  Calc.  W.  Rep.,  Civ.  R.  349.  (c)  1  Hyde,  136. 

(rf)    6  Bom.  H.  C,  Rep.,  A.  C.  J.- 170.     ,(«)  8  Ibid,,  O.  C.  J.  29. 

{/)    5  Ho.  Lo.  Ca.  416,  441^  (g)  1  Ball  &  B.  387. 

(h)    1  Bcav.  263,  269.  (i)  4  Ves.  735. 

(j)    Law.  Rep.  1  P.  &  D.  215.  (*)  12  Ir.  Eq.  395. 

(0    2Ir.  Ch.573. 
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1871.        he  had  not  been  regularly  served ;  and  third,  that  the  court 
Hari'val-    had  not  jurifldiction  to  make  the  order  asked  for.    Now, 

LABHDa'B  •  -I  -i-fc  t  •    1 

Kallia'nda's  it  was  admitted  that  Qopfilrdv  Myrfl  resides  at  Baroda,  but 
TJtamchand  *^®'*  ^®  carries  on  the  business  of  a  banker  both  here  and  at 
Ma'kikchawd.  Barodd — at  the  former  place  by  means  of  his  munim,  Vishnu 
Trimbak,  under  the  name  of  Gopdlrdv  Myril.     There  can  be 
no  doubt,  therefore,  that  he  would  be  liable  to  be  made  a 
defendant  to  a  suit  in  this  court  under  Sec.  12  of  the  Letters 
Patent  of  the  High  Court.     This  section  is,  however,  in  terms 
confined  to  suits  and  actions,  and  would  not,  I  apprehend, 
be  applicable  to  a  motion  of  this  nature,  6op61r£v  Myril 
not  being  even  a  party  to  the  suits  in  which  the  writ  of 
sequestration  was  issued  by  this  court.    The   question  of 
jurisdiction  has,  therefore,  to  be  determined  by  Sec.  9  of  Act 
24   &   25  Vict.,   c.  104,  under  which  the  High  Courts  of 
Judicature  in  India  were  established.     By  that  section  (9)  it 
is  provided  that  each  of  the  High  Courts  to  be  established 
under  the  Act  shall  have  and  exercise  all  such  civil  jurisdic- 
tion, and  all  such  powers  and  authority  for  and  in  relation  to 
the  administration  of  justice  in  the  Presidency  in  which  it  is 
established,  as   Her  Majesty  may  by  Letters  Patent  grant 
and  direct ;  and,  save  as  by  such  Letters  Patent  may  be  other- 
wise directed,  the  High  Court  may  exercise  all  jurisdiction, 
and  every  power  and  authority  whatsoever,  in   any  manner 
vested  in  any  of  the  courts  of  the  same  Presidency  abolished 
under  that  Act,  at  the  time  of  the  abolition  of  such  court. 
Now,  by  the  Charter  of  the  Supreme  Court  of  Bombay  at 
the  time  of  its  abolition,  it  was  provided,  by  Sec  41,  that  the 
Supreme  Court  should  be  a  Court  of  Equity,  and  have  equit- 
able jurisdiction  over  the  person  or  persons  therein  before 
described  and  specified  or  limited  for  its  ordinary  jurisdic- 
tion, and  should  and  might  have  full  power  and  authority  to 
administer  justice  in  a  summary  manner  according,  or  as 
near  as  may  be,  to  the  rules  of  the  High  Court  of  Chancery 
in  Great  Britain,  and  to  compel  obedience  to  its  decrees  and 
orders  in  such  manner  and  form,  and  to  such  effect,  as  the 
Lord  High  Chancellor  of  Great  Britain  doth  or  lawfully  may, 
or  as  near  the  same  as  the  circumstances  and  condition  of  the 
places  and  persons  under  their  jurisdiction,  and  the  laws. 
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manners,  customs,  and  usages  of  the  native  inhabitants,  will         1871. 


adniifc.    The  question  is,  therefore,  whether  Gopdlrdv  Myral     HariVal- 
is  one  of  those  persons  described  and  specified  for  the  ordi-  Kallia'nda's 
nary  jurisdiction    of  the  late   Supreme   Court;   in   other  ^; 

words,  is  he  an  inhabitant   qf  Bombay  as   contemplated  Ma'nikcuand. 
by  Sec.  29  of  the   Charter  of  the   Supreme  Court  ?    The 
Siimo  description  is  found  in  Stat.  21  of  Geo.  III.,   c.  70, 
where    jurisdiction  is    given  to    the    Supreme   Court  at 
Calcutta  over  inhabitants  of  Calcutta ;  and  there  are  numer- 
ous decisions  of  that  court   that  persons  carrying  on  busi- 
ness at  Calcutta,  although  residing  out  of  the  local   limits 
of  the  court^s  jurisdiction,  are  constructively  inhabitants  of 
Calcutta.     It  will  suffice  to  refer  to  the  case  of  Baboo  Jonolcey 
Doss  V.  Bindabun  Doss  (m).  Nor  does  it  matter  that  the  cause 
of  action  be  quite  independent  of  the  business  carried  on  in 
Calcutta.     In  the  case  cited,  the  object  of  the  suit  was  to 
take  th0  accounts  of  a  banking  business  at  Ndgpur,  in  which 
the  father  of  the  defendants  had  been  a  partner  whilst  carry- 
ing on  a  separate  business  at  Calcutta, — thus  showing,  as 
was  urged  by  BuUer,  J.,  in   the  case  of  Babeypersaud  v. 
Ddiepersaud,  referred  to  at  page  373  of  Vol.  I.  of  Morloy^s 
Digest  of  Indian  Cases,  that  if  a  person  be   held  to  be   an 
inhabitant  of  Calcutta  on  account  of  his  carrying  on  trade,  ho 
becomes  subject  to  the  jurisdiction  of  the  Supreme  Court  in 
all  cases.    It  is  plain  then  that  Gopdlrdv  Myrdl,  who  carries  on 
the  business  of  banker   in  his  own  name  at  Bombay  by  his 
htunim,  and  having  a  place  of  business  there  for  the  purpose 
is  constructively  an  inhabitant  of  Bombay,  and  subject  to  tho 
orders  and  process  of  this  court  in  the  exercise  of  its  Equity 
jurisdiction,  as  provided  by  Sec.  41  of  the  Charter  of  the 
bite  Supremo  Court,  and  reserved  to  this  court  by  the  Act 
under  which  it  was  established. 

With  respect  to  tho  service  of  the  rule  nisi,  it  is  sufficient, 
for  the  purpose  of  this  application,  to  say  that  GopalrSv  Myral 
had  notice  of  the  rule,  and  has  appeared  by  counsel  to  obtain 
ilj5  discharge.  Such  was  the  answer  given  to  similar  objec- 
nons  by  V.  C.  Wigram  in  Grttn  \.  rinhjcr  (n),  and  by  Lord 

(w)    :\  Moo.  lad.  App.  M^f.        (n^     .i  Hare,  16J). 
vni,— :i2  o  c 
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1871'       St.  Leonards  in  The  Carron  Iron  Company   v.  Maclaren  (o), 
Habi'vait-    referring  to  Davidson  v.  Lady  Haetings  (p)* 

I A  DA.  8      j£^  then,   Gopfflrdv  Myrfl  is  within  the  jurisdiction,  and 

Utamchand  jg  ^Q  Ijq  treated  as  properly  served,  it  remains  to  consider 
Manikcband.  .     . 

*     whether  the  court  has  the  jurisdiction  to  make   the  order 

asked  for)  and  if  so,  whether,  under  the  circumstances, 
it  should  bo  made*  With  respect  to  the  jurisdiction,  it  is 
quite  plain,  from  the  case  of  Francklyn  v.  Colhoun  {q)  and 
the  authorities  cited  in  the  notes,  and  from  the  more  recent 
decision  of  V.  C.  Wigram  in  Empringham  v.  Short  (r), 
that  this  court  will  assert  its  jurisdiction  to  prevent  the 
writ  of  sequestration  from  becoming  a  mere  form^  in 
such  manner  as  the  circumstances  of  the  case  may  justify 
and  render  most  expedient;  and  acting  upon  the  analogy  by 
which  the  Court  of  Equity  grants  injunctions  to  obtain  in- 
directly a  control  over  property  which  is  beyond  the  juris- 
diction, the  Court,  I  cannot  doubt,  would,  under  proper 
circumstances,  operate  i7i  personam  with  a  view  to  prevent 
its  own  writ  of  sequestration  from  being  frustrated. 

Now,  Gopalr^v  Myr^l  has  not  himself  made  any  counter- 
ajfidavit  in  answer  to  those  upon  which  the  rule  nisi  was 
granted;  but  his  munim,  Vishnu  Trimbak,  has  sworn  as  to 
his  belief  in,  and  the  truth  of,  a  statement  made  to  him  by 
his  master  at  Baroda  after  the  issuing  of  the  rule  as  to  the 
grounds  upon  which  he  has  hitherto  refused  to  deliver  up  the 
jewellery  and  pearls  to  the  sequestrators.  Now  the  state- 
ment of  Bdv  Sdheb  Gopdlrdv  through  the  medium  of  his 
munim  is  this.  (His  Lordship  read  the  affidavit,  and 
continued). 

The  grounds,  then,  as  they  appear  from  this  statement, 
upon  which  6op£r^v  refuses  to  deliver  over  the  jewels,  are— 
1st,  that  they  were  deposited  with  him  by  His  Highness 
the  Gdikvdd  until  further  orders,  with  permission  to  make 
advances  to  the  defendants  to  the  extent  of  4^  Idkhs ;  2nd, 
that  he  has  a  lien  upon  them  in  respect  to  his  advances 
made  both  before  and  after  they  were  deposited  with  him. 

(o)    5  llo.  Lo.  Ca.  451.        (p)    2  Keen,  509. 
iq)    3  Swan.  277.        (r)    3  Hare,  461. 
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In  the  view  whicli  I  take  of  this  case,  it  will  not  be  necessary  1871. 
for  me,  at  least  at  present,  to  express  any  opinion  on  the  HabiVal- 
latter  of  these  objections.  With  respect  to  tbe  first  objec-  Kallu'ndab 
tion,  it  was  not  contended  that  this  court  could  make  the  utamchand 
order  in  question,  if,  as  a  matter  of  fact,  these  jewels  were  Ma'nikchand. 
taken  by  His  Highness  the  G^ikv^  and  deposited  with 
Gop&lrdv.  Such  an  order,  although  not  in  terms,  would  be 
virtually  an  interference  with  the  rights  of  a  sovereign  inde- 
pendent prince  in  a  matter  which,  both  as  regards  the 
persons  concerned  at  the  time  and  the  subject-matter  itself, 
was  entirely  within  his  sovereign  jurisdiction.  To  say  the 
least,  it  would  provoke  a  most  inconvenient  conflict  of  au- 
thority. But  it  was  said  that  this  statement  was  incredible, 
and  should  be  disregarded  by  the  court;  that  it  was  not  the 
statement  of  Gt)p&lr£v  made  by  him  on  solemn  affirmation 
in  his  own  ciffidavit,  and  was  inconsistent  with  his  never 
having  sJluded  to  the  interference  of  the  Gaikvid  in  his  in- 
terview with  Mr.  Jefferson  and  the  plaintiff  at  the  Residency 
at  Barodfi  so  recently  as  September  last.  It  is  impossib^ 
not  to  feel  the  force  of  these  observations.  On  the  other 
hand,  the  history  of  this  case  is  a  peculiar  one.  The  order 
of  attachment  issued  by  this  court  against  the  defendants 
was  itself  executed  by  the  assistance  of  the  G^ikv&d,  who 
handed  the  defendants  over  to  the  British  authorities  at 
the  Barod&  railway  station.  It  is  plain,  therefore,  that  he 
had  interfered  actively  in  the  matter,  and  may,  therefore, 
have  made  the  order  attributed  to  him  by  Gopalrav. 
The  evidence  as  to  the  part  said  to  have  been  taken 
by  the  Gdikvfid  in  the  deposit  with  GopaMv  may  not  be 
Batis&ctory.  But  it  was  incumbent  on  the  plaintiff  to 
present  such  a  case  to  the  court  as  would  leave  no  doubt 
either  as  to  jurisdiction  or  even  conflict  of  authority.  The 
application  being  one  the  ground,  if  not  the  object,  of 
which  is  to  compel  obedience  to  an  order  of  this  court  is  one 
peculiarly  within  its  discretion.  It  may  be  that  the  plaintiff 
may  be  able  to  remove  the  difficulties  which  attend  his 
present  application,  but  under  the  present  circumstances  I 
must  discharge  the  rule. 

Bule  discJiarged  ivithout  costs. 


Nov.  10. 


^-  >---• 
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isn-n  Ajypcal  Suit  No.  175. 

Vijia'rangam  and  B a! modh An.  (Defendants)  Appellants. 
.^  y-  ^  f  Lakshdman  andljAKSHMi (^Plaintiffs)  RespondenU. 

^  ^^  /'2r  y  y"    HindtlLaw — Adoption — Giving  in  Adoption  vicariously — A! sun  Marriage 

.^ ^/£. ^/^'/-^^ r^^5  ;^  ^Stridhan— D«?o/tt^ion  of  fVoman*8 Property. 

•-—  :*  "^^   *'  "^  -  -^-  yt-  '    "    'Where  a  mother,  in  pursuance  of  the  promise  of  her  deceased  hnsband, 

i  /y^-,^  /r^        y    ,-,      allowed  her  son  to  be  adopted,  but  did  not  herself  attend  at  the  adoption 

'^  >' '  ceremonies  to  give  him  m  adoption,  but  commissioned  her  uncle  to  give 

/^^y' ^'j^/Zj:^^^-,  ■/  y^Jc^y  the  boy  on  her  behalf,  it  was  held  that  the  adoption  was  not  on  that 

A  /  J^       /7       ^/        ^    account  invalid. 

AX /- -'*^*-<'^^S'^'^/./  -     Amongst  Hindds  of  the  Bhand^ri  and  other  inferior  castes  the^lVurfl 

f/  if  ^  ^yf^^^  .,/  /  -w   '  form  of  marriage  (probably  derived  from  a  form  in  use  amongst  thein- 

/,./  ^  ^  '  /^^  •    /.,  habitants  of  Hindustan  before  the  introduction  of  the  Brahmanical  rehgion) 

%/ P  'Xs^^^^^^  A'^^ '  "  n^ore  customary  than  the  four  approved  forms  of  marriage. 

"  '  ^  The  principal  characteristic  of  the  A  sura  form  is  the  giving  by  the 

/V/n^^A^.^^ '  {^r^y  "^  bridegroom  of  Bez,  or  a  money  payment,  to  the  father  of  the  bride. 

^      ''  The  etymological  import  of  the  word  Strtdhan,  and  the  different  views 

with  which  it  is  regarded  in  the  Eastern  and  Western  schools  of  Hindu 
Law,  pointed  out. 

The  Mitakshara  recognises  only  one  class  of  str\d)iony  and  includes  in 
that  class  all  property  acquired  by  a  woman  by  inheritance.  According 
t6  the  last-mentioned  authority,  a  woman's  stridhan,  if  she  has  been 
married  by  the  A' sura  form,  upon  her  death  childless,  goes  to  her  mother, 
her  father,  and  their  kindred— (i.  e.)  to  the  sapind&s  of  her  father  in  the 
first  instance,  and,  failing  them,  to  her  mother's  next  of  kin ;  but  if  a 
woman  has  been  married  according  to  one  of  the  approved  forms,  her 
stridhan  descends,  upon  her  death  childless,  to  her  husband  and  bh 
sapindds. 

Over  stridhan  acquired  by  inheritance  (so  far  as  it  consists  of  immove- 
able property)  a  woman's  power  of  alienation  is  limited. 

The  Vyavahara  May(ikha  also  considers  property  acquired  by  a  woman 
by  inheritance  to  be  stridhan,  but  classes  stridhan  under  two  heads— 
stridhan  in  a  narrower  sense,  embracing  particular  species,  for  which  a 
peculiar  mode  of  devolution  is  prescribed,  and  stridhan  generally  (including 
stridhan  acquired  by  inheritance),  which  descends  in  the  same  line  as  if 
the  woman  had  been  a  male,  i.e.,  to  her  sons  and  the  rest,  and  this 
notwithstanding  her  having  left  daughters. 

Authorities  bearing  upon  the  subject  of  stridhan  considered  and  com- 
mented upon. 

rPHIS  was  an  appeal  from  the  decision  of  Baylky,  J.,  made 
^     upon  the  29th  of  September  1870. 

As  the  facts  are  stated  in  the  judgment  of  the  court  of 
appeal,  an  outline  only  of  them  is  here  given. 

The  suit  was  brought  by  one  Yesubdi,  daughter  of  Bipu 
Vithobi,  to  recover  from  the  defendant  Rdv  Bahadur 
Vijidrangam  IMudlidr,  possession  of  two  houses  situate  at 
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Lower  ColdbS,  which  had  belonged  to  her  grandfather  Vithobfi        ^Q^^- 


Vijia'rangah 


et  al. 


Likshuman,  and  had  descended  to  her  by  way  of  inheritance.  et  aZ. 
Sho  also  prayed  to  have  an  assignment  of  the  houses  by  her  L^i^gHUMAN 
to  the  defendant  Ddmodhar  Pdndurang  and  his  wife,  Thamfi- 
bai,  alleged  to  have  been  made  on  the  21st  of  September 
I860,  and  a  further  instrument  of  conveyance,  dated  the  5iii 
of  October  1860,  declared  to  be  null  and  void,  and  delivered 
up  to  be  cancelled,  and  further  to  have  a  conveyance  of  the 
premises  by  the  defendant  Damodhar  Pdndurang  to  the 
defendant  Rdv  Bahadur  Vijidrangam  Mudlidr,  dated  the  12  th 
of  March  1864,  declared  null  and  void  as  against  her. 

Before  the  suit  came  on  for  hearing,  Yesubdi  died,  and  upon 
the  10th  of  February  1870  Lakshuman  Bdbdji  and  Lakshmi, 
his  wife,  were  ordered  to  be  admitted  as  plaintiffs  in  Ken  of 
Yesubii, without  prejudice  to,  and  reserving,  the  question  whe- 
ther they,  or  either  of  them,  were  or  was  the  heirs  or  heir  of 
Yeaub^i-     They  were,  accordingly,  made  plaintiffs  in  the  suit. 

The  following  pedigree  shows  the  manner  in  which  the 
plaintiffs  on  the  one  hand,  and  the  defendant,  Damodhar 
Pandurang  and  his  wife,  Thamibdi,  on  the  other,  were  con- 
nected with  Yesubdi,  and  how  she  was  connected  with  Vitho- 
ba  Lakshuman,  the  original  owner  of  the  property  : — 


1    Sjvitn, 

'   nif]t>wof 


died  abont 
1840. 


Narbadi, 
(dead). 


A'kubdi 

died  aboat 

1859. 


Vithobi 
Lakshuman, 

orig^al 
ownePi  died 
about  1840. 


Bach&b&i, 
wife  of 

Vi^hobd 
(dead). 


v'luman 

■'iimiff)", 

•■"i  ,tri  ia 


Lakshmi 

(Plaintiff), 

wife  of 
Lakshuman. 


Bhagirthi, 

wife  of 
B&pu,  died 
about  1840. 


BapuVithobi, 

adopted  son  of 

Vithobd,  died 

about  1843. 


Tham&b4i, 

wife  of 
D&modhar 
Pandurang. 


D&modhar 

P4n4uraug 

(Defendant). 


I 


Yesubdi, 
original 
Plaintiff. 


Mukund, 

husband  of 

Yesnbdi. 


Morob& 
Pandurang. 


Daughters. 
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1871.  Upon  the  death  of  Vithobd,  the  property  in  question  de- 

^"'^'^iT*'  scended  to  his  adopted  'son,  B«pu.  When  Bdpu  died,  his 
^'  dancrhter.  Yesab&i.  was  an  vnmarried  child  about  five  or  six 
etal  years  of  age.  A'knbii,  the  widow  of  Vithobfi,  then  came 
into  possession  of  the  property.  She  died  about  1 859,  haying 
attempted  to  dispose  of  the  property  by  her  wiH.  An 
ejectment  suit  was  in  1860  broaght  against  the  deTisee  of 
A'kubdi  on  behalf  of  Yesub&i,  and  the  property  was  recov- 
ered for  her. 

The  case  came  on  for  hearing  before  Baylet,  J*,  on  the  21st 
of  July  1870. 

The  material  issues  raised  were — 

I.  Whether  the  plaintiffs  were  the  legal  representatives 
of  Yesub^i. 

II.  Whether  the  agreements  or  assignments  alleged  to 
have  been  executed  by  Yesub^i  were  executed  by  her,  and 
whether  they  were  valid  and  binding. 

III.  Whether  the  defendant  B&v  Bahadur  Vijiarangam 
was  entitled  to  retain  the  property  against  the  plaintiff. 

IV.  Whether  Yesub&i  was  married  to  her  husband,  Ha- 
kund  D^modhar,  by  the  Brdhma  form  of  marriage,  and  if 
not,  by  what  other  form  of  marriage. 

Y.  Whether  the  plaintiff  Lakshuman  was  legally  adopted 
by  Sivitribdi. 

The  issues  were  found  generally  in  favour  of  the  plaintiffs, 
and  the  court  declared  that  Yesubfi  had  been  married  by  the 
A%ura  form ;  that  the  plaintiffs  were  the  heirs  and  legal  repre- 
sentatives of  Yesubai ;  and  decreed  the  pretended  assignments 
by  Yesubdi  to  the  defendant  D&modhar  Pdnduraug  to  be  null 
and  void  as  against  the  plaintiffs,  and  ordered  them  to  be 
delivered  up  to  be  cancelled,  as  also  the  conveyance  from 
the  defendant  Ddmodhar  P^durang  to  the  first  defendant. 
Possession  of  the  premises  was  ordered  to  be  given  up  to  the 

plaintiffs. 

« 

From  the  above  decree  the  defendants  appealed,  on  the 
grounds  (1)  that  the  court  was  in  error  in  holding  that 
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the   plaintiffs  were  the  legal  representatives  of  Yesubai ;        1871. 
(2)  that  it  was  against  the  weight  of  evidence  to  hold  that       ^  ai.^^ 
the  assignments  were  not  executed  by  Yesubdi,  and  were  not  •     g^' 
valid  and  binding;  (3)  that  the  court  was  in  error  in  holding       «t  oL 
thatYesnb&i  was  married  to  Mukund  Dilmodhar  by  the 
A'sora,  and  not  by  the  Brdhma  form  of  marriage ;  (4)  that 
the  court  was  in  error  in  holding  that  the  plaintiff  Lak- 
shaman  Bdbdji  was  the  legally  adopted  son  of  Sdvitrib&i. 


The  appeal  was  argued  before  Wbstropp,  C.  J.,  and 
West,  J.,  on    the    28th,    29th,   and    30th  of   September 

1871. 

rJie  Honorable  A.  B.  Scohle  (Acting  Advocate  General)  and 
Starling,  for  the  appellants  : — The  first  question  is  as  to  the 
validity  of  the  adoption  of  Lakshnmaoi  by  S&vitribai.  We 
contend  that  it  is  invalid.  The  evidence  shows  that  it  took 
place  more  than  twenty  years  after  the  death  of  Bkh&,  Sdvi- 
tribai's  husband.  Yeshvad^,  the  natural  mother  of  Lakshu* 
man,  was  not  herself  present  at  the  ceremony ;  she  was  then 
sick,  and  executed  a  consent-paper  addressed  to  Sdvitrib^i, 
dated  January  4th,  1864,  which  ran  as  follows  : — '^  You  have 
DO  male  child  born  of  your  womb  :  consequently,  my  de- 
ceased husband,  Ganu,  determined  to  place  in  your  lap  my 
son  LakshumaQ,  who  is  about  nine  years  of  age.  My 
husband  died  in  the  month  of  K^rtik  in  the  same  year, 
before  the  boy  was  placed  in  your  lap,  and  his  promise  to 
you  remained  unfulfilled.  Consequently,  of  my  free  will  and 
accord  I  have  placed  the  above-mentioned  boy,  Lakshuman, 
in  your  lap.  Now  neither  I  nor  the  heirs  of  my  estate,  and 
kinsfolk,  have  any  connection  whatsoever  with  the  said  boy." 
This  document  Yeshvadd  gave  to  her  uncle,  who  took  the  boy 
to  Savitri's  house,  where  the  adoption  ceremonies  are  said  to 
have  been  performed,  but  the  essential  part  of  the  adoption — 
the  giving  of  the  boy  by  his  natural  to  his  adoptive  parent — 
coold  not  have  taken  place,  as  the  natural  psorent  was  not 
present.  The  giving  and  receiving  in  adoption  cannot  be 
dispensed  with  :  Vyavahdra  Maydkha,  Ch.  IV.,  Sec.  V.,  pi. 
1,  8,  37,40,  and  41  j  Mitdkshard,  Ch.  I.,  Sec.  XI.,  pi.  9  ; 
Xorton^B  Leading  Cases,  Part  I.,  pp.  62,  63,  and  64.  In  the 
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\?ll' case   of  Smiarayan  MUier  v.  Srimati  K.  Sundari  Basi  (a) 

et  al,  it  was  held  that  the  execution  of  deeds  without  the  giving 
Lakshuhan  *°^^  receiving  was  insufficient.  See  too  Siddesory  Dossee 
etal  V.  Doorga  Chum  Sett  (6).  The  Hindd  authorities  in  force  in 
the  Eastern  schools  are  to  the  same  effect :  Colebrooke's  Di* 
gest,  Bk.  v.,  Ch.  IV.,  Sec.  8.  The  conclusion  to  be  derived 
from  all  the  authorities  is  that  the  giver  must  be  present, 
otherwise  the  adoption  is  invalid. 

The  next  question  (assuming  the  adoption  of  the  plaintiff 
Lakshuman  to  be  valid)  is.  What  was  the  nature  of  this 
property  in  the  hands  of  Yesubdi  ?  was  it  stridhan  or  not? 
If  it  was  not  stridhaUy  the  plaintiffs,  who  are  by  adoption 
the  maternal  uncle  and  aunt  by  marriage  of  Yesubai,  cannot 
claim  it  until  her  father's  line  is  exhausted.  We  contend 
that  it  was  not  sttidhan,  and  that  nothing  inherited  is  stri- 
dhan. Bhugwandeen  Doohey  v.  Myna  Baee  (c)  shows  that 
property  inherited  by  a  woman  from  her  husband  is  not 
stridhan  (p.  513).  That  case  was  decided  according  to 
Benares  law,  where  the  Mitdkshard  is  of  authority.  On 
reference  to  Manu,  we  find  he  reckons  as  stridhan  only  things 
giveii  in  some  form  or  other  to  a  woman  :  Ch.  IX.,  SI.  194, 
195.  The  Ddyabhdga  is  to  the  same  effect :  Ch.  IV.,  Sec. 
I.,  pi.  1,  7,  and  10.  So  the  Ddyakrama  Sangraha,  Ch.  II., 
S.  2,  pi.  12,  says  that  heritable  wealth  does  not  form  a  woman's 
peculiar  property. 

The  only  authority  to  the  contrary  is  the  passage  in  the 
Mit&kshar^.  This  is  apparently  founded  upon  a  misconception 
of  the  authority  upon  which  the  author  is  commenting— 
Mit^k.,  Ch.  II.,  Sec.  XI.,  pi.  1, 2,  and  5.  Even  that  passage  is 
ambiguous,  as  remarked  in  the  above-cited  case  by  the  Lords 
of  the  Privy  Council.  The  case  of  Sengamalathammal  v. 
Valaynda  Mudali  {d)  broadly  lays  down  the  proposition  that 
property  acquired  by  a  woman  by  inheritance  is  not  to  be 
classed  as  her  stridhan.  [Westropp,  C  J.,  referred  to  the 
Viramitrodaya  as  in  accordance  with  the  Mitdkshara  on  this 

(a)  2  Benjc.  L.  Rep.,  A.  J.  279.         (b)  2  Ind.  Jur.,  N.  S.,  22. 
(c)   11  Moo.  Ind.  App.  487,  505,  and  512. 
(rf)    3  Mad.  H.  C.  Rep.  312,  315. 
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point.]     Property  inherited  by  a  mother  from  her  son  is  not  l^^A-_ 


sUUIian:  P.Bachirajur,  V.  Venkatappadu  (e).  To  hold  that        etal 
property  descending  to  a  woman  is  sU-idhan  would  be  con-    t     ^* 
trary  to  the  principle  laid  down  in  Srinath  Oangopadhya  v.        **  «'• 
Sarbajnanigal'a  Debi  (/),  which  decides  that  stndhan  which 
has  once  devolved  by  succession  loses  its  character  of  stri^ 
dlum.     The   same  mode  of  devolution  which  takes  away 
the  character  of  stridhan   cannot  give  it  that  property': 
see  Macnaghten,  H.  L.,  p.  38,  and  W.  &  B.,  H.  L,  II.,  104. 
Mr.  Norton,  in  his  Leading  Cases,  Vol.  I.,  p.  23,  adopts 
the  view  taken  by  the  Madras  Court,  and  his  conclusion  is 
supported  by  the  decision  of  the  Privy  Council  in  Mussumat 
Thakoor  v.  Hai  Baluk  Ram  [g). 

This  question  cannot  be  considered  to  have  been  decided 
in  Bombay.  The  case  of  Jamiyatrdm  v.  Bai  Jamna  {h)  has 
been  overruled  in  Lakshmibai  v.  Oanpat  Moroba  (i),  and  is 
inconsistent  with  the  decision  in  Bhugwandeen  Doobey  v. 
Mayna  Base  {j).  The  case  of  Navalram  A'tmaram  v. 
KandkUhar  (fe)  was  decided  in  accordance  with  a  special 
custom.  Bhaskar  Trimbak  A'charya  v.  Mahddev  Edmji  (I) 
\vas  only  the  decision  of  a  single  Judge,  and  is  not  of  much 
authority.  The  Maydkha  does  not  specially  deal  with  pro- 
[>erty  inherited  by  a  woman :  Ch.  IV.,  Sec.  X.,  pi.  1-5. 

Although  we  contend  that  Yesubdi's  property  was  not  her 
Mrklhan,  yet  it  is  not  necessary  for  us  to  go  so  far,  for  if 
property  acquired  by  a  woman  by  inheritance  is  to  be  classed 
as  her  stAdhan,  it  is  not  her  stridhan  technically  so  called, 
hut  falls  under  the  larger  head  treated  of  by  Nilkantha  as 
woman's  property,  and  in  that  case  would,  according  to  the 
'I'Ctrine  of  the  Maydkha,  devolve  upon  Yesubai's  paternal,  in 
preference  to  her  maternal  kinsmen :  Vyavahdra  Maydkha, 
Ch.  IV.,  Sec.  X.,  pi.  24,  26.  The  latter  section  is  explained 
iu  West  and  Buhler's  Digest,  Part  I.,  p.  214. 

(tf)    2  Ibid.,  402,  405. 
(/)    2  Beog.  L.  Rep.,  A.  J.  144.  (g)    11  Moo.  Ind.  App.  139. 

[h)    2  Bom.  II.  C.Rep.  11. 
(f)    4  Bom.  H.  C.  Rep.,  O.  C.  J.  113;  5  Ibid.  328. 
'/)    11  Moo.  Ind.  App.  487,  505,  512.        (k)    1  Bom.  H.  C.  Rep.  20. 

(0   6  Bom.  H.  C.  Rep.,  0.  C.  J.  1, 
viu. — 33  o  c 
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1871.  Under  the  D£yabh&ga  law  the  result  would  be  the  same : 

et  aL^^    ^^'  ^^'^  S®^*  !•>  P^'  ^^  3  S®^'  ■'^•^  P^"  3^  >  *^^  ^®^"  ^11' 5  *°^ 
'"'         also  under  the  law  as  laid  down  in  the  D^yakrama  Sancnralia, 

LaKS  HUMAN  *'  ° 

et  o2.  Ch.  I.,  Sec.  III.,  pi.  3.  The  Hindd  writers  on  the  different  sides 
of  India  arrive  at  the  same  result,  but  in  a  different  manner. 
They  also  cited  Vyavahira  Maytikha,  Ch.  IV.,  Sec.  VIIL,  pi. 
16  and  19. 

Even  though  the  property  be  held  to  be  stridhanf  the 
plaintiff  cannot  succeed  if  the  evidence,  as  we  contend, 
shows  that  Yesub&i  was  married  according  to  the  Brdhma, 
and  not  the  A^sura  form  of  marriage.  The  latter  is  one  of 
the  unapproved  forms :  Manu,  Gh.  III.^  SI.  20,  25,  31;  51, 
and  54 ;  and  if  there  is  a  doubt  the  court  mil  presume  in 
favour  of  the  more  legitimate  form  of  marriage.  They  also 
contended  that  the  lower  court  was  in  error  in  holding 
upon  the  evidence  that  the  assignments  had  not  been 
executed  by  Yesubdi. 

Mayhew  (with  him  Marriott),  for  the  respondents,  contend- 
ed that  Yesub&i^s  property  was  her  stridhan,  as  it  had  come  to 
her  from  her  father^s  family.  He  cited  Strange  H.  L.,  pp. 
30,  31,  129  (ed.  1864) ;  Maydkha,  Ch.  IV.,  Sec.  X.,  pi.  3; 
Mitdkshari,  Ch.  II.,  Sec.  XI.,  pi.  2,  3,  4,  8,  9,  10,  and  11 ; 
West  and  Biihler,  Introduction  to  Digest,  pp.  64, 65 ;  Devhu- 
varhii^s  Case  {m),B,iidBha8lcarTrimbakA'chdryav.  Mahadev 
R^mji  (n).  All  the  authorities  cited  on  the  other  side  show 
that  this  property  was  Yesubdi's,  and  goes  to  her  heirs. 
The  question  is  who  are  hor  heirs,  she  having  been  married 
according  to  the  A'sura  form.  The  Judge  below  reUed  upon 
Vyav.M.,  Ch.  IV.,  Sec.  X.,  pi.  28,  and  Mit.,Ch.  11.,  Sec.  XI., 
pi.  10  and  11,  as  showing  that  the  husband's  heirs  should  in 
such  a  case  only  be  considered  when  the  property  has  come 
through  the  husband.  When  the  contrary  is  the  case,  the 
parents  come  before  the  husband,  and'the  husband  and  his 
-  brothers  come  in  only  when  the  parents'  line  is  exhausted. 
We  contend  that  the  mother's  Une  must  be  exhausted 
before  the  father's  line  comes  in :  Mit^.,  Ch.  II.,  Sec.  XI.. 

(m)     I  Bom.  H.  C.  Rep.  130.        (»)    6  Ibid.,  0.  C.  J.  1. 
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pi.  8, 10,  and  11.     [Westropp,  C.  J.,  referred  to  Mitdk.,  _i?7l__ 

A^IJIA'B.ANf  A  If 

Ch.II.^  Sec.  lY.^  note  5.]    The  Maydkha  indicates  Lakshmi        gt  ai 
(the  matenial  uncle's  wife  of  Yesubdi)  as  the  proper  heir  of  ^     human 
lier  gtridhan  :  Ch.  IV.,  Sec.  X.,  pi.  29,  30.  He  also  referred        et  a?, 
to  Diyakrama  Sangraha,   Ch.   II.,   Sec.   VI.,   pi.   9;   the 
DiyabMga,  Ch.   IV.,  Sec.  III.,  pi.  6 ;   Vindyak  Anandrau 
Y,  Lahhmibdi  (o),  and   Strangers  Manual  of  Hindd   Law, 
p.  75  ;  West  and  Buhler's  Digest,  Part  II.,  p.  95. 

Starling  replied. 

Cur,  adv.  vulL 

West,  J. : — The  original  plaintiff  in  this  case,  Yesu,  widow 
ofMakund,  sought  to  recover  possession  of  two  houses  at 
Colaba.    The  defendant,  Vijidrangam,  set  up  a  conveyance 
to  him  by  the  defendant,  Ddmodhar,  who  in  his  turn  relied 
upon  an  assignment  to  him  alleged  to  have  been  made  by 
Yesu  of  her  whole  interest  in  the  property.     Yesu  having 
died,  an  application  was  made  for  the  substitution,  as  plain- 
tiffs, of  one  Lakshuman,  alleged  to  have  been  adopted  by 
tier  maternal  grandmother,  S&vitrib&i,  and  of  Lakshuman's 
^e,  Lakshmi.     This    application    was    admitted,  subject 
to  sach  objections  as   might  be  taken  at  the  trial.     The 
question  of  the  representative  capacity  of  the  substituted 
plaintiflfs,  or  of  either  of  them,  thus  became  the  first  issue 
for  decision  in    disposing  of  the  case.     Subsidiary  to  this 
vrero  the  issues  of  whether   Lakshuman  had  been  legally 
adopted  by  S^vitribdi,  and  of  whether  Yesubai,  the  original 
plaintiff,  had  been  married  to  Mukund  by  the  Brahma  form 
of  marriage,  or,  if  not,  by  what  other  form,  that  might  affect 
the  devolution  of  her  estate  upon  her  death.     The  learned 
Judge,  Mr.  Justice  Bayley,  who  tried  the  case,  found  that 
the  adoption  was  proved  in  fact  and  was  valid  in  law ;  that 
the  marriago  of  Yesubai  to  Mukund  had  been  celebrated 
according  to  the  A^sura,  not  according  to  the  Brahma  rite ; 
and  that  in  these  circumstances  the  plaintiffs  were  her  legal 
representatives  for  the  purposes  of  the  suit.    Then  finding 
that  the  alleged  assignment  by  Yesu  to  Ddmodhar  was  not 

(o)     I  Bom.  H.  C.  R«p.  118. 
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^^^-       proved,  he  awarded  possession  of  the  property  to  the  plain- 

^  ai.       tiffo^  subject  only  to  a  lien  in  Damodhar's  favour  for  sums 

Lakshuman  P^P^^^y  expended  by  him,  and  directed  that  D4modhar*s 

et  al.       conveyance  to  Yiji&rangam   should  be  delivered  up  to  be 

cancelled.     An  account  of  mesne   profits  was  ordered  as 

against  each  of  the  two  defendants. 

Against  this  decree  the  defendants  now  appeal,  on  the 
grounds  substantially  (1)  that  the  assignment  by  Yesab&i  is 
proved  by  the  evidence  to  be  a  genuine  document ;  (2)  that  as 
such  it  is  valid  and  binding ;  (3)  that  the  evidence  proves  a 
marriage  between  Mukund  and  Yesub&i  accordin g  to  the  Brih- 
ma  form  of  marriage,  not  according  to  the  A'sura  form;  and  (4) 
that  the  plaintiffs,  Lakshuman  and  Lakshmi,  are  not  the  legal 
representatives  of  the  deceased  Tesubfii.   This  is  not  the  order 
in  which  the  objections  to  the  decree  are  presented  in  the 
appdal,  but  it  will  be  the  most  convenient  one  for  the  disposal 
of  the  several  questions  that  arise  in  the  cause.     And  first 
we  must  state  our  entire  concurrence  in  the  view  taken  by 
the  learned  Judge  of  the  alleged  assignment  by  Yesub&i  to 
Damodharand  Thamdb^i,  dated  the  21st  of  September  18G0. 
The  account  givenbyDdmodharhimself  of  the  circumstances 
under  which  he   obtained  this  assignment,  its  relation  in 
point  of  date  to  the  documents  of  the  25th  of  September 
and  the  5th  of  October  following,  the  discrepancies  in  the 
statements  of  the  witnesses  called  to  sustain  it,  and  the  ad- 
mittedly  tainted  character  of  the  chief  of  these  witnesses, 
Vinayak  Sakhdr^m  Dabir,  the  writer  of  the  document,  satisfy 
us  that  the   balance  of  probability  is   greatly  against  its 
genuineness.     The  document  of  the  5th  of  October  1860  is 
of  the  same  character.     The  learned  Judge  has  pronounced 
it  null  and  void  as  against  Yesub&i,  without  distinctly  stating 
whether  on  a  ground  of  fact  or  of  law ;  but  the  appeal  as- 
sumes that  the  finding  was  that  the  document  had  not  been 
executed  by  Yesubai,  and  we  think  that  the  proof  of  it  fails. 
Its  writer  was  the  sameVindyak  Sakhirdm  Dabir  who  wrote 
the  pretended  assignment  of  the  21st  of  September.     Ho 
admits  that  "  M&dhavrav  Vindyak,  attesting  witness  of  the 
document,  is  in  jail  under  sentence  to  seven  years  (impri- 


V. 

Lakshuman 
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sonment)  for  dacoity/*     These  facts  are  not  calculated  to       ^^71. 
strengthen  the  credit  of  a  document  subject  on  other  grounds        ^j  ^^  ' 
to  grave  suspicion.     The  principal  documents  relied  on  for 
the  defence  being  thus  unproved,  the  question  of  their  validity       et  ai 
requires  no  discussion. 

On  the  third  point  also  we  agree  with  the  learned  Judge. 
The  witness  Dhondu  Sadu  Pilankar,  who  is,  like  Yesu  and 
her  hnsband,  Mukund,  a  Bhand^ri,  and  is  a  mukadam  of  the 
caste,  says  :  ^'  The  Bhanddris  use  the  A'sura  form  of  mar- 
riage \  1  never  heard  of  any  Bhandfiri  being  married  accord- 
ing to  the  Brdhma  form ;"  and  he  adds :   ''  We  receive  dez 
(i  e.j  money  for  the  bride),  and  that  form  is  called  the  A'sura 
form.^'    Krishna  Ndrdya^  deposes  that  amongst  the  mem- 
bers of  the  casto  this  dez  "  is  always  paid.*'     He  himself 
paid  Rs.  100  for  a  wife  for  his   son.     Similar  testimony  is 
j^iven  by  Yeshvadd,  the  mother  of  the  plaintiff  Lakshuman. 
Sho  may  bo  regarded  as  an  interested  witness  ;  and  Krishna 
Narfyan,  to  some  extent,  perhaps,  as  prejudiced  in  favour  of 
the  plaintiffs,   whose  cause  he   is  maintaining ;  but  Bhau 
Govind  deposes  to  the  same   effect.     He  asserts  both  the 
general  practice,  and  a  compliance  with  it   in  the  case  of 
Yesu's  marriage  to  Mukund,  at  which  he  was  present,  and  at 
which  Rs-  75  were  paid  to  Yesii's  nearest  male  relative  by 
ilukund's  father.     So  too  Ndriyan  Bhduji  Naik,  a  witness 
called  for  the  defendant,  admits  both  that  money  may  have 
been  paid  as  "  dez  *'  on  the  occasion  of  his  own  second  mar- 
riage, and  that  ho  was  present  when  the  caste  agreed  that 
Rs.  60  should  be  the  sum  to  be  paid  as  "  dez ''  by  the  poorer 
members  in    future.     Bdbd  Abb&,  another  witness  on   the 
same  side,  says  that  "  dez  "  is  usually  paid  if  the  father  of 
the  bride  be  poor,  and  that  he  himself  paid,  as  "dez ''  for  his 
brother's  bride,  a  sum  of  Rs.  50.     On  the  other  hand,  the 
defendant,  Ddmodhar,  who  is  Mukund's  father,  says  that  he 
paid  nothing  by  way  of  "  dez  '*  for  Yesu  on  her  marriage  to 
his  son.    He  is  supported  by  the  witness  N&rfiyan  B&puji, 
who  was  present  and  saw  no  money  paid.    He  adds  that  the 
giving  of  "  dez  "  is  not  a  custom  of  the  caste.     Yet  he  ad- 
mits that  amongst  the  poorer  members  of  the  caste  "  dez*' 
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^^^-       is  given,  and  his   testimony  to   the  alleged  assignment  of 
et  ai        the  21st  of  September  1860   is  calculated  to  raise  a  sas- 
Laks HUMAN  P^^^^^    ^    *o   ^^®    sincerity    of   his   statements.    Keshav 
et  ai,       Vdsudev^  another  Bhand&ri^  denies  the   existence  of  the 
custom ;  and  Saddshiv  Purshotam  Joshi^  the  family  priest  of 
the  defendant  Ddmodhar^  deposes  that  he  actually  officiated 
as  priest  at  the  marriage  of  Mukund  and  Yesa^  which^  be 
declares^  was  celebrated  according  to  the  Brdhma  form.    But 
as  to  this  last  point  he  admits  that  he  does  not  know  the 
difference  between  the  Brahma  and  the  A'sura  forms  of  mar- 
riage. 

jL^qK  />9         Manu{Ch.IIL,Sec.20e<  «eg.),afterenumeratingtheeight 

t  recognised  forms  of  marriage,  says  ( 24) :  "  Some  consider  the 

four  first  only  as  approved  in  the  case  of  a  priest  (Brahman) ; 
one,  that  of  R&kshashas,  as  peculiar  to  a  soldier ;  and  that  of 
A'suras  to  a  mercantile  and  a  servile  man  (S'udrd).'^ 

In  the  next  paragraph  he  pronounces  a  moral  condemna- 
tion on  the  A'sura  form ;  yet  in  para.  31  he  recognises  it  as 
prevailing  in  practice,  and  describes  it  thus  (para.  31): — 
''  When  the  bridegroom,  having  given  as  much  wealth  as  he 
can  afford  to  the  father  and  paternal  kinsmen  and  to  the 
damsel  herself,  takes  her  voluntarily  as  his  bride,  that  mar- 
riage is  named  A^sura ;''  while  '^  The  gifb  of  a  daughter  clothed 
only  with  a  single  robe  to  a  man  learned  in  the  Veda,  whom 
her  father  voluntarily  invites  and  respectfully  receives,  is  the 
nuptial  rite  called  Brdhma''  (para.  27). 

Yijnavalkya  (Bk.  I.,  SI.  58-61)  quoted  at  Colebi-ooke's 
Digest,  Bk.  V.,  Text  499,  draws  a  similar  distinction :  ^' An 
A'sura  marriage  is  contracted  by  receiving  property  from  the 
bridegroom,''  and  is  permitted  (or  peculiar)  to  mercantile 
'  and  servile  men  (Yaisyas  and  S'ddrds).  So  also  A'pastamba, 
Pr.  n.,  Pat.  5,  Kan.  12. 

The  different  forms  of  marriage  recognised  by  the  Hindu 
law  are  probably  to  be  traced  historically  to  the  customs  of 
different  tribes  which  aflerwards  coalesced  to  form  a  single 
community.  The  very  name  of  the  A'sura  form  indicates  it 
as  one  derived  from  the  aboriginal  inhabitants  of  this  country^ 


^ 
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er  those  occupying  it  before  the  Aryan  invasion.     This  would 1871. 


of  itself  cause  the  ceremony  to  bo  looked  on  with  a  degree  of        ^t  ai 
loathing  by  sages  of  the  strict  Brahmanical  school,  however   l.ks^[,m^j, 
circumstances  might  compel  them  to   tolerate  it  for  those        «^  «^^« 
amongst  whom  it  was  an  established  custom.     Manu  (III., 
ol)  denounces  any  father  who  knows  the  law  and  who  re- 
ceives a  gratuity,  however  small,  for  giving  his  daughter  in 
marriage ;  but   the  custom   seems  never   to  have  died  out 
amongst  the  lower  castes,  if  indeed  it  has  not,  to  some  extent, 
obtained  among  the  Brahmans  also.     Steele,  in  his  Summary 
(p.  159),  says :  *'  The  lower  castes,  often  receive  money,  on 
the  marriago  of  their  females,  called  Hoonda,  which  is  the    ' 
characteristic  of  the  fifth  (Usoor)  variety,  and  it  is  suspected 
that  Brahmuns  occasionally,  in  the  present  avaricious  genera-  . 
tion,  incur  sin  on  this  account."    The  word  "  sale"  as  applied 
to  the  giving  of  a  girl  in  marriage,  which  occurss  in  some 
Smritis,  may  be  held  indeed  to  point  to  an  ancient  cnstom  of 
this  kind,  prevailing  even  amongst  the  twice-born ;  though 
A  pastamba  (Dharmasutra,  Pr.  II.,  Pat.  VI.,  K.  13,  Par.  12) 
carefully  explains  this  away,  and  prescribes  the  return  of  the 
presents,  which,  according  to  the  Veda,  the  bridegroom  must 
make  to  the  bride's   father  in  order  to  fulfil  the  law*     The 
custom  of  a  form  of  sale  having  been  thus  extensively  diffused, 
having  been   preserved  amongst  the  lower  castes  generally 
(l()^vn  to  onr  own  day,  and  suiting  the  general  circumstances 
^f  a  class  of  people  ranking,  like  the  Bhanddris,  very  low,  as 
a  class,  in  the  scale  of  wealth  and  refinement,  it  is  very 
probable  that  it  should  still  subsist  amongst  them.     And,  if 
the  custom  of  the  caste  generally,  it  is  not  likely  that  such 
a  custom,  so  essential  to  a  form  of  marriage  with  which  the 
caste  are  familiar,  should  be  set  aside  in  particular  cases, 
tnerely  because  of  the  more  or  less  comfortable  circumstances 
of  the  parents  of  the  bride,  a  point  which  itself  is  in  this  case 
involved  in  some   doubt.    Practices  the  offspring  of  caste 
tradition  commonly  prevail  over  the  tastes  of  individuals. 

Of  the  several  Shastris  called  by  the  plaintifis  and  the 
'i(  fondants  in  this  case,  all  agree  that  the  giving  and  recciv- 
in'«^  of  money  for  the  bride  is  the  distinctive  mark  of  the 
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__J:®Zli_  A'sura  form  of  marriage.     Vishnu  Parashr&m^  called  for 
at  (U.        defendants^  says^  however^  that  the  Brdhma  and  the  A'sara 

Lakbhu^an  ^^^°^«  "^  ^®*  indiscriminately   by  aU  castes.     Mahadev 
et  ai.        Baldly  on  the  same  side,  says  the  Br&hma  form  is  the  most 
common  amongst  all  Hind6s.    Both  admit  that  caste  custom 
prevails  over  the  rales  of  the   Sh^stras.     Appa  Niriyan, 
called  for  the  plaintiffs,  says,  on  the  contrary,  that  the  Brdli- 
ma  form  of  marriage  is  now  confined  to  Brahmans  ;  that  the 
Bhanddris,  being  S'udras,  *'  their  form  of  marriage  oagtt  to 
be  the  A'sura  form,*'  and  that ''  it  would  not  bo  correct, 
according  to  religion,  for  a  Brahman  priest  to  marry  Bhan- 
ddris  according  to  the  Brahma  form.'^     In  such  a  conflict  of 
testimony,  we  are  driven  to  rely  in  a  great  measure  on  the 
antecedent  probabilities  of  the  case.     The  Brdhma  form— a 
gift  of  a  daughtei^  to  a  man   learned   in   the  Vedas— was 
obviously  not  intended  or  viewed  by  Manu  as  appropriate  to 
any  class  of  S'ddrds.     The  text  of  A'pastamba  also  (Pr.  11., 
Pat.  5,  Kand  12,  Par.  17)  points  clearly  the  same  way.    The 
learned  Judge  has  implicitly  found  as  a  feict  that  in  this 
instance  money  was   paid  for  the  bride  by  the  husband^s 
father.     That  finding  is  supported  by  a  priori  probability, 
as  well  as  by  a  great  preponderance  of  testimony,  and  the 
payment  of  money,  as  is  said  by  all  the  Shdstris,  is  sufficient 
to  mark  the  marriage  as  one  in  the  A^sura  form. 

The  question  then  next  arises  of  whether,  under  the  cir- 
cumstances of  Yesu  having  been  married  toMukund  according 
to  the  A'sura  ceremony,  the  plaintiffs  are  her  legal  represen- 
tatives for  the  purposes  of  the  present  suit*  Their  claim  to 
this  position  depends  in  the  first  place  on  the  fact  and  the 
validity  of  the  adoption  of  Lakshuman  by  S^vitrib^.  As  to 
the  fact  of  a  ceremony  intended  to  be  one  of  adoption  havin? 
been  gone  through,  there  seems  to  be 'no  room  for  reasonable 
doubt.  The  evidence  of  Yeshvaddbdi,  Lakshuman's  mother, 
proves  that  she,  in  accordance  with  her  deceased  husband's 
promise,  gave  the  boy  to  Sivitri  by  a  written  document. 
The  gift  and  acceptance  in  such  a  case  must,  as  Sir  T.  Strange 
(I.,  95)  has  observed,  be  manifested  by  some  overt  act;  and 
here  Yeshvad&b&i  did  not  in  person  hand  over  her  son  to 
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Savifcri.    But  she  commissioned  her  uncle  to  do  this,  being       J^71. 

afc  the  time  too  unwell  to  attend  the  ceremony  herself.     The        ^^*„\  ^* 
Hindd  law  recojraises  the   vicarious  performance   of  most  ^      *'• 
legal  acts;  the  object  of  the  corporeal  giving  and  receiving        «f  aU 
in  adoption  is  obviously  to  secure  due  publicity  (Colebr.  Dig., 
Bk.  v.,  T,  273,   Commentary),   and  Yeshvadd's    employ- 
ing her  uncle  to  perform  this  physical  act,  which  derived 
its  efficacy  from  her  own  volition  accompanying  it,  cannot, 
vre  think,  deprive  it  of  its  legal  effect.     We  hold,  therefore, 
with  the  learned  Judge,  that  the  adoption  is  proved  and 
effectuaK 

By  this  adoption  Lakshuma^  has  come  into  th^  position 
of  brother  to  the  (deceased)  mother  (Bh4girthi)  of  Yesubdi. 
BhSgirthi's  husband,  Bdpu,  was  the  adopted  son  of  Vithobd, 
the  original  owner  of  the  property  in  dispute,  through  whoso 
widow,  A'kub^i,  who  vainly  attempted  to  dispose  of  it  by 
will,  it  descended — the  intervening  heir,  Bapu,  and  his  wife, 
Bh^girthi,  being  dead — to  Yesubdi,  their  only  child.  Vitho- 
hi  left  a  daughter,  Tham&bdi,  the  vrife  of  the  defendant 
Damodhar,  Their  son  Mukund,  Yesubdi's  husband,  was 
dead  before  the  descent  to  her  of  the  property.  The  question 
then  is,  who  (she  having  been  married  by  the  A'sura  form 
^nd  having  died  childless)  represents  her  in  estate  ? 

The  principal  authorities  on  the  Hindu  law  of  this  Presi- 
dency are  the  Mit&kshara  and  the  Vyavah&ra  Mayukha. 
Each  of  these  declares  (Mitdk.,  Ch.  II.,  Sec.  XI.,  pi.  11 ;  Ma- 
yukha, Ch.  IV.,  Sec.  X.,  pi.  28)  that  on  the  death,  childless, 
of  a  woman  married  by  the  A'sura  ceremony,  the  strkihan 
o^nied  by  her  descends  to  her  mother,  her  father,  and 
their  kindred.  Etymologically  the  word  siridhan — that  is, 
woman's  property — would  include  property  of  every  kind 
po>sessed  by  a  woman.  Its  second  intention  or  precise 
^•I'Miprehension  in  the  Hindd  law  has  been  a  subject  of 
*"ntention  for  centuries,  and  has  been  determined  in  the 
fnust  various  ways  by  the  commentators  and  the  courts. 
f  n  the  dim  twilight  of  the  early  Vedic  period,  it  is  possible 
to  discern  some  indications  of  a  theory  of  perfect  equality 
<^mce  subsisting  between  the  parties  to  a  marriage.  These 
VIII. — 31  o  c 
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^^^'        indications  are  not  by  any  means  nniform ;  but  tbe  prevailing 

et  ai.       notion  appears  to  have  been  that  of  a  free  choice  of  her  has- 

LAjLBHuirA3f  ^^^^  ^y  *'^®  damsel,  who  was  even  dowered  by  her  father.  The 

^  ol'       married  conple  were  enjoined  to  pass  their  lives  in  nnion  and 

content.     Yet  by  the  time  of  the  actual  composition  of  the 

Vedas  a  text  could  be  introduced,  which,  according  to  the 

interpretation  of  Baudhayana  (Pr.  11.,  Karida  II.,  27)  and 

A'pastamba  (Aph.,  Pr.  11,  Pat.  6.,  K.  14,)  declared  that 

"  women   are  not  entitled  to  use  the  sacred  texts  or  to  in- 

/herit.''     Thus  the  traces  of  generous  respect  were   partly 
jyflost  in  the  overgrowth  of  another  stage  in  the  national 
/      '      jexistence;  and  by  the  time  when  the  Code  of  Manu  was 
/drawn  up,  the  sex  had  fallen  to  a  distinctly  lower  position. 
I A  woman  is  never  to  seek  independence;  no  religions  rite  is 
tallowed  to  her  apart  from  her  husband ;  she  must  revere  him 
jas  a  god  (Manu  V.,  148,  154,  155).     To  the  same  set  of 
doctrines  must  be  assigned  such  texts  as  Manu  IX.,  185, 
187,  which,  taken  without  the  gloss  of  EuUaka  Bhat,  exclade 
•  wives  and  daughters  from  the  line  of  inheritance.  Sloka  212 
,in  the  same  chapter  points  the  same  way ;  but  S%ka  217,  even 
if  taken  in  its  original  form,  is  at  least  inconsistent  with  an 
entire  incapacity  for  property ;  and  the  controverted  passage 
Quoted  both  by  Jimutdv&hana  (Diyabhdga  Ch.  XI.,  Sec.  I., 
pL  7),  and  by  Vijndnes'vara  (Mit&k.,  Ch.  11.,  Sec.  I.,  pi.  6), 
in  establishing  their  several  theories,  says  that  ''a  chaste  widow 
shall  obtain  her  husband's  entire  share''  or  ''  entire  estate." 
Women  may  also  tend  the  sacred  fire  (Manu  II.,  67),  and 
take  part  in  the  rites  prescribed  to  the  husband  by  the  Yeda 
(Manu  IX.,  96).     A'pastamba*  lays  down  the  rites   proper 
to  d^grihcLsta  or  householder  as  to  be  celebrated  by  him  and 
his  wife '  conjointly :  her  importance  in  this  respect  is  re- 
cognised in  several  passages  of  the  Aphorisms.    The   close 
connection  between  the  right  to  perform  sacred  ceremonies 
and  the  capacity  for  property  is  familiar  to  every  student  of 
the   Hindii  law.     Brhaspati  recognises   it   in  the  passage 
(Colebrooke's  Digest,  Bk.  V.,  T.  399)  in  which  he  declares 

*  Aphorisms,  Pr.  II.,  Pat.  I.,  Kan.  I.,  page  1 15,  of  the  forthcominf: 
edition  by  my  learned  friend  Dr.  Buhler,  to  lAiich  sereml  other  references 
are  made. 
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that  the  wife  is  half  the  body  of  her  husband^  and  in  that  1871. 

right  takes  his  property  during  her  widowhood  in  preference  ^^  az.  ^^^^ 
to  any  other  claimant. 


V. 

Lakshuman 
et  al. 


It  is  thus  possible  to  trace  thronghoat  the  principal  sources 

of  the  Hindd  law  two  entirely  different,  if  not  inconsistent, 

lines  of  thought  on  the  subject  of  the  position  and  legal 

capacities  of  women.    In  the  more  modern  developments  of 

that  law,  these  opposite  views  have  giten  rise  to  directly 

contrary  theories  on  the  subject  of  woman's  property.     The 

widow's  right  to  take  her  husband's   estate  or  his   share 

having  been   established,  the  questions  became,  under  what 

circumstances  did  this  occur  ?  and  what  was  the  naturo  of 

her  rights?     The  text  of  Manu  (IX.,  194)  which  defines  or 

enumerates  the  sixfold  property  of  a  woman  is  immediately 

followed  by  one  (195)  which  apparently  recognises  two  kinds 

of  such  property  not  included  in  the  preceding  enumeration. 

The  lawyers  of  the  Bengal  school,  though  not  without  a  great 

many  variances  of  opinion,  have  resolved  that  the  enumeration 

of  the  six  kinds  is  intended  by  Manu  to  be  exhaustive.     This 

maj  be  seen  in  Jaganndtha's  Comments  on  Text  402  and  on 

Text  465  of  Bk.  V.  of  Colebrooke's  Digest,  while  his  remarks 

under  Text   477  show  the  difficulties  which  this  restrictive 

interpretation   involves.    Thus  the    doctrine  of  a  general 

incapacity,  qualified  by  a  special  capacity  for  property  of 

particular  kinds,  and  generally  of  no  great  value,  forms  the 

groundwork   of  the  whole   of  the  Bengal  law  of  woman's 

property.     It  is  necessary  on  this  theory  to  exclude  property 

acquired  by  inheritance  from  the  class  of  stndhan,  though 

women  are  allowed  to  enjoy  such  property  for  their  lives. 

The  recognised  atridhan  is,  by  the  Bengal  lawyers,  divided 

into  Yautaka'and  Ayautaka  (D&yabhdga,  Ch.  IV.,  Sec.  II., 

pi.  14),  and  different  rules  of  descent  are  prescribed  for  each, 

which,  with  the  distinction  of  the  two  kinds,  give  occasion  to  a 

long  and  intricate  disquisition  by  Jagann  &tha  in  Ch.  IX*  of  Bk. 

V.  of  Ck)lebTOoke's  Digest.    As  to  the  descent  of  each  kind  the 

schools  of  Ben&res,  of  Bengal,  and  of  the  South  differ.     The 

Mitdkahari,  which  is  the  chief  authority  in  this  Presidency, 

deals  with  the  whole  subject  in  a  quite  different  and  much 
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]3TL simpler  manner.     Relying  on  Tijnavdlkya  (II.,  143)  and 


et  ai       Gautama  ( Adhy^ya  28,  SI.  18, 21 ),  its  author  defines  sfriikmj 
La    ^'     N  according  to  its  etymological  import,  as  including  every  kind 

et  €U.       of  property  owned  by  a  woman  and  obtained  by  any  of  the 
recognised  modes  of  acquisition.     Amongst  these  inherit- 
ance is  one ;  and  thus,  according  to  the  Mitakshari  doctrine, 
the  property  in  this  case  must  rank  as  stndhan.    Yijndnes'- 
vara   contends  strongly   against  the  limitation   o{  stridhan 
to  the  six  kinds  specified  in  the  text  of  Manu,  and  in  this  he  is 
supported  by  the  Viramitrodaya,  by  the  Vivida  Chintimani, 
which  says  (Translation,  p.  256  )  :  '^  Six  kinds  of  property 
means  that  there   cannot  be  a  less  number/'  implying  that 
there  may  be  a  greater^  and  by  the  Smriti  Chandriki,  Ch. 
IX.,  Sec.  I.,  pi.  3,  which  says  :    ''  It  is  not  to  be  taken  as 
a  restriction  of  a   greater  number,  but  as  a  denial  of  a  less/' 
The  Vyavahdra  Maydkha  (Ch.  IV.,  Se«.  X.,  2)  also  denies 
the   restriction.     Thus  there  is  a  great  mass  of  authority,  in 
all  the  schools  except  that  of  Bengal,  supporting  VijS^nes'- 
vara  to  this  extent  at  least,  that  stridhan  includes  other  pro- 
perty besides  the  six  kinds  specified  by  Manu,  while  Nil- 
kantha,  the  author  of  the  Maydkha,  the  next  weightiest  au- 
thority in  this  Presidency,  fully  accepts  the  doctrine  that  pro- 
perty inherited  by  a  woman  is  stridhan  (Vyavahira  Mayukha 
toe.  cit.),  though  he  prescribes  a  mode  of  devolution  for  it 
diJBTerent  from  that  laid  down  in  the  Mitikshari.    Inherited 
property,  Nilkantha  says,  though  it  is  stridhan,  not  being 
one  of  those  kinds  of  stridhan  for  which  express  texts  pre- 
scribe exceptional  modes  of  descent,  goes,  on  the  woman's 
death,  to  her  sons   and  the  rest,  as  if  she  were  a  male^ 
and   this  too  notwithstanding    her  having  left   daughters 
( Vyav.  May.,  Ch.  IV.,  Sec.  X.,  pi.  26).  The  passage  which  sets 
forth  this  doctrine  being  somewhat  obscure  in  Mr.  Borradaile^s 
translation,  it  may  be  as  well  to  say  thai  its  true  purport  is 
this :  "  It  is  clear  that  although  there  be  daughters,  the  sons 
or  other  heirs  still  succeed  to  the  mother's  estate,  so  far  as 
it  is  distinct  from   the  part  already  described  (as  subject 
to  peculiar  devolution  under  texts  applicable  to  particular 
species  of  stridhan)/^    According  to  this  law  of  stridhan, 
the  property  inherited  by  Yesu  would,  in  the  absenoa  of 
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Jescendants,  go  to  her  parents,  just  as  if  she  had  been  their       I87i. 
only  son,  and,  failing  them,  to  the  paternal  grandmother  and  ^"'^i^'al!''^*' 
the  sapindas  of  the  father,  the  gotrajas  taking  precedence  -      ^- 
of  the  hhmnagotras.    Nilkantha's  view  of  what  constitutes  a       et  al, 
goiraja  sapindd  is  shown  by  the  Vyavahdra  May  iikha,  Ch.  IV., 
Sec,  VIIL,  19.    He  regards  this  relationship  as  constituted /./f^/^,.-»^ .  / 
by  birth  in  the  family,  and  for  this  reason  assigns  to  a  man's  / 

sister  the  first  place    amongst    his  sapindds.    Tham&b^i, 
therefore,  the  adoptive  sister  of  Yesu's  father,  Bdpu,  ranks, 
according  to  this  authority,  amongst  the  gotrajas,  as  having 
been  bom  in  the  family  of  Yesubai.    So  long  as  she  exists, 
the  inheritance  of  relatives  to  Yesu  through  her  mother, 
Bhiigirthi,  and  her  maternal  grandfather,  is  barred.    Lak- 
fihaman  ranks  as  Yesub&i's  maternal  uncle.    His  rank  even 
as  one  of  the  bandhtis  might,  according  to  some  decisions, 
be  controverted,  but  does  not  admit  of  serious  dispute  when 
the  enumeration  given  in  the  Mitdkshar^  and  the  Mayukha 
is  read  by  the  light  of  the  Vlramitrodaya.    "  In  the  passage 
of  Yogis'vara  (Y&jnavflkya)  also  the  word  '  bandhu'  indicates 
the  maternal  uncle.    Otherwise,  if  the  maternal  uncles  were 
not  included^  there  would  be  a  great  impropriety,  their  sons 
being  entitled  to  inherit,  while  they  themselves,  who  are  more 
nearly  related,  wonld  not  be  entitled"  ( Vlram.,  f.  209,  p.  2, 1. 
C).    The  same  view  of  the  capacity  of  such  relatives  as  ma- 
ternal uncles  is  taken  by  the  Smriti  Chandrik^,  though  that 
work  propounds  a  different  doctrine  as  to  their  place  in  the 
Kne  of  succession  (Smr.  Chan.  C.  XI.,  Sec.  5,  pi.  14, 15).    It 
mast  be  admitted,  then,  that  the  maternal  imcle  is  not  ex- 
cluded from  the  line  of  heirs ;  but  he  comes  in  afler  the 
f^apinda$,  ex  parte  patemd,  amongst    whom,  as   we    have 
seen  in  this  case,  Tham&bii  is  included. 

The  law  of  devolution  provided  by  the  Mit&kshar£  is 
different  from  that  laid  down  in  the  Mayukha.  Having 
swept  away  the  subtilties  of  the  Bengal  school  as  to  the 
comprehension  of  the  term  "  stridhan"  VijndnesVara  lays 
down  the  simple  rule  of  succession  in  the  case  of  a  childless 
woman,  that  if  she  was  married  according  to  one  of  the 
approved  rites,  the  property  descends  to  her  husband  and 


/  -' 
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1871.        his  sapindas;  if  according  to  a  disapproved  rite,  as  the  A'sura, 
^'^*eUd^^^  to  her  parents  and  their  next  of  kin   (Mitdk.,  Ch.  IL,  Sec. 
^'  XI.,  pi.  11).    No  express  provision  is  made  for  the  snccession 

ei  al        of  the  mother's  blood  relations;  and  though  this  silence  does 
not  altogether  exclude  them  firom  the  line  of  inheritance, 
yet,   according  to  the  ordinary  principle  of  interpretation 
applicable  to  the  Hindd  law  referred   to  at  Vyav.  May., 
Ch.   IV.,   Sec.   Vin.,  18,  it  postpones   them  to  the  heirs 
expressly  mentioned.     The  doctrine  is  not  peculiar  to  any 
one  school.    It  is  recognised,  for  instance,  by  the  Smriti 
Chandrikd.     ( See  Ch.  XI.,  pi.  10  et  seq. )    The  "  next  of  kin*' 
mentioned  at  the  end  of  the  passage  to  which  we  have 
just  referred  in  the  Mit&kshara  means  primarily  the  fathered 
next  of  kin.     According  to  Yijn&nes Varans  theory,  a  woman, 
being  by  her  marriage  born  again  in  her  husband's  family, 
becomes  a  sapinda  of  all  her  husband^s  Bapiiidis,  and  loses 
her  intimate  connexion  with  her  father's  family  until  the  ex- 
tinction of  that  of  her  husband.     ^'  Sapindd  relationship,"  he 
says  (A'ch&ra  K&nda,  f.  6,  p.  1, 1. 15  et  seq.)^  '^ arises  between 
two  people  through  their  being  connected  by  particles  of  one 
body.    *    *    *    The  wife  and  the  husband  (are    sapindi 
relations),  because  they  together  beget  one  body  (the  son). 
In  like  manner,  brothers'  wives  also  (are  sapinda   relations 
to  each  other),  because  they  (severally)  produce  a  body  (by 
union)  with  those  who  have  sprung  from  one  body,"  Ac,  &c. 
It  is  clear,  therefore,  that  he  regards  the  wife  of  a  descendant 
as  holding  sapinda  relationship  like  her  husband  to  another 
descendant  as  far  as  six  degrees  from  a  common  ancestor. 
( Ibid.,  f.  7,  p.  1, 1.  7).    The  Vframitrodaya  (f.  219,  p.  1, 1.  3) 
on  the  subject  of  inheritance  to  siridhan  in  ordinary  cases 
says :  "  On  failure  of  [the  husband],  the  succession  devolves 
on    the    husband's    nearest    sapindas,"    which  rule  would 
apply  even  if  Bh^girthi,  having  survived  to  inherit  from  her 
daughter  Yesub&i,  had  died  in  possession  of  the  estate.    The 
Dharmasindhu  III.,  Uttardrdha,  f.  6,  p.  I,  1.  10,  prescribes 
that  a  woman's  funeral  rites  are  to  be  performed  by  the 
husband's  brother  and  nephew,  if  they  exist,  in  preference 
to  her  own  &ther.     It  is  indeed  on  this  very  principle  that 
the  rule  of  ^myo^a,"  or  appointment  to  raise  up  seed,  was 
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rested  by  the  earliest  sages,  and  though  A'pastamba  (Pr.        1^71. 


II.,  Pat.  X.,K.  XXVII.,  2  et  aeq,)  repudiates  the  rule  itself,  ^"'t*ar^" 
he  implicitly  recognises  the  principle  from  which  it  was,  as  ^'  ^ 

lie  thinks,  improperly  deduced.     So  also  Manu,  Ch.  IX.,  SI.        et  aL 

07-68. 

When,  therefore,  we  say  that  the  next  of  kin,  i.e.,  the 
mpindas  of  Bhdgirthi  and  her  husband,  Bdpu,  are  Yesubdi's 
heirs,  that  means  in  the  first  instance  Bdpu^s  blood  relations, 
not  Bhagirthi's.  That  such  a  line  of  succession  is  con- 
formable to  the  general  rule  of  the  Hindd  law  is  evident,  if 
indeed  further  demonstration  be  necessary,  from  what  is 
said  by  Bdlam  Bhatta  in  the  remark  under  Mit&kshard,  Gh. 
II.,  Sec.  IV.,  pi.  5,  that "  amongst  the  more  distant  kindred 
the  paternal  line  has  invariably  the  preference  before  the 
maternal."  Now  Tham&bdi  being  descended  from  a  common 
ancestor  (Vithobd)  with  Bdpu,  is,  according  to  Vijnanes'- 
vara's  doctrine>  a  sapinda,  though,  on  account  of  her  marriage, 
not  a  gotraja  sapinda  to  him.  As  such  she  must  inherit 
before  Bhdgirthibdi's  blood  relations,  who  only  come  in 
when  her  husband's  line  is  exhausted.  This  would  be  so 
even  if  the  property  had  been  that  of  Bhdgirthi  herself, 
and  the  rule  is  conclusive  against  the  plaintiff's  represent- 
ative character  in  this  suit  while  Thamdbdi  is  in  existence. 

This  examination  of  the  doctrine  of  the  Mitdkshard  on  the 
sabject  of  stridhan-^etskileiy  and  even  tedious,  as  it  has 
been — was  in  a  manner  forced  on  us  by  the  confusion  that 
has  prevailed  on  this  important  subject.  Even  the  professional 
exponents  of  the  Hindd  law,  the  Shdstris  of  the  courts,  have 
in  most  instances  obtained  but  a  glimpse  of  the  true  theory, 
and  have  then  immediately  lost  sight  of  it.'i'  •  The  investi- 
gation we  have  made  might  be  sufficient  for  the  disposal, 
on  the  text  itself,  of  ^he  case  now  before  U8«  But  for  the 
correct  appreciation  of  the  cases  that  have  been  cited  in 
argument,  it  will  be  necessary  to  pursue  this  investigation 
somewhat  further.  We  have  seen  that  VijiianesVara  in- 
cludes all  property  inherited  by  a  woman  in  her  stridhan. 
In  the  same  chapter  (Mitdk.,  Ch.  II.,  Sec.  I.,  pi.  39)  he  had 

""  See  the  Miwera  in  West  and  Buhler*s  Digeit,  L,  239-242. 
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1871.       previously  arrived,  through  an  elaborate  course  of  argument 

^^^'et*aL°^^  at  the  conclusion  that  a  widow  takes  the  whole  estate  of  her 

^'         deceased  husband  separated  in  interest  from  his  brethren. 

LAK8HUMAK  '^ 

et  ai.       This  doctrine,  therefore,  must  have  been  fully  present  to  nis 
mind  when  he  developed  his  theory  of  etridhan  in  Sec.  XI. 
He  makes  no  distinction  between  the  inheritance  of  a  woman 
from  her  husband  and  her  inheritance  from  any  other  per- 
son.    The  right  which  he  thus  confers  on  her  is  balanced  by 
a  corresponding  right  which  he  allows  to  the  husband  and 
his    eapindas.    That  inheritance  from  a    member   of  her 
own    family,    which   on  a    woman's  death  would,  accord- 
ing  to    the    Bengal   school,   revert  to  the  next  heirs  of 
him  from  whom  she  inherited  (Colebrooke's  Dig.,  Bk.  V., 
T.  399, 477),  and  which,  according  to  the  Yyavah^ra  Mayiikha^ 
would  go  to  her  heirs  as  though  she  had  been  a  male,  is 
assigned  by  Vijndnes'vara  (Mitj&k.,  Ch.  II.,  Sec.  XI.,  pi.  9i 
12,  25)  to   her  daughters,  her  sons,  and  after  them  to  her 
husband  and  his  sapin^aa.    The  two  rules  spring  from  the 
same  source — a  higher  conception  of  a  woman's  capacity  for 
property,  and  of  her  complete  identification  by  marriage  with 
her  husband's  family,  than  the  Bengal  lawyers  would  enter- 
tain I  while  the  limiting  of  the  widow's  rights  as  an  heir  to 
the  case  of  her  husband's  having  been  separated  in  interest 
from  his  brethren,  harmonises  more  with  the  Hindu  theory 
of  the  united  family  than  the  opposite  doctrine  of  her  taking 
his  share  equally,  whether  the  family  have  been  divided 
or  not. 

VijndnesVara,  like  all  the  Hindii  lawyers,  denounces  the 
appropriation  of  a  woman's  property  by  her  husband,  except 
in  cases  of  groat  pressure,  and  by  the  other  kinsmen  under 
any  circumstances  (Mitdk.,  Ch.  II.,  Sec  XI.,  pi.  82,  38). 
But  he  lays  down  no  rule  as  to  the  extent  of  the  woman's 
own  power  over  the  property.  The  natural  conclusion 
would  seem  to  be  that  he  considered  this  already  sufficiently 
provided  for  as  to  his  immediate  subject,  inheritance,  by 
other  lawyers,  and  by  the  analogies  to  be  drawn  from  his 
rules  as  to  the  estate  of  a  male  proprietor.  Now  in  Ch.  L, 
Sec.  I.,  pi.  27,  28,  it  is  laid-  down  that  a  man  is  "  sabject  to 
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the  control  of  liis  sons  and  the  rest  (of  thoso  interested)  In       1^71. 
regard  to  the  immoveable  estate,  whether  acquired  by  him-        d  ai. 
s«  If  or  inherited/^  though  he  may  make  a  gift  or  sale  of  it   ,      ^* 
fur  the  relief  of  family  necessities  or  for  pious  purposes.*        «^  ai. 
It  is  clear,  therefore,  that  a  right  of  absolute  disposal  did  not 
cuter  into   VijuuuesVara's   conception  of  the  essentials  of 
ownership.    He  admits  (Mitak.,  Ch.  11.,  Sec.  I.,  pi.  25)  the 
genaineness  and  the  authority  of  the  text  of  Ndrada,  which, 
with  so  many  others,  proclaims  the  dependence  of  women, 
which  he  says  does  not  disqualify  them  for  proprietorship. 
He  allows  a  husband,  as  we  have  seen,  in  some  cases  to  dispose 
of  his  wife^s  property.     The  inference  to  bo  gathered  from 
rliese  passages  is  strengthened  if  we  look   into  his   chief 
authorities.  Manuallows  women  no  independence.  The  verse 
denying  it  occurs  in  Ydjiiavdlkya  also  (Ch.  I.).     Katydyana 
so  frequently  quoted  in  the  Mitdkshard,  says  that  the  widow  is 
to  enjoy  the  estate  frugally  till  she  die,  and  after  her  the 
heirs    (Colebrooke's  Digest,  Bk.   V.,  T.  477),  consistently 
with  that  passage  of  the  Mahdbharata  (T.  402)  which  limits 
the  widow  to  simple  enjoyment.     Jagannitha  (T.  402),  re- 
ferring to  texts  476  and  477,  observes  that    as  a  woman 
is  not  allowed  to  make  away  with  immoveable  property  given 
to  her  by  her  husband,  much  less  can  she  dispose  at  her  will 
of  such  property  inherited  from  him.     Even  Brhaspati,  who, 
as  we   have   seen,   insists   emphatically  on  a  widow^s  right 
of  inheritance,  is  equally  emphatic  in  restraining   her  power 
of  dealing  with   it  (Vyav.  M.,  Ch.  IV.,  Sec.  VIII.,  pi.  3). 
His   somewhat  ambiguous   expression  cannot  at  any  rate 
moan  less  than  this.     It  seems  a   reasonable  inference  from 
tliese  and  other  authorities  that,  as  to  immoveable  property 
at  any  rate — and  with  immoveable  property,  according  to 
the  Hindd  law,  is  classed  every  kind  of  property  producing 
a  periodical  income — the    woman^s     ownership   is  subject 

*  If  he  reserve  enough  for  the  support  of  the  family,  however,  the  fa- 
ther is  allowed  to  deal  free  from  interference  with  what  he  has  himself  ac- 
quired. Such  is  the  effect  of  the  passage  referred  to  when  taken  with 
Ch.  L,  Sec.  v.,  pi.  10,  unless  the  latter  is  to  be  referred — as  perhaps  on 
correct  principles  of  interpretation,  it  ought  to  be  referred — solely  to  move- 
able property.     • 

viii. — 35  o  C 
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1871.       to  the  control  of  her  husband,  and  of  the  other  persons 

«t*az!"^*  interested  in   the  preservation  of  the   estate,  and  that  it 

^*         cannot  be  needlessly  dissipated  at  her  mere  caprice.    KStya- 

Lakbhuman  . 

et  aU  jrana,  indeed,  as  quoted  by  Nilkantha  (Vyay.  May.,  Ch.  IV., 
Sec.  VIII.,  pi.  4),  says  expressly  "  she  has  not  property 
therein  to  the  extent  of  gift,  mortgage,  or  sale,''  except,  as 
Nilkantha  adds,  for  appropriate  purposes.  A  widow  may 
dispose  as  she  pleases  of  property  as  to  which  this  power  is 
expressly  conferred,  but  to  recognise  inherited  property  as 
part  of  her  stridhan  by  no  means  involves  the  consequence 
that  she  can  alien  it  without  good  reason.  The  argument 
in  support  of  this  consequence  put  forward  by  Jagann^tha 
in  his  comments  on  Golebrooke's  Digest,  Bk.  V.,  T.  399,^^ 
involves  a  very  obvious  fallacy. 

Now  the  law  of  the  Mitdkshard  applicable  to  this  case  being 
such  as  I  have  described,  what  is  the  bearing  upon  it  of 
the  principal  cases  that  have  been  cited  in  argument  ?  In 
the  case  of  Jamiyatram  v.  Bai  Jamna  (a)  Sir  Joseph  Amonld 
says  :  "  The  Mitakshari,  Ch.  II.,  Sec.  IL,  CI.  2,  undoubtedly 
classes  '  property  acquired  by  inheritance'  under  the  widow^s 
stridhan  J  but  (as  pointed  out  in  Devkiivarbdi's  Case)  cl*  4  of  the 
same  chapter  and  section  conclusively  shows  that  the  words 
'property  acquired  by  inheritance,'  as  used  in  cl.  2,  relate 
only  to  what  has  '  been  received  by  the  widow  from  her 
brother,  her  mother,  or  her  father,'  i.e.,  from  her  own  family." 
On  referring  to  the  report  of  Devkuvarbai's  Case  {b)  we  Lave 
not  been  able  to  discover  any  such  construction  of  the  pass- 
ages in  the  Mit&kshar4  as  that  relied  on  by  the  learned  Jndge. 
Sir  M-  Sausse  does,  however,  say  (p.  133) :  *'In  regard  to 
immoveable  property  [a  widow's]  estate  is  in  the  nature  of 
that  of  a  tenant  for  life;"  and  following  this.  Sir  J.  Amoold 
says :  "  When  a  separated  Hindd  dies  leaving  landed  property 
and  no  sons,  or  sons'  sons,  his  widow  on  his  death  takes  for 
her  life;  and  the  daughters,  subject  to  the  widow's  life-estate 
take  an  estate  in  remainder,  vested  immediately  in  interest, 
but  not  coming  into  the  possession  of  themselves  or  their 

^  Vol.  XL,  p.  527,  of  the  Madras  edn. 
(a)  2  Bom.  H.  C.  Rep.  11.      (6)  1  Bom.  H.  C.^Rep.  130. 
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SODS,  as  the  case  may  be,  until  after  the  death  of  the  widow .^'        ^^^^' 

Immediately  afterwards  the  learned  Judge    quotes    from        ^taU 

Sir  T.  Strange  a  doctrine  as   to  the  right  of  inheritance  l^k.bhuman 

in  such  cases  which  that  author  sets  forth  as  the  Bengal  law        ^^  o>^' 

in  contrast  with  that  of  the  Mitdkshard  (1  Strange,  H.  L. 

248).    In  a  somewhat  similar  case,  The  Collector  of  MastdU 

^aiam  y,  Cavaly  Veiicata  Narayanajmh  (c),  their  Lordships 

of  the  Judicial  Committee  remarked :  *'  It  was  justly  observed 

in  the  coarse  of  the  argument,    with   reference  to  those 

aathorities  which  speak  of  the  widow^s  interest  as  a  life-estate, 

that  great  confusion  arises  from  applying  analogies  derived 

from  the  BngUsh  law  of  real  property  to  the  Hindu  law  of 

inheritance  ;  and  that  when  so  applied  the  terms  by  which 

we  describe  estates  in  land  ujader  the  English  law  are  more 

likely  to  mislead  than  to  direct  the  judgment  aright/' 

"It  is  clear  that  under  the  Hindu  law,  the  widow,  though 
she  takes  as  heir,  takes  a  special  and  qualified  estate.  Com- 
pared with  any  estate  that  passes  under  the  English  law  by 
inheritance,  it  is  an  anomalous  estate.  It  is  a  qualified 
proprietorship,  and  it  is  only  by  the  principles  of  the  Hindu 
law  that  the  extent  and  nature  of  the  qualification  can  be 
determined.^'  The  same  question  has  lately  been  very  fully 
gone  into  in  this  court  in  the  cases  of  Ldlekand  and  of  Gheld 
Ftma  against  Gumtihai  (fZ),  in  which  the  same  view  of  the 
nature  of  a  widow's  estate  has  been  taken. 

In  the  case  oiLakslimihai  v.  Moroba  {e)  the  case  of  Jami- 
yatram  v.  Bdi  Jumna  was  directly  overruled,  and  in  Bfiiskar 
Trimbak  A'chdrya  v.  Maliddev  Rdrnji  (/),  the  learned  Judge 
!p.  14)  distinctly,  though  not  in  terms,  abandons  the  view 
taken  by  him  in  the  earlier  case.  It  cannot,  therefore,  be 
considered  as  of  any  authority. 

In  the  case  of  Navalrdm  A'tmdrdm  v.  Nandhishor  Ndrayan 
(f)  it  was  laid  down  (p.  216)  "  that  property  inherited  by 
a  married  woman  from  her  father,  whether  or  not  it  be 

(c)    8  Moo.  Ind.  App.  550. 
(rf)  8  Bom.  H.  C.  Rep.,  O.  C.  J.  140. 
(e)  4  Bom.  H.  C.  Rep.,  O.  C.  J.  163;  5  Ibid.  139. 
(f)  6  Bom.  H.  C,  Rep.,  0.  C.  J.  1.        (/)  1  Bom.  II.  C.  Rep.  210. 
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1871.        strictly  entitled  to  the  name  of  sti-idhan,  descends  on  bcr 

gi  g^l        death  to  her  own,  and  not  to  her  father's  heirs :''  that  is,  it 

^-  descends  like  stridhan,  or,  as  it  is  put  in  the  head-note, ''  class- 

Lakshuvan  . 

«*  »J.  es  as  stridhan  and  descends  accordingly."  In  the  case  of 
BhasJcar  v.  Mahddev,  already  cited.  Sir  J.  Arnould  says  (p. 
18):  "  Lakshmi  taking  by  inheritance  from  her  brother  would 
take  his  estate  as  woman's  property."  In  the  same  case  the 
learned  Judge  expresses  an  opinion  (p.  1 7)  that  the  only 
exception  to  the  rule  that  a  woman's  inherited  property  is 
stridhan,  arises  in  the  case  of  property  inherited  from  her 
husband.  In  Narsdppa  v.  Salihdram  [g),  Gibbs,  J.,  on  the 
other  hand,  says  (p.  218)  that  "  the  rule  under  which  the 
widow  succeeds  to  her  son's  separated  property  is  the  same 
under  which  she  succeeds  to  her  husband's  in  a  divided 
family."  If  a  son's  property  inherited  by  his  mother  is  sub- 
ject to  limitations  that  deprive  it  in  her  hands  of  the  charac- 
ter of  stndhan,  much  more  should  this  be  the  case  with 
property  so  taken  by  the  more  distant  paternal  grandmother. 
Yet  in  the  latter  case  it  is  assumed  by  both  VisVesVara 
and  Lakshmldevi  in  their  commentaries  that  the  estate  of 
course  becomes  stridhan  (Mitik.,  Ch.  II.,  Sec.  IV.,  pi.  2, 
second  note).  Thus  while  the  parallel  drawn  by  our  learned 
brother  Gibbs  between  property  inherited  from  a  husband  and 
from  a  son  is  perfectly  correct,  it  is  so  only  on  this  condition, 
always  to  be  remembered,  that  the  Mitakshari  ranks  property 
inherited  from  a  husband  2k^stMhan.  The  position  is  con- 
firmed by  this  very  comparison.  The  Maydkha  places  the 
sister  at  the  head  of  the  sapindds ;  the  Mitdkshara  provides 
expressly  for  inheritance  from  a  husband  and  from  a  son ; 
but  in  neither  is  any  hint  to  be  found  that  the  interest  in 
property  thus  taken  differs  in  any  way  from  that  in  property 
inherited  from  other  relations.  The  doctrines  of  the  two 
works,  though  different  on  some  points>  are  entirely  self- 
consistent.  So,  too,  in  a  manner  are  the  doctrines  of  the 
Bengal  school,  though  not  without  some  exceptions.  Bat  a 
general  right  to  take  inherited  property  as  stridhan,  qualified 
as  to  property  descending  from  a  husband  or  a  son  by  rights 

(^)     6  Bom.  H.  C.  Rep.,  A.  C  J.  217. 
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deduced  from  the  Bengal  law,  is  consistent  with  neithot*  the        1^71- 
one  system  nor  the  other.  ^t  at. 

V. 

Of  the  Madras  cases  that  of  KuUammdl  y.  Kuppu  Pillai  Lakshumaic 
(li)  lays  down  that  a  Hindu  wife  or  widow  may  alienate  her 
strilhan,  whether  it  be  moveable   or  immoveable,   except 
perhaps  land  given  to  her  by  her  husband.     The  judgment 
of  Sir  C.   Scotland,   C.  J.,  admits   that   property  inherited 
from  a  husband  is  subject  to  restrictions  on  alienation.    The 
Mitikshari,  as  we  have  seen,  blends  such  property  with  tho 
other  stridhan.     If  then  the  one   portion  is  subject   to   a 
restriction,  so  also  is  the  rest,  which  is  in  fact  substantially 
the  result  I  have   already  arrived  at  with   respect  to  such 
property  classed  as  immoveable.     In  Bachiraju  v.  Vcnliataj)- 
jHirht  (i)  it  was  ruled  that  a  mother  inheriting  from  a  son  has 
not  an  absolute  property  in  the  estate,  but  merely  a  life-interest 
without  power  of  alienation.     In  what  sense  this  rule  must 
bo  taken  we  have  already  endeavoured  to  show.     At  page 
403  the  learned  Judges  (Frere  and  Innes)  say  that  the  effect 
of  the  Mitikshard  doctrine  is  "  of  course  to  give  [a  woman] 
absolute  property  in  it  (an  estate  devolving  by  inheritance), 
and  to  change  the  line  of  descent.^'     If  by  "  absolute'^  wo 
are  here  to  understand  "  free  from  all  restraints  on  disposal," 
no  such  consequence  as  "  absolute  property^'  according  to 
our  view  can  be  said  necessarily  to  follow,  in  this  Presidency 
at  any  rate,  from  the  premises.     The  authority  of  the  Mayu- 
kha  fortifying-  the  Mitakshard  is  too  strongly  against  it,  and 
while  it  establishes  a  complete  property,  at  the  same  timo 
prevents  capricious  dealing  with  the  estate.     At  page  405, 
again,  the  learned  Judges  ground  themselves  upon  Vijiidnes'- 
rara's  omission  in  Ch.  II.,  Sec.  XI.,  to  enlarge  upon  the  proof 
that  inherited  property  may  be  siiidhan,  as  an  argument 
aj^niinst  the  soundness  of  his  theory.     But  then  it  must  be 
bomo  in  mind  that  he  had  earlier  in  the  same  chapter  dealt 
elaborately  with  the  very  topic  of  women^s  inheritance,  espe- 
cially a  widow's  inheritance  from  her  husband.     To  go  further 
into  the  subject  in  Sec.  XI.  would  have  been  quite  super- 
fluous.     While,  therefore,  I  adopt  generally  the  conclusion 

(A)     1  Mad.  II.  C.  Rep.  85.        (t)    2  Mad.  H.  C.  Rep.  402. 
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1871.        arrived  at  in  this  case^  I  do  not  regard  myself  as  bound  by  all 
Bt  at,       ^^®  dicta  thrown  out  in  the  course  of  the  judgment. 

V. 

e^al^^^  In  Sengamalathammal  y.  Valajfnda  MudaU  (j)  it  was  ruled 
broadly  that  property  acquired  by  a  woman  by  inheritance  is 
not  to  be  classed  as  stridhan.  We  have  seen  how  in  this 
Presidency  the  doctrine,  thus  logically  carried  out  to  its 
proper  consequences,  has  yet  had  to  be  gradually  abandoned, 
in  consequence  of  the  recurring  difficulties  occasioned  by  its 
real  inconsistency  with  VijnanesVara's  consistent  theory.  In 
this  judgment  the  learned  Judges  (Sir  A.  Bittleston,  C.  J., 
and  Ellis,  J.)  suggest  a  fresh  interpretation  of  the  doctrine 
of  the  MitAkshari,  grounded  on  a  comparison  of  it  with  a 
passage  in  the  Smriti  Chandrikfi.  This  interpretation  is 
that  "  though  in  the  Mitdkshard,  property  acquired  by  inher- 
itance is  in,  general  terms  classed  with  the  other  description 
cf  woman^s  separate  property,  no  more  is  meant  than  that 
some  property  acquired  by  women  by  inheritance  will  follow 
the  rule  of  descent  applicable  to  stridhan,  though  not  falling 
strictly  under  any  of  the  descriptions  of  such  property" 
(p.  314).  If  the  term  *'some'^  is  to  be  thus  applied  to 
inherited  property,  it  may  with  equal  reason  be  attached  to 
any  other  term  in  Vijndnes Vara's  enumeration.  His  whole 
argument  is  to  our  minds  convincing  proof  that  he  did  not 
intend  the  ordinary  sense  of  the  words  to  be  explained  away 
in  any  case  whatever. 

Of  the  cases  in  the  Judicial  Committee  of  the  Privy  Council 
it  is  necessary  to  refer  only  to  three.  In  that  already  cited, 
Lord  Justice  Turner  says  (p.  551)  that,  '*  according  to  the 
principles  of  the  Hindoo  law,  the  proper  state  of  every  woman 
is  one  of  tutelage;  they  always. require  protection,  and  are 
never  fit  for  independence,^^  and  "the  restrictions  on  a 
Hindoo  widow's  power  of  alienation  are  inseparable  from  her 
estate.'^  But  she  is  not  more  dependent  than  a  spinster  or  a 
feme  covert.  The  condition  of  tutelage  does  not  prevent  any 
one  of  them  from  taking  property  as  stMhan,  yet  none  of  the 
thrcQ  therefore  becomes,  except  under  particular  texts, "  com- 

0)    3  Mad.  H.  C.  Rep.  312. 
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pletdy  emancipated,  perfectly  uncontrolled  in  the  disposal  of  __l^Zli__ 
her  property/*     The  limitations  imposed  on  a  widow   by        etai 
law,  whatever  her  moral  obligations  may  be,  are  less  stringent  L^j^ggyj,  „ 
than  upon  other  women;  see  Jagannatha^s  comment  under        «^a^. 
Bk.  V^  T.  477,  of  Colebrooke's  Digest;  so  that  she  should, 
if  there  be  any  diflTerence,  be  more,  rather  than  less,  capable 
than  others  of  taking  property  absolutely.     In   Mussamat 
Thakur  Deyhee  v.  MaiBalak  Ram  (fc)  it  was  decided  that  a 
widow  cannot  dispose  of  immoveable  property  inherited  from 
her  husband.     Their  Lordships  did  not  find  it  necessary 
(p.  175)  to  determine  whether  the  property  was  sttidhan  or 
not.     In  Bhagwandeen  Doobey  v.  Mj/na  Baee  (/),  their  Lord- 
ships say :  "  It  is  settled  beyond  all  question  that  the  im- 
moveable property  which  a  woman  inherits  from  her  husband 
cannot  be   disposed  of  by  her,  and  does  not  pass  as  her 
stridhan.     The  legitimate  inference  from  this  seems  to  bo 
that  neither  moveable  nor  immoveable  property  inherited 
from  Tier  husband  forms  part  of  a  woman's  pecuUum  or 
stridhan"     The  two  kinds  of  property,  moveable  and  im- 
moveable, doubtless  fall  under  the  same  category,  but  that 
is  atridhan*     The  restrictions  on  their  alienation  do  not,  as  wo 
have  seen,  prevent  this ;  and  as  to  the  descent  of  the  property, 
no  case  has  been  pointed  out  to  us  in  which,  after  the  doctrine 
of  the  Mitdkshard  had  been  fairly  presented  in  argument, 
the  devolution  which  it  prescribes  was  held  contrary  to  the 
law  of  this  Presidency.     If  property  inherited  from  a  hus- 
band is  to  be  excluded  from  the  provision  of  the  Mitdksharji, 
then  all  inherited  property  must  logically  follow  it :  the  rule 
laid  down  is  the  same  for  all  ;  and  all  those  decisions  which 
recognise  inherited  estates  as  stridhan  rest  on  a  false  prin- 
ciple.    At  page  512  their  Lordships  say :  "  Both  the  Vivdda 
Chint^mani  and  the  Mayiikha  confine  stridhan  within  the 
definitions  of  Manu  and  X^ty^yana,''  and  exclude  from  it 
property   inherited  by  a  woman  from  her  husband.     We 
have  seen  that  the  Vivdda  Gluntamani  impliedly  recognises 
more  tlittn  the  six  kinds  of  stridhan,  and  that  the  May6kha 
expresdy  adopts  Yijndnes^ varans  explanation.    Immediately 

{k)  U.Moo.  Ind.  App.  139.  (/)  11  Moo.  Ind.  App.  487. 
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^^^^'       afterwards  tlieir  Lordships  say  :  "  Another  argument  against 
et  al.        including  the  wealth  inherited  from  her  husband  in  a  woman's 
Lakshuman  *^^^^^^*  ^  defined  by  the  2nd  clause  of  the  llth  section  of 
et  al.       the  2nd  chapter  of  the  Mitikshard,  may  be  derived  from  the 
clauses  11  to  25  (both  inclusive)  of  the  same  section.   These 
declare  the  husband  to  be^  in  dsfault  of  the  issue^  the  heir 
to  '  the  whole  property  as  before  described,  cl.  11/    This 
is  intelligible  if  the  words  *  property  which  she  may  have 
acquired  by  inheritance/  in  the  second .  clause,  are  consi- 
dered to  be  property  inherited  in  her  husband's  lifetime,  or 
from  some  persons  other  than  him/'  Here  the  word  "  whole" 
is  interpolated  from  Bdlam  Bhatta.    The  husband  is  declared 
the  heir  "  in  the  first  place,"  and  provision  is  made  for  the 
succession  of  his  sapindas.  His  mention  as  a  possible  heir  no 
more  implies  that  he  must  necessarily  survive  his  wife  than 
the  mention  of  other  possible  heirs  implies  the  contrary.    If 
these  considerations  should  be  presented  to  their  Lordships 
in  an  appeal  from  this  Presidency,  it  is  reasonable  to  suppose 
that  they  would  have  much  weight.     Unreservedly  accept- 
ing their  Lordships'   determinations   as  conclusive   in   all 
similar  cases  arising  under  the  same  laws,  it  is  not  inconsis- 
tent with  this  principle  that,  without  in  any  way  questioning 
the  correctness  of  the  result  arrived  at  in  the   case  under 
consideration,  which  indeed  for  the  purposes  of  the  one  we 
have  to  dispose  of  may  be  adopted   as  it  stands,  I  should 
not  feel  bound  by  the  reasoning  on  which  it  is  founded  to 
the  inference  that  for  Hindds  in  Bombay  the  doctrine  holds 
good  that  a  husband's  property  inherited  by  his  widow  is 
not  stridhan,  with  the  logical  consequence,  drawn  by  the 
Eastern  lawyers,  that  no  inherited  property  is  stridhan.    In 
that  case  the   Mit&kshar&  provides  absolutely  no  rule  for 
the  devolution  of  the  property,  which,  indeed,  is  another 
strong  reason  for  adhering  to  its  inclusive  definition,  and  we 
must  fall  back  either  on   the  Maydkha,  which  is   equally 
inconsistent  with  a  current  of  decisions  derived  from  the 
analogies  of  the  Bengal  law,  or  else' on  the  Bengal  law  itself. 
But  in  any  of  these  cases  Tbam^bai,  as  in  the  paternal  line, 
and  of  the  family  from  which  the  property  in  dispute  de- 
scended to  Yesubai,  is  still  her  representative  in  relation  to 
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tliat  property..    The  plaiutifis^  Lakshuman  and  Lakslimi,  are        1871. 
by  her  excluded,  and  on  this  ground  the  decision  of  the  court    *  ^etal!^^^ 

below  should.  I  think,  be  reversed.  .  ,      ^* 

Lakshuman 

Westbopp,  C.  J. : — ^The  plaint  in  the   suit  was  originally        ^^  ^' 
filed  by  Yesubai  for  the  purpose  of  setting  aside  certain  as- 
signments alleged  to  have  been  made  by  her  to  the  defendant 
Ddmodhar  andhis  wife,  Thamdbai.  Yesubdi  having  died  before 
the  suit  was  heard,  an  application  was  made  before  me  to  have 
the  present  plaintiffs^  names  substituted  for  that  of  Tesubai^ 
and  for  leave  for  them  to  carry  on  the  suit.     That  application 
was  granted,  the  question  of  law  and  fact,  as  to  whether  they 
represented  Tesubdi  or  not,  being  reserved  for  consideration 
at  the  hearing.     The  learned  Judge  has  found  that  Lakshu- 
man and  Lakshmi  are  the  representatives  of  Yesubai.     We 
agree  with  the  learned  Judge  in  his  estimate  of  the  evidence, 
and  implicitly  accept   all  the  facts  as  found  by  him.     The 
qaestion  of  Hindd  law  arisipg  froux  these  facts  is  a  diflScult 
one,  but  looking  (as  I  think  we  are  in  this  island  bound  to  do) 
to  the  Maydkha,  for  the  law  to  regulate  this  case,  Thamibai 
must  be  regarded  as  the  legal  representative  of  Yesubdi   in 
respect  of  the  property  in  question  in  this  suit,  and  not  the 
plaintiffs.     Having  regard  to  the  reprehensible  conduct  of  the 
principal  defendant,  Ddmodhar,  with  reference  to  the  alleged 
assignments  by  Yesubdi,  and  to  the  fact  that  the  defendant, 
Vijiarangam  Mudlidr,  has  not  shown  himself  to  be  an  inno- 
cent   and   bona  fide  purchaser  of  the  property,  we  do  not 
think  we  ought  to  give  the  defendant  costs  as  against  the 
plaintiffs.     Each  party  must,  therefore,  bear  their  own  costs 
throughout  the  case. 

The  decree  of  the  Division  Court  will  be  reversed,  but 
without  costs. 

Decree  ^wei'^ed. 

Attorneys  for  the  appellants  :  Dallas  8p  Ly)ich. 
Attorneys  for  the  respondents  :  Keir^  Prescot,  <J'  Winter, 
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The  Collector  op  Ratna'qibi'  Appellan  t. 

Yyaxbcatba'v  Na'ha'tan  Sueve Respondent. 

Grant  by  Government — Right  to  resume  Grant — Abandonment  of  Eights 

by  Managing  Khot. 

Government  cannot,  by  issuing  a  subsequent  proclamation,  resume  a 
^raiit  made  by  a  previous  proclamation,  inasmuch  as  it  cannot,  any 
more  than  a  private  person,  without  the  consent  of  the  donee,  revoke  a 
^'ift  actually  made. 

Held  that,  in  the  absence  of  evidence  of  custom  rendering  the  act  of  one 
&!mrer  in  a  kbotship  (which  act  involved  the  sacrifice  of  important  rights) 
binding  upon  his  co-sharers,  a  managing  khot  has,  without  the  assent  of 
his  co-sharersj  no  power  to  give  up  rights  which  belong  to  them  as  well 
as  himself. 

THIS  was  an  appeal  from  tlio  decision  of  A.  Lyon,  Acting 
Judge  of  Ratndgiri,  in  Suit  No.  5  of  1869, 

The  plaintiff,  Vyankatrdv,  brought  the  suit  to  recover 
possession  of  three  hundred  poles  of  teak  timber,  or  the 
vnlue  thereof,  with  interest,  alleging  that  the  wood  had  been 
cut  down  by  him  in  his  own  private  and  Ichotl  lands  in  his 
hhuti  village,  and  had  been  attached  by  order  of  the  Collec- 
tor, the  defendant. 

The  defendant,  inier  alia,  pleaded  that  only  one  half  of 
the  village  belonged  to  the  plaintiff  as  a  Ichofj  and  that  the 
other  half  belonged  to  Government ;  that  the  plaintiff  himself 
and  a  mortgagee  of  a  portion  of  the  khotship  had  agreed 
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l^y^*       in  certain  hahuldyats  that  they  would  not  cut  down  any 

Ratna'gibi'   trees  without  the  permission  of  the  Government ;  and  that 

Vyankatra'v  *^®  right  to  cut  timber  granted  by  Mr.  Dunlop,  by  a  procla- 

N.  SuRTK.    mation  dated  the  1st  of  March  1824^  had  been  rescinded 

by  a  subsequent  Government  proclamation  of  1851. 

y  ,      .  Mr.  Dunlop's  proclamation  was  as  follows : — 

/A /V^A^^^-y^-^  ^  '  •-"  Proclamation  of  the  Honorable  Company  Bahadur,  by  J,  A»  Dwlop, 

Esq.,  Collector  and  Magistrate,  Zill&  Southern  Konkan, 

"  It  is  hereby  procbumed,  for  the  information  of  all,  that  it  has  been  the 
practice  hitherto  for  the  Ooremment  to  claim  all  Teak,  Sisur,  and  other 
timber  trees  within  the  limits  of  the  zilUL,  even  wheu  growing  on  priTste 
lands,  on  which  account  people  were  discouraged  from  preserving  and 
rearing  these  timber  trees  on  their  lands.  The  Government  having  heard 
this,  and  bearing  in  mind  that  all  people  will  be  much  benefited  by  the 
rearing  and  cultivation  of  Teak,  Sisur,  and  other  trees  in  the  country,  here- 
by proclaim,  for  the  information  of  all,  that,  exclusive  of  the  Government 
forest  in  the  Sawera  taluka  and  M&lvan  t&luka,  whoever  may  have  Teak 
and  other  trees  growing  on  their  land  outside  these  limits  will  be  ex- 
empted from  all  claims  on  the  part  of  Government.  Those  who  are  the 
owners  of  trees,  or  who  will  hereafter  raise  them  on  their  private  land,  will 
be  allowed  to  dispose  of  them  according  to  their  pleasure.  No  obstructioD 
will  be  caused  on  the  part  of  Government. 

'' Dated  ist  March  182V* 

^     The  subsequent  proclamation  ran  thus  :— 

■  /,  >  A  -  ^»  ■•/-     '      '  "  Proclamation 

"  Regarding  Teak  and  Sissoo  in  the  Collectorate  of  Ratndgiri, 

**\  Be  it  known  that  in  l?23*  Mr.  Dunlop,  when  Collector  of  the 
Southern  Konkan,  put  forth  a  Proclamation  wherein  he  conditionally 
made  over,  on  behalf  of  Government,  the  royalty  rights  heretofore  exer- 
cised in  regard  to  Teak  and  Sissoo  trees  growing  in  certain  places. 

*'2.  The  object  of  the  said  Proclamation,  as  stated  in  the  first  para- 
graph thereof,  was  the  extension  of  the  growth  of  useful  timber. 

"  3.  As,  however,  from  past  experience  it  is  clear  that  the  continuance 
of  the  permission  to  cut  Teak  and  Sissoo  on  such  terms  throughout  the 
collectorate  will  speedily  lead  to  the  complete  annihilation  of  such  nsefiil 
timber, 

"4.  The  Right  Honorable  the  Governor  in  Council  is  pleased  to  de- 
clare that  the  Proclamation  of  1823  is  rescinded,  and  that  the  Government 
resumes,  in  regard  to  Forest,  all  the  seigniorial  rights  which  it  possessed 
previous  to  1823. 

"5.  At  the  same  time,  as  it  is  understood  that  a  few  persons,  taking 
advantage  of  the  liberal  offer  made  by  Government  in  1823,  did  attend  to 
the  Teak  and  Sissoo  timber  growing  in  their  own  grounds  {Jegih), 
Government  is  prepared  to  grant  full  benefit,  present  and  prospective,  to 
such  persons,  provided  they  establish,  to  the  satisfaction  of  the  Collector 

•  Sie, 
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and  Conservator  of  Forests,  within  six  months  from  the  Ist  June  next,         1871. 
that  the  wood  in  their  lands  has  been  attended  to  and  nurtured  since  1823,  Collector  of 
such  benefit  to  be  contingent  on  their  continuing  their  care  to  the  trees        '^^^^  °'" 
now  in  course  of  growth.  Vtank'atba'v 

"  6.   The  forest  preserves  in  the  tkluki,  of  Suvamdurga  and  in  the  Subhd     N.  Stove. 
of  Malvan  to  remain,  as  at  present,  exclusively  Government  preserves, 
subject  to  such  future  orders  as  Government  may  see  fit  to  issue  in  re- 
gard to  them." 

The  Acting  Judge  laid  down  tlio  following  issues : — 

Has  the  plaintiff  a  right  to  cut  down  teak  trees  in  his 
private  and  Jchoti  lands  in  the  hhoto  village  ? 

How  many  trees  is  he  entitled  to  recover  the  value  of  ? 

In  finding  the  first  issue  for  the  plaintiff,  the  Judge  de- 
livered the  following  judgment : — 

"By  Jchdsgi  land  is  meant  a  portion  oitho  hhoti  nishat 
land  cultivated  by  the  Jchot  in  person,  in  contradistinction  to 
other  land  also  klwii  nisbat  but  sublet  to  tenants.  As  regards 
the  right  of  the  Icliot  against  Government,  the  interest  in 
regard  to  each  of  them  is  the  same.  If  he  has  a  right  to 
timber  in  the  one  case,  he  has  it  in  the  other,  as  they  are 
both  held  from  Government  under  the  same  tenure. 

"  I  consider  that  he  has  the  right  to  cut  timber  in  both  de- 
scriptions of  land.  The  grant  of  the  timber  made  by  Mr. 
Dunlop^s  proclamation  included  a  grant  to  Ichots,  as  well  as 
to  others.  Looking  to  the  rules  of  construing  grants  from 
the  Crown,  and  to  the  strongly  expressed  object  of  the  Go- 
vernment that  the  gift  was  made  for  the  purpose  of  preserv- 
ing forests  in  this  country,  it  may  be  doubtful  whether  this 
expression  of  the  object  of  Government  might  not  amount 
to  a  condition ;  and  that  if  any  grantee  should  so  grossly 
connteract  the  wishes  of  Government  as  to  nearly  annihilate 
the  forests  in  his  holding,  this  might  amount  to  a  breach  of 
the  condition,  authorising  the  Government  to  sue  to  recover 
the  grant.  This  question,  however,  does  not  arise  in  this 
case,  as  it  does  not  appear  that  the  plaintiff  has  interfered 
recklessly  with  the  forest  in  dispute,  and,  besides,  his  doing 
80  would  not  authorise  the  resumption  of  the  grant  at 
the  discretion  of  Governincr-t.    This  could  only  be  done 
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l?lli through  the  courts  of  law.    It  will  be  seen  from  the  fore- 

CoLLECTOR  OF  .  .  t      .    ▼  !•         •     • 

Batna'oiri'  going  that  I  am  of  opinion,  and  in  this  opinion  I  agree  with 
Vtankatba'v  "^y  learned  predecessor,  Mr,  Izon,  that  the  proclamation  of 
N.  SuBYE.  1851  does  not  destroy  any  rights  acquired  by  the  previous 
proclamation.  I  also  consider  that  the  hahulayats,  both  the 
special  ones  of  the  eight-anna  sharer  and  the  mortgagee 
hhot,  as  well  as  the  annual  general  Jcabuldyais,  have  no  effect 
in  taking  away  rights  already  in  existence. 

"  As  the  Government  are  the  owners  of  half  the  village, 
the  plaintiff  is  entitled  only  to  half  the  wood  cut.  I,  accord- 
ingly, decree  for  the  plaintiff  for  half  the  wood  claimed,  or 
its  value,  and  costs  in  proportion.'^ 

The  appeal  was  argued  before  Westeopp,  C*J.,  and  Mul- 

VILL,  J. 

DMrajlil  Mathuriddsj  Government  Pleader,  appeared  for 
the  appellant,  the  Collector. 

Shiniar&m  Ndrdyan  appeared  for  the  respondent. 
l3ie  judgment  of  the  court  was  delivered  by 

Westeopp,  0.  J. : — In  this  case  it  is  neither  denied  that  the 
land  on  which  the  timber  was  grown  is  situated  in  a  district 
which  is  affected  by  Mr.  Dunlop's  proclamation,  nor  that 
the  plaintiff,  or  those  through  whom  he  claims,  were  in 
possession  of  the  land  at  the  time  of  that  proclamation.  It 
also  appears  that  the  land  on  which  the  timber  was  cut  was 
either  "khasgi"  or  "Jchoti  nisbai'^  land  in  the  possession  of 
the  plaintiff  or  his  sub-tenants,  and  of  such  land  at  all  events 
he  would  be  the  proprietor,  and  not  a  mere  farmer  of  the 
revenue,  if  that  be  the  true  position  of  the  Jchot  in  respect  of 
ordinary  khoti  lands— an  important  point  which  we  do  not 
purpose  to  decide  on  this  occasion. 

The  defendant  seeks  to  defeat  the  operation  of  Mr.  Dunlop's 
proclamation  in  this  case  on  two  grounds: — let,  that  the 
proclamation  was  rescinded  by  Govemmentin  a  subsequent 
proclamation  of  1851;  and,  2ndly,  that  the  hJiots  of  the 
village  have  themselves  admitted  that  they  have  no  pro- 
prietary right  to  the  timber. 
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As  to  the  first  of  these  arguments,  it  is  sufficient  for  us        ^871. 
to  say  tliat,  if  there  be  not  any  breach  of  condition  by  the   eatna'gtri' 
donee,  the  Government  cannot,   any  more  than  a  private  yy^j^^trav 
person,  revoke  a  gift  actually  made,  without  the  consent  of    N.  Sukve. 
the  donee :  14  Vin.  Ab.,  Grants  (H,  a.  8)  1,  6,  7,  2nd  ed., 
pp.  139,  UO ;  Com,  Dig.,  Grant,  F. ;  2  Levinz  142 ;  7  C.  &  P. 
401,402;  2   Spence  Eq.  Jur.   881,   882.     If  the  King  be 
deceived  in  his  grant,   it  will  be  void:  Com.  Dig.,  Grant 
(G.  8),  I.  E.  &  B.  337,  338.    But  every  grant  of  the  King,  of 
a  thing  which  he  may  grant,  where  he  is  apprised  of  his 
interest,  and  of  the  cause  and  circumstances  of  the  grant, 
will  be  good:  Com.  Dig.,  Grant  (G.  4);  and  will  bind  his 
successors:  Ibid.  (G.  3).  And  ho  may  make  a  simple  grant 
without  consideration :  Hobart  230  \  5  Bac.  Ab.,  Preroga- 
tive, F.  2  (5th  ed.,  p.  608,  note  [e]) ;  1  Rep.  53  a,  b,  note. 
In  Mr.  Dunlop's  proclamation  a  hope  is  expressed  that  the 
gift  may  have  certain  good  results ;  but  the  happening  of 
such  results  is  in  no  way  one  of  the  conditions  of  the  gift. 

As  to  the  second  ground  of  defence,  it  has  not  been 
contended  that  the  plaintiff  has  himself  entered  into  any 
agreement  or  dono  any  act  whereby  ho  has  waived  the 
benefit  of  Mr,  Dunlop's  proclamation.  What  is  relied  on  is 
a  special  habuldyat  which  was  passed  in  1855  to  Dr.  Gibson,  --^^ 

the  Conservator  of  Forests,  by  one  of  the  sharers  in  tho        •  •  » •  t  .  a.* 

khotship,  and  by  a  mortgagee  of  a  portion  of  it,  and  in  which 
those  persons  undertook  not  to  cut  any  teak  or  blackwood 
trees,  or  permit  any  one  else  to  do  so,  but  to  preserve  those 
trees  for  Government,  in  consideration  of  receiving  one-third 
of  all  cuttings.  Wo  have  also  been  referred  to  a  similar 
proviso  contained  in  the  ordinary  Jcaliddyat  subsequently 
passed  to  the  Collector.  But  Mr.  Dhirajldl  admits  that  he  is 
unable  to  show  that  the  plaintiff  had  any  notice  or  knowledge 
of  the  proviso  in  question ;  nor  has  he  produced  any  evi- 
dence of  any  custom  by  which  the  act  of  one  sharer  in  a 
khotship,  whichj^involved  the  sacrifice  of  important  rights, 
would  be*binding  upon  his  co-sharers.  In  the  absence  of 
such  evidence  we  cannot  hold  that  a  managing  hhot  has, 
without  tho  assent  of  his  co-sharers,  power  to  give  up  rights 
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- — ^^ —  which  belong  to  them  as  well  as  to  himself.  If  there  be  such 

Collector  of  ^  ° 

Ratna'giri'  a  custom,  it  lay  upon  the  Collector  to  adduce  evidence  of 
Vyankatba'v  i*  >  ^^^  *s  he  has  failed  to  do  so,  and  has  not  shown  that  tie 
N.  SuRVB.  plaintiff  has  cut  more  timber  than  he  was  entitled  to  cut, 
we  have  no  choice  but  to  confirm  the  Judge's  decree.  The 
plaintiff  has  not  appealed  against  Mr.  Lyon's  order,  disal- 
lowing one-half  of  his  claim ;  and  it  is  not,  therefore,  neces- 
sary for  us  to  express  any  opinion  as  to  the  propriety^of 
that  portion  of  Mr.  Lyon's  decree. 

The  case  has  been  very  imperfectly  put  forward  on  behalf 
of  Government  in  the  court  below;  and  our  present  decision, 
which  is  given  under  peculiar  circumstances,  must  be  held 
to  be  limited  to  the  particular  case  before  us,  and  not  to 
prejudice  the  right  of  Government,  in  any  similar  case  which 
may  hereafter  arise,  to  give  evidence  on  the  points  upon 
which,  in  the  present  case,  Government  has  failed  to  shed 
any  light. 

^^^"^^t^A^  ^  ^  Special  Appeal  No.  457  of  1870. 

r  '^^^^/^j<^y^^MvLCEAm>  Gula'bchand ,.., Appellant 

"^  '^r.^  '  .GiEDHAB  Ma'dhav  et  al..  sons  &  heirs  of 

jy  j^  p^  '^  '    Ma'dhav  Ghella',  deceased , . . .  Respondents. 

Lifnitation — Account  stated, 

Altbough  to  make  an  account  a  stated  account  it  is  not  necessary  that 
it  should  be  signed,  yet,  unless  it  is  signed  by  the  debtor,  the  intention 
and  effect  of  Sec.  4  of  Act  XIV.  of  1859  is  to  prevent  it  being  made  the 
foundation  of  an  action  to  recover  a  debt  which  would  othenriacbe 
barred  by  that  Act. 

Where  there  has  been  a  running  account  between  the  plaintiff  and  the 
defendant,  consisting  of  advances  made  by  the  former,  and  part-paymeou^ 
by  the  latter,  the  plaintiff  is  entitled  to  recover  only  in  respect  of  adrances 
made  by  him  within  three  years  preceding  the  institution  of  his  suit,  but 
he  has  a  right  to  appropriate  any  payments  made  within  that  time  to  tlic 
reduction  of  the  general  balance,  even  though  the  recovery  of  auch  balance 
may  be  barred  by  time. 

fTHIS  was  a  special  appeal  from  the  decision  of  E.  T.  Candy, 
"^  Acting  Assistant  Jndge  at  Ahmedibad^  in  Appeal  Suit 
No.  593  of  1869,  confirming  the  decree  of  the  Subordinate 
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Judge  of  Dholkfi  in  Original  Suit  No- 165  of  1869.  Tho  appeal       Wi. 
was  argued  before  Melyill  and  Kekball^  JJ.  Gula'bchakd 

NdiidbhAi  Haridds  for  the  special  appellant.  Qirdhar 

^  *  *  Ma  DHAV 

Nagindda  Tulsidds  for  the  special  respondent.  •*  °^- 

The  facts  sufficiently  appear  from  the  following  judg« 

ment : — 

Melyill,  J. : — ^In  this  case  the  appellant  has  sued  to  recover 
from  the  respondents  the  amount  due  on  a  running  account 
between  himself  and  the  deceased  respondent^  Mddhav  Ghella^ 
which  extends  over  several  years. 

The  account  shows  a  series  of  advances  by  the  appellant^ 
and  part-payments  by  the  deceased  respondentj  the  balance 
being  throughout  in  favour  of  the  appellant. 

Under  the  law  of  limitations  in  force  in  this  country^  a 
part-payment  of  a  debt  has  ordinarily  no  effect  in  taking  a 
caae  out  of  the  operation  of  the  statute.  Unless,  therefore, 
there  exist  some  other  special  ground  for  extending  the 
period  allowed  by  the  statute,  we  must  hold  that  the  cause 
of  action  in  regard  to  each  advance  arose  on  the  date  of  such 
advance,  and  that  those  advances  only  are  recoverable  which 
were  made  within  three  years  immediately  preceding  the 
institution  of  the  suit. 

It  has  been  argued  that  such  special  ground  exists  in  the 
circamstance  that  there  was  a  settlement  of  accounts  between 
the  parties  at  the  end  of  the  year  Samvat  1923. 

The  nature  of  this  settlement  is  very  vaguely  stated ;  but, 
at  the  moat,  all  that  occurred  was  that  a  balance  was  struck 
in  the  deceased  respondent's  presence,  and  was  verbally  ad*- 
mitted  by  him  to  be  correct. 

Now,  although  it  is  undoubtedly  true  that  in  order  to 
make  an  account  a  stated  account  it  is  not  necessary  that  it 
should  be  signed  by  the  parties,  yet  we  think  that,  unless  it 
k  signed  by  the  debtor,  the  intention  and  effect  of  Sec.  4  of 
Act  XIV.  of  1859  is  to  prevent  it  being  made  the  foundation  ' 
of  an  action  to  recover  a  debt  which  would  otherwise  be 


8  BOMBAT  HIGH  COUBT  BEPOBTS. 

Ifiyi*       barred  by  that  Act,    An  account  stated  is  nothing  more  tbn 

Gula'bchand  *'to  admission  of  a  debt ;  and  though,  for  other  purpoBes,  it 

Q  '"'  may  be  immaterial  whether  the  admission  has  been  made  by 

Ma'dhav     words  or  in  writing,  yet  the  law  expressly  provides  that  a 

timO'barred  debt  shall  not  be   recoverable  by  virtue  of  an 

admission  unless  such  admission  has  taken  the  form  of  an 

acknowledgment  in  writing  signed  by  the  debtor. 

We  have  been  referred  to  the  case  of  Umedchand  flwfcam- 
chand  et  aL  v.  Sha  Biildlcidds  Lahhand  et  ah  (a)  as  being 
opposed  to  the  view  which  we  have  expressed ;  but  wo  do 
not  see  that  it  is  so.  In  that  case  it  was  held  that  an  account 
stated  involves  an  implied  contract  to  pay  the  balance  due, 
and  that  the  period  of  limitation  applicable  to  such  implied 
contract  is  six  years,  and  not  three  years  as  would  be  the 
case  if  there  had  been  an  express  contract  to  pay.  This  is 
not  the  question  in  the  present  case.  It  is  immaterial  to  the 
appellant  whether  he  be  allowed  six  years  or  three  years 
from  the  date  of  settlement  of  accounts ;  in  either  case  his 
claim  would  be  within  the  limit.  But  the  question  is  whe- 
ther he  is  to  be  allowed  any  extra  time  at  all  on  account  of 
the  settlement  of  accounts.  It  has  been  admitted  that  if  an 
account  stated  be  regarded  merely  as  an  admission  of  adebt, 
Sec.  4  of  Act  XIV.  of  1859  prevents  the  appellant  from 
availing  himself  of  it.  But  the  case  set  up  is  that  the  appel- 
lant does  not  seek  to  avail  himself  of  the  admission  as  a 
means  of  extending  the  period  of  limitation  applicable  to  the 
original  debt,  but  that  he  claims  upon  the  now  contract 
which  arises  by  implication  out  of  the  admission.  This 
argument  might  be  equally  well  applied  to  the  case  of  every 
admission  of  a  debt,  of  whatever  description ;  and  Sec.  4 
would  be  absolutely  inoperative.  An  admission  of  a  debt 
doubtless  implies  a  promise  in  law  to  pay  it ;  but  an  admis- 
sion not  made  in  the  manner  which  the  law  prescribes  for  the 
purpose  of  preventing  a  debt  from  becoming  barred  by  time 
does  not  at  all  imply  a  promise  to  pay  such  debt,  if  it  should 
become  barred  by  time. 

(a)    5  Bom.  H.  C.  Rep.,  0.  C  J.  16. 
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We  do  not.  of  course,  say  that  in  such  cases  a  new  period  — }^li — 

....  .  .  J       -l'       •  MULCHAND 

of  limitation  would  not  arise  if  there  were  a  new  and  distinct  Gula'bchano 
contract  to  pay  the  sura  found  to  be  due  on  the  settlement     qirdh^r 
of  accounts.     But  it  would  be  necessary  to  prove  an  express     Ma'dhav 
contract  of  this  kind ;  and  it  would  not  be  sufficient  to  infer 
such  a  contract,  as  implied  by  the  debtor's  admission  of  the 
correctness  of  the  balance. 

We  are  of  opinion  that  the  Assistant  Judge  was  right  in 
holding  that  the  appellant  could  only  recover  in  respect  of 
the  advances  made  within  three  years  before  the  institution 
of  the  suit.     But,  on  the  other  hand,  we  think  that  he  was 
in  error  in  setting  ofif  against  these  advances  all  payments 
made  by  the  deceased  respondent  during  the  same  three 
years.    These   payments   were  made   in   reduction  of  the 
general  balance  standing  against  the  deceased  respondent  on 
the  date  of  each  payment,  and  the  appellant  has  a  right  to 
appropriate  them  to  the  reduction  of  such  balance,  even 
though  the  recovery  of  the  balance  due  at  a  particular  date 
may  be  barred  by  time.    An  account  must  be  taken  on  the 
principle  that  the  appellant  is  entitled  to  recover  in  respect 
of  all  advances  made  by  him  between  the  29th  of  January 
1866  and  the  29th  of  January  1869,  and  the  respondents  are 
entitled  to  set  off  only  so  much  (if  any)  of  the  payments 
made  during  the  same  period  as  may  be  in  excess  of  the 
balance  standing  against  the  deceased  respondent  on  the 
29th  of  January  1866. 

We  should  have  taken  this  account  ourselves  if  we  had 
been  able  to  dispose  of  the  case ;  but  this  we  cannot  do,  as 
there  is  a  question  as  to  the  liability  of  the  different  re- 
spondents which  has  not  been  gone  into ;  and  we,  therefore, 
remand  the  case  in  order  that  an  account  may  be  taken 
according  to  the  principle  which  we  have  laid  down,  and  that 
the  Uability  of  the  different  respondents  may  be  determined. 

Kemball,  J.,  concurred. 

Melvill,  J.,  subsequently  added  the  following  observa- 
tions : — 

Since  delivering  judgment  in  this  case,  my  attention  has 
viii. — 2  AC  • 


to 
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'1?1L been  directed  to  tbe case  otAshby  v.  JameSjll  M. &  ^.542. 

Gula'bchand  In  that  case  it  was  decided  that  where  A  has  an  account  against 
GisDHAE     ^>  some  of  the  items  of  which  are  more  than  six  years  old, 
^^'^^^     and  B  has  a  cross-account  against  A,  and  they  meet  and  go 
through  both  accounts^  and  a  balance  is  struck,  in  A's  fayour, 
such  settlement  of  account  takes  the  case  out  of  the  statute  of 
limitation.     If  the  judgment  in  that  case  is  (as  Tindal,  C.  J., 
held  it  to  be  in  Clarh  v,  Alexander,  8  Scott  N.  R.  165)  best 
supported  on  the  ground  suggested  by  Alderson,  B.,  "  tliat 
the  going  through  the  account  with  items  on  both  sides, 
and  striking  a  balance,  converts  the  set-off  into  ])ayincnts" 
then  it  has  no  application  to  the  case  before  us^  for  under 
Act  XrV.  of  1859  a  part-payment  of  a  debt  does  not  take  a 
case  out  of  the  statute,  though  I  am  happy  to  say  that,  on 
the  recommendation  of  the  Chief  Justice  of  this  court,  a 
provision  to  that  effect  has  been  inserted  in  the  Limitation 
Act  just  passed.     But  the  decision  in  Ashby  v.  Jai)%es  rests 
on  another  ground,  namely,  that  a  settlement  of  account 
under  such  circumstances  as  existed  in  that  case  is,  as  Bolfe, 
B.,  said,   '^  a  transaction  between  the  parties  out  of  which  n 
new  consideration  arises  for  a  promise  to  pay  the  balance." 
But  in  that  case  there  were  mutual  accounts  and  cross-de- 
mands, and  the  settlement  of  account  was  an  agreement  that 
the  debts  due  to  the  defendant  should  be  set  off  against  the 
debts  due  to  the  plaintiff,  and  the  balance  be  paid  by  the 
defendant.     That  is  a  different  case  from  the  one  before  us, 
in  which  there  were  no  mutual  transactions,  and  nothing  of 
the  nature  of  a  set-off,  but  only  the  plaintiff's  accounts  show- 
ing a  debt  due,  and  payments  from  time  to  time  made  by  the 
defendant.     The  distinction  is  stated  in  Leake  on  Contract>. 
p.  70 :  '*  An  account  stated  respecting  a  debt,  which  has  not 
accrued  due  within  six  years  of  the  action  brought  for  it? 
recover}'',  must  be  in  writing,  signed  by  the  party  chargeable 
thereby,  under  Lord  Tentcrden's  Act,  9  Geo.  IV.,  c.  U,  s 
1,  which  requires  the  acknowledgment  of  debt  to  be  made 
in  that  form  in  order  to  take  the  debt  out  of  the  statute  of 
limitations.  But  where  an  account  is  stated  respecting  debts 
on  both  sides,  and  it  is  agreed  that  the  cross-demands  shall 
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be  set  off  and  a  balance  stated,  it  is  no  objection  to  such ^^^' 


v. 

OlAOHAJl 

Ma'dhav 

it  ah 


account  that  some  of  the  earlier  items  were  barred  by  the  Qula'bciiano 
statute  of  limitations,  and  that  there  is  no  valid  acknowledg- 
ment within  Lorl  Tenterden^s  Act,  because  the  agreement 
to  set  off  operates  as  payment  of  the  items  to  which  it 
applies:  Ashbif  v.  James,  11  M.  &  W.  5t2 ;  Clarlt  v. 
Alexander  (8  Scott  N.  R.  117,  1G6)/^ 

I  may  remark  that  my  judgment  is  in  accordance  with  the 
decisions  of  all  the  other  High  Courts:  Boyle  v.  Allum  BiS" 
ica/?,  4  W.  R.  (S.C.)  1,  followed  by  the  Full  Bench  of  the 
A'grtC  High  Court  in  Kxmhya  Lall  v.  Eun^ee,  1  A'gra  P.  B. 
9^;  Subbarama  y.  Eastnlu  Miitfnsam{,  3  Mad.  378.  The 
reports  of  all  these  cases  show  that  Ashby  v.  James,  was 
relied  on  by  the  defendants,  and  considered  by  the  Courts. 


Special  Ap2)eal  Xo.  124  *  o/1870. 

Dulia'  Ka'sam Appellant. 

AbbaVji  Sa'le BesjpondenL 

Revenue  Survey  Act — Right  of  Tenant  to  hold  Land  upon  payment  of 
ffoionahle  Assessment — Usage^-^Special  Contract  varying  Usage. 

Sec.  36  of  Bombay  Act  I.  of  1865  applies  only  to  lands  to  which  a  icve- 
otie  surrey  has  been  extended  under  that  Act. 

Prior  to  the  passing  of  the  above  Act,  by  usage  having  the  force  of  law. 
Government  was  unable  to  eject  an  ordinary  tenant  of  land  so  long  as  the 
latter  was  willing  to  pay  the  reasonable  assessment  upon  the  land  occupied 
by  him. 

This  usage  might  be  limited  or  varied  by  special  contract,  e,g,,  by  the 
terms  of  a  lease  inconsistent  with  it. 

THIS  was  a  special  appeal   from  the  decision  of  C.  G. 
Kemball,  District  Judge  of  Siirat,  in  Appeal  Suit  No. 
199  of  1869,  confirming  the  decree  of  the  Second  Class  Sub* 
ordinate  Judge  of  Olpar. 

The  plaintiff  (and  respondent),  Abramji  Sdle,  sued  to 
recover  possession  from  the  defendant  of  10  bighds  1 7  pans 
and  5  katk^xs  of  land  situate  in  the  bhdgd&ri  village  of  Adajan, 

•  s>.  A.  Nos.  125  and  126  were  dependent  upon,  and  governed  by,  the 
jiulgment  in  tbb  case. 


Janwarv  19. 
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^^^^^-       with  the  trees  growing  thereon.     There  was  also  a  claim  for 
v.  the  value  of  the  crops  of  the  Sam  vat  year  1925. 

Abaa'mji 

Sa'lb.  It  appeared  that  the  defendant  in   1855-56  had  obtained 

a  lease  of  the  lands  in  question  for  ten  years.  (The  lease 
also  included  certain  other  lands  held  by  the  defendants  in 
the  other  suits  referred  to  in  the  judgment  of  the  District 
Judge.)  Before  the  expiration  of  the  above  lease,  in  the 
year  1864,  the  Collector  of  Siirat  required  the  defendant  to 
ent-er  into  an  agreement  to  pay  the  full  assessment  upon 
certain  grass-land  that  was  included  in  the  lease,  and  therein 
rented  at  a  small  assessment.  The  Collector  also  informed 
the  defendant,  on  the  expirationofhislease,  that  he  would  be 
continued  in  the  occupation  of  the  land ;  but  a  fine  was 
demanded  from  him,  which  the  defendant  refused  to  pay. 

On  the  26th  of  March  1868,  the  Revenue  Commissioner 
issued  an  order  setting  aside  the  prior  order  of  the  Collector, 
and  directing  the  right  of  occupancy  in  the  land  to  be  put 
up  for  sale,  which  was  accordingly  done,  the  plaintiflf  becom- 
ing the  purchaser. 

The  remaining  facts,  and  the  respective  contentions  of  the 
parties  upon  the  facts,  appear  from  the  judgment  of  the 
District  Court. 

The  Subordinate  Judge  made  a  decree  in  favour  of  the 
plaintiff. 

On  appeal,  the  District  Judge  of  Sdrat  confirmed  the 
decree  of  the  Subordinate  Judge,  and  gave  judgment  as 
follows : — 

''  The  facts  in  this  and  four  other  appeals  are  the  same. 
It«,ppearsthat  in  the  bhdgddri  village  of  Adajan  there  were 
some  370  bighds  of  Government  land  entered  in  the  hhdgddr 
patiVs  name.  In  1856  ten  persons  applied  to  the  Collector 
of  Sdrat  to  give  them  a  ten  years'  lease  of  105  of  the  said 
bighds,  which  were  lying  waste,  at  a  certain  fixed  rent.  The 
Collector  assented,  an  agreement  of  lease  was  executed  by 
the  applicants,  and  they  entered  into  possession,  each  indi- 
vidual taking  as  his  share  a  certain  portion  of  the  land.  At 
the  expiration  of  the  term  the  lessees  were  offered  a  con- 


V. 

Abra'uji 
Sa'lb. 
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tinuance  of  the  oocnpancy  on  payment  of  a  lump  sum  down,  1^71. 
and  of  increased  rent ;  they,  however,  refused,  and  the  right 
of  occupation  was  then  sold  and  bought  by  the  plaintiff. 
The  question  for  consideration  in  all  these  five  appeals  is 
whether  or  no  the  tenancy  was  determined  at  the  end  of  ten 
years.  For  the  appellant  it  is  argued  that,  under  Beg.  XVII. 
of  1827  and  Bombay  Act  I.  of  1865,  the  lessees,  having  been 
once  admitted,  acquired  a  right  to  remain  for  ever,  quite 
irrespectivo  of  any  agreement  for  a  definite  term  :  in  other 
words,  that  their  tenancy  could  only  determine  with  their 
own  consent  and  by  their  own  act.  But  there  is  nothing 
in  either  of  those  laws  applicable  to  such  a  case  as  this.  Act 
L  of  1865  has  reference  only  to  lands  brought  under  the 
survey.  Had  the  lessees  without  more  agreed  merely  to 
cultivate  the  land  in  dispute,  then  I  think  the  argument  now 
urged  would  have  had  great  force ;  but  it  is  clear  that  they 
are  only  entitled  to  possession  in  virtue  of  the  lease  above 
referred  to,  and  that  lease  obviously  fixed  the  moment  from 
which  the  lessees^  right  to  the  possession  determined,  and 
the  Government's  reversion  became  a  right  to  the  possession, 
both  parties  having  notice  of  the  period  of  determination.  I 
consider  that  the  lower  court  rightly  decided  that  the  de- 
fendant's right  of  occupation  had  ceased,  and  that  the  plaintiff, 
having  purchased  of  Government  the  right  of  possession,  was 
entitled  to  eject  him.  The  decision  also  regarding  the  trees 
I  consider  to  be  in  accordanoe  with  the  evidence.  The  decree 
of  the  lower  court  is  afiirmed  with  costs  on  the  appellant.'' 

The  special  appeal  was  argued  before  Gibbs  and  Melvill, 

Nandbhdl  Ilarulds  for  the  appellant. 

Melvill,  J. : — In  these  cases  the  appellants  are  tenants  of 
certain  lands  granted  to  them  in  1855-56,  under  a  lease  from 
the  Collector  of  Siirat.  The  respondents  are  the  purchasers 
of  the  right  of  occupancy,  which  was  put  up  to  sale  by  the 
Collector,  under  the  orders  of  the  Revenue  Commissioner, 
after  the  expiration  of  the  appellant's  lease. 

It  has  been  argued  on  behalf  of  the  appellants  that  they 
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J:?7Ai_  are  entitled  to  claim  the  benefits  of  Sec.  36  of  Bombay  Act 


^,^  I.  of  1865,  wbich  provides  that  an  occupant  of  land  shall 

Adka'mji  jjq^  Ijq  liable  to  bo  ejected  so  long  as  lie  pays  the  Government 
assessment;  and  that,  even  if  that  Act  be  held  inapphcable, 
the  same  principle  was  recognised  in  Reg.  XVII.  of  1827, 
and  was  enforced  by  numerous  decisions  of  the  Sadr  DivSni 
Adalat. 

Sec.  36  of  Act  I.  of  1865  applies  only  to  lands  to  which  a 
revenue  survey  has  been  extended  under  that  Act,  and  it 
does  not  appear  that  at  the  time  of  the  sale  to  the  respond- 
ents there  had  been  any  such  survey  of  the  lands  in  dispute. 

Previously  to  the  passing  of  that  Act  there  was  undoubt- 
edly a  usage,  which  has  been  recognised  as  having  the  force 
of  law,  which  prevented  the  Government,  or  superior  land- 
holder, from  ejecting  an  ordinary  tenant  so  long  as  the  latter 
was  willing  to  pay  such  reasonable  assessment  as  might  bo 
demanded  of  him.  But  it  cannot  bo  held  that  the  Government 
had  not  the  power  to  limit  this  usage  by  special  contract. 
Wo  should  be  imposing  a  most  unreasonable  and  arbitrary 
restriction  upon  the  rights  of  the  Government  as  landlord, 
if  we  were  to  decide  that  it  is  not  competent  to  the  Govern- 
ment to  let  waste  land  for  a  term  of  years,  reserving  the 
right  to  deal  with  the  land  as  it  pleases  at  the  expiration 
of  the  lease. 

In  these  cases  the  lease  to  the  appellants  (exhibit  No.  70) 
expressly  gave  the  right  of  occupancy  for  a  period  of  ten  years, 
and  no  more.  In  the  absence  of  any  mention  of  an  intention 
to  extend  the  right  of  occupancy  beyond  that  term,  we  think 
we  must  hold  that  there  was  no  such  intention,  and  no  such 
extension  of  right.  If  there  be  any  doubt  as  to  tho  construc- 
tion of  tho  lease,  it  must  be  construed  in  favour  of  the  Crown, 
which  is  the  le&sor. 

If,  then,  we  only  have  regard  to  the  lease  No.  70,  we  must, 
wo  think,  hold  that  at  the  expiration  of  the  ten  years  named 
in  the  lease  the  Government  had  a  perfect  right  to  sell  the 
land  to  the  highest  bidder. 
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Bnt  it  has  been  contended  that  by  the  subsequent  acts  of        1671. 
the  Government  a  new  contract  was  created,  which  super-         '  ^, 
seded  the  lease  No.  70,  and  placed  the  appellants  in  the     Abbamji 
position  of  ordinary  tenants,  not  liable  to  be  evicted  as  long  as 
tliey  paid  the  assessment. 

As  regards  the  grass-land,  there  certainly  appear  to  be 
good  grounds  for  this  contention.  The  lease,  exhibit  No.  70, 
gave  this  grass-land  at  a  low  rate  of  assessment  from  1855- 
o6  to  1865-66.  Yet  some  time  before  the  expiration  of  the 
lease,  namely,  on  the  27th  of  August  1864,  the  tenants  were 
required  to  enter  into  a  new  agreement  (exhibit  0 1),  by  which 
they  covenanted  that,  in  consideration  of  their  not  being 
disturbed  in  the  possession  of  the  grass-land,  they  would  pay 
the  hamal  or  full  assessment  upon  it.  This  new  agreement 
contains  no  limitation  as  to  the  time.  The  words  are  :  ''We 
agree  to  pay  the  hamal  rate  on  account  thereof  from  Sam  vat 
1921^'  (a.d.  1864-65).  It  seems  clear  that  the  intention  of 
the  new  agreement  was  that  the  tenants  should  be  continued 
in  possession  of  the  grass-land  on  payment  of  full  assessment 
after  the  expiration  of  the  two  years  which  had  still  to  run 
under  the  original  lease.  Indeed,  such  continuance  of  pos- 
M>5sion  was  the  only  advantage  which  the  new  agreements 
secured  for  the  tenants,  and  the  only  consideration  which 
there  could  be  for  the  promise  to  pay  full  assessment :  for 
during  the  continuance  of  the  original  lease  the  Collector 
could  have  no  power  to  require  them  to  pay  more  than  tho 
assessment  fixed  by  the  lease  upon  tho  grass-land. 

As  regards  the  grass-laud,  therefore,  wo  think  that  the 
>i;ase  No.  70  was  superseded  by  a  new  lease,  under  the  pro- 
visions of  which  tho  appellants  became  ordinary  tenants,  not 
liable  to  be  evicted  as  long  as  they  paid  assessment.  The 
Kevenue  Commissioner's  order,  to  which  we  shall  presently 
ix'fer,  does  not  appear  to  aftcct  this  new  lease,  and  it  may  be 
vloubted  whether  he  had  cognisance  of  it.  At  any  mte,  it 
would  not  be  competent  to  him  to  upset  it,  after  the  full 
assessment  had  been  paid  in  accordance  with  it  since  the 
year  1864-65.     Nor  can  it  be  said  that  the  appellants  have 
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iQ'/l'        forfeited  their  right  by  any  refusal  to  pay  assessment  on  this 
uLiA  ^  A  SAM  jg^j^^^     j^  point  of  fact  the  assessment  never  appears  to  have 

^H*;^^^  been  raised,  and  all  that  the  appellants  have  refused  to  do  is, 
not  to  pay  assessment,  but  to  pay  a  6ne  or  premium  in  addi- 
toin  to  assessment. 

We  hold  that  the  appellants  are  entitled  to  the  possession 
of  the  suda  or  grass-land,  as  long  as  they  pay  the  assessment, 
and  that  the  sale  of  this  land  to  the  respondents  must  be  set 
aside. 

As  regards  the  other  land,  we  think  that  the  respondent 
is  entitled  to  recover.  It  is  true  that  on  the  expii*ation  of 
the  lease  No.  70  the  Collector  informed  the  appellants  that 
they  would  be  continued  in  possession  of  the  land.  If  the 
Collector's  order  had  continued  in  force,  it  might  be  held  to 
amount  to  a  new  lease,  on  the  terms  of  ordinary  tenancy. 
But  on  the  26th  of  March  1868  the  Revenue  Commissioner 
issued  an  order  setting  aside  the  order  of  the  Collector,  and 
directing  that  the  right  of  occupancy  should  be  put  up  to 
sale.  Thus  the  Collector's  order  became  inoperative,  and 
matters  were  relegated  to  the  same  state  in  which  they  were 
on  the  expiration  of  the  lease  No.  70,  at  which  time  the 
Government  certainly  had  the  power  to  sell  the  right  of 
occupancy. 

We  do  not  think  it  necessary  to  consider  the  question 
whether  the  appellants  were  entitled  to  six  months'  notice 
of  the  determination  of  their  tenancy.  This  point  hai  not 
been  relied  on  in  the  courts  below,  nor  in  the  memorandum 
of  special  appeal,  and  has  only  been  casually  introduced  in 
the  course  of  the  pleading. 

We  amend  the  Judge's  decree,  and  award  to  the  respond- 
ent possession  of  the  laud  claimed,  with  the  exception  of 
such  part  of  it  as  may  form  portion  of  the  45  bighds  granted 
at  sudd  rates  under  the  lease,  exhibit  No.  70. 

Costs  in  proportion. 

Decree  accordinghj. 
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1871. 

Miscellaneous  Special  Appeal  No.  19  of  1870.  Jan.  19. 

Lakshman  Sheva'ji    ,.,..., Appellant.' 

Ra'ma  Esu  et  al Respondents. 

Award^Arbitration^Filing  of  Award  made  without  intervention  of 
Courts  Appeal— Civ,  Proc.  Code,  Sec,  Z^l —Stamp— Court  Fees'  Act 
(f7/.o/1870). 

An  application  to  the  High  Court  to  set  aside  an  order  of  a  District 
Courts  reversing  an  order  of  a  court  of  first  instance  directing  an  award  made 
without  the  inteivention  of  a  court  to  be  filed,  should  be  treated  as  an 
application  for  a  miscellaneous  special  appeal.  Such  an  application  may  be 
made,  on  a  stamp  of  the  value  of  two  rupees,  under  Sch.  XL,  No.  11,  of 
the  Court  Fees'  Act  (VII.  of  18/0). 

An  appeal  lies  from  an  order  directing  an  award  made  without  the 
iaterrention  of  a  Court  of  Justice  to  be  filed  in  court. 

npHIS  was  a  special  appeal  from  tlie  order  of  R.  W.  Hunter, 
District  Judge  of  Eatnigiri,  reversing  the  order  of  th« 
Subordinate  Judge  of  Kharepdtan. 

The  facts  of  the  case  were  as  follows :— The  appellant  and 
respondents^  by  a  written  agreement,  submitted  certain  mat- 
ters in  diflterenco  between  them  to  tho  arbitration  of  six 
arbitrators,  and  it  was  agreed  that  if  any  of  the  arbitrators 
shoald  be  prevented  from  attending  the  meetings  tho  others 
might  tako  the  evidence  in  their  absence,  and  decide  the 
matters  before  a  certain  time.  The  evidence  was  taken 
before  all  the  arbitrators,  but,  as  they  did  not  agree  on  a 
decision  within  tho  appointed  time,  the  time  was  extended. 
Before  tho  expiration  of  the  extended  time,  an  award  was 
made,  signed  by  four  only  out  of  the  six  arbitrators,  the  other 
two  having  declined  to  sign  it.  An  application  was  made 
to  the  court  of  Kharepatan  to  file  the  award,  and  a  day  was 
appointed  for  the  parties  to  appear  and  make  any  objections 
they  might  have  to  make,  and  it  was  then  ordered  that  the 
award  shoald  be  filed.  An  appeal  was  preferred  against  this 
order,  which  the  District  Judge  entertained.  He  reversed 
the  order  of  the  lower  court,  and  referred  the  parties  to  a 
regular  suit. 
vm,— 3  A  c 


et  ah 
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i^y^'  The  special  appeal  was  heard  before  Lloyd  and  Kemball, 

Shiva'ji       ^^' 

Ra'ma  Esu        Pdndurang  Balibhadra  appeared  for  the  appellant. 

Shivshankar  Govindrdm  appeared  for  the  respondents. 

Lloyd,  J. :— This  is  an  application  brought  under  Sec.  33 
of  Act  XXIIL  of  1861,  it  being  urged  that  there  was  no 
appeal  to  the  Judge  of  Ratndgiri  in^this  case.  A  prelimi- 
nary objection  was  raised  by  the  special  respondent's  Vakil, 
that  the  petition  to  this  court  should  have  been  on  a  stamp 
of  the  value  of  seven  and  a  half  rupees,  under  Sch,  I.,  No.  1, 
of  the  Court  Fees*  Act ;  but  we  are  of  opinion  that  the  practice 
which  prevails  in  this  court,  of  receiving  such  petitions  on  a 
stamp  of  two  rupees'  value,  under  Sch.  IL,  No.  11,  of  the 
said  Act,  is  correct ;  the  objection,  therefore,  is  overruled. 

The  circumstances  of  the  case  are  fully  set  forth  in  the 
Judge's  minute,  and  the  chief  point  to  which  we  have  to 
direct  our  attention  is,  whether  it  was  competent  to  the 
Judge  to  reverse  an  order  for  filing  an  award  passed  under 
Sec.  327  of  the  Civil  Procedure  Code. 

Many  decisions  have  been  quoted  in  support  of  the  argu- 
ment on  both  sides,  but  few  of  them  have  any  applicability 
to  the  point  at  issue. 

Great  stress  has  been  laid  on  an  observation  which  fell 
from  the  late  Chief  Justice,  Sir  Richard  Couch,  in  the  course 
of  his  judgment  in  the  case  of  VyanJcatesh  Edm^handra  v. 
Bdldjirdv  (a),  from  which  it  would  seem  that  he  held  the 
opinion  that  no  appeal  would  lie  in  a  case  of  this  kind ;  the 
point,  however,  was  not  the  ofie  then  under  discussion,  and  it 
was  a  mere  passing  remark,  which,  though  deserving  of  the 
highest  consideration,  is  not  binding  on  us.  It  was,  how- 
ever, determined  in  that  case,  and  in  others  that  have  been 
cited,  that  a  refusal,  under  Sec.  327,  to  file  an  award  is  not 
appealable,  because  it  is  not  a  decree. 

Of  the  correctness  of  this  view  we  see  no  reason  to  doubt  j 
and,  on  the  other  hand,  it  appears  to  us  that  an  order  to  file 

(a)  1  Bom.  H.  C.  Rep.  184. 
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an  award  is  tantamount  to  a  decree,  because,  on  that  order       ^^71. 

being  passed,  ^^  the  award  may  be  enforced  as  &n  award  made  shiva'ji 

under  the  provisions  of  this  chapter,''  i.o.,  '^  as  other  decrees  g^^^^*  ^g^ 
of  the  Court''  (Sec.  325) .  «« «?. 

Taking  tHe  order,  then,  to  have  the  force  of  a  decree,  it 
is  appealable,  under  Sec.  23  of  Act  XXIII.  of  1861,  and  this 
view  seems  to  be  in  consonance  with  that  expressed  in  the 
case  of  Wolee  Aluvi  v.  Bibee  Mis  run  (6). 

We  see,  therefore,  no  grounds  for  holding  that  the  Judge 
"  exercised  a  jurisdiction  not  vested  in  him  by  law ;"  .ind  as 
it  has  not  been  shown  to  our  satisfaction  that  he  misconstrued 
the  submission-paper,  and  we  have  nothing  to  do  with  his 
appreciation  of  the  evidence  before  him,  we  dismiss  this 
apphcation  and  saddle  Lakshma^  Shiv&ji  with  the  costs. 


Special  Appeal  No.  29  of  1870.  Jan.  ^0. 

AblaW  Na'yak  Appellant. 

Naesi  Keshavji  and  Co Respondents. 

Contract^^Variation  in  Time  for  Delivery — Custom. 

Wlieie  a  principal  instructed  his  agent  to  enter  into  a  contract  for  the 
tlelivery  of  cotton  at  the  end  of  K^rtik,  but  the  agent  entered  into  a 
contract  for  the  delivery  thereof  by  the  middle  of  that  month  : 

It  was  held  that  the  agent  exceeded  his  authority  in  such  a  manner  as 
to  exempt  the  principal  from  hability  upon  the  contract. 

Though  the  objection  assigned  by  a  principal  for  repudiating  a  contract 
at  the  time  of  such  repudiation  be  unfounded,  he  is  not  precluded  from 
subsequently  availing  himself  of  other  valid  objections. 

A  custom  which  allows  a  broker  to  deviate  from  his  instructions  is  un- 
reasonable, and  the  courts  of  law  will  not  enforce  it. 

ipHIS  was  a  special  appeal  from  the  decision  of  A.  L.  Spens, 
Judge  of  the  District  of  North  Cdnard,  in  Appeal  No. 
110  of  1868,  reversing  the  decree  of  the  Principal  Sadr 
Amin  of  Honore. 

The  special  appeal  was  argued,  on  the  30th  of  November 
1870,  before  Gibbs  and  Melvill,  J  J. 

{b)    ISCalc.W.R.,  Civ.R.  60. 
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1871'  The  Honorable  A.  B.  Scohle  (Acting  Advocate  General) 

Na'yak       (with  him  Dnirajlal  MathurddaSf  Government  Pleader)  ap- 
j-  ^'^         peared  for  the  appellant. 

&  Co.  Ansfey  (with  him  Shanidram  Ndrdijan)  appeared  for  tlie 

respondents. 

The  facts  fully  appear  from  the  following  judgment:— 

Mblvill,  J. : — In  this  case  the  appellant  authorised  a  bro- 
ker, Krishn&ppd,  to  contract  on  his  behalf  for  the  dehvery  of 
fifty  kandis  of  cotton  on  certain  terms. 

Two  of  the  conditions  contained  in  the  letter  of  instruc- 
tions were  that  the  cotton  should  bo  delivered  by  the  end  of 
the  month  of  K^rtik,  and  that  half  the  purchase-money 
should  be  paid  at  once.  Knshnappd  was  further  informed 
that  the  appellant  would  hold  the  contract  void  unless  he 
should  receive  intimation  of  its  completion  within  eight  days 
from  the  date  of  the  appellant^s  letter. 

Thereupon  Krishnippd  entered  into  a  contract  with  the 
respondents  for  the  delivery  of  fifty  Jcandu  of  cotton,  not  by 
the  end  of  Kfirtik,  but  by  the  15th  of  that  month.  The 
price  fixed  was  Rs.  220  per  kandi,  or  altogether  Rs. 
11,000.  Instead  of  taking  half  this  sum,  or  Rs.  5,500,  from 
the  respondents,  Krishnipp.n  accepted  a  Jnmdi  for  Rs.  5,000 
payable  fifteen  days  after  date.  This  he  sent  to  the  appellant, 
Who  wrote  and  repudiated  the  contract,  not  on  the  ground 
of  any  deviation  from  his  instructions,  but  because,  as  he 
alleged,  Krishn^ppa^s  letter  had  not  reached  him  within 
eight  days.  The  appellant  retained  the  hundi  for  a  time, 
oflTering  Krishndppd  the  option  either  of  having  the  hmdi 
returned  to  him,  or  of  receiving  cotton  to  the  value  of 
Rs.  5,000. 

The  Judge  has  found  that  Krishndppd^s  letter  did  reach 
the  appellant  within  eight  days,  and,  therefore,  that  the 
appellant^s  avowed  reason  for  repudiating  the  contract  vrtxs 
unfounded.  We  do  not,  however,  think  that  the  appellant'^ 
omission  to  specify  immediately  all  his  objections  to  the 
contract  prevents  him  from  relying  on  those  objections  now. 
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His  silence  cannofc  bo  construed  into  a  ratification  of  anything        ^^71. 

A  tti  a'  pa' 

that  had  been  done,  for  ho  distinctly  repudiated  tho  contract      Na'yak 
in  ioto.    His  retention  of  tho  liundl  was  not  a  ratification,      ^zl'i 

*  ^S  ARSI 

for  the  appellant  distinctly  informed  Krishnapp^  that  ho  Keshavji 
retained  it,  not  as  part  consideration  for  tho  contract  which 
Lad  been  entered  into,  but  as  consideration  for  a  now  con- 
tract into  which  ho  was  willing  to  enter.  Nor  are  we  ablo 
to  find,  in  the  examination  of  tho  appellant^s  Pleader,  any 
sufficient  grounds  for  the  Judge's  observation  that  the  Pleader 
had  in  his  examination  (exhibit  No.  21)  altogether  waived 
the  objections  which  tho  appellant  had  raised  in  his  answer. 

Being,  then,  of  opinion  that  if  the  act  of  Krishndppa  was 
unauthorised,  there  has  been  no  such  subsequent  ratification 
l»y  tho  appellant  as  would  render  the  contract  binding  upon 
him,  we  have  only  to  consider  whether  Krishndppa  exceeded 
the  scope  of  his  authority  in  such  a  manner  as  to  exempt 
his  principal,  tho  appellant,  from  liability.  The  rule  of  law 
is  very  clearly  laid  down  by  Story  in  his  work  on  Agency, 
h!cc.  165  : — "  It  may  be  laid  down  as  a  general  rulo  that,  in 
order  to  bind  the. principal  {supposing  the  instrument  to  be 
in  other  respects  properly  executed),  tho  act  done  must  be 
within  the  scope  of  the  authority  committed  to  tho  agent.  In 
other  words,  the  authority  or  commission  must  be  punctiliously 
and  properly  pursued,  and  its  limitations  and  extent  duly 
oliscrved,  although  a  circumstantial  variance  in  its  execution 
will  not  defeat  it.  If  the  act  varies  substantially  (and  not 
merely  in  form)  from  the  authority  or  commission  in  its 
nature,  or  extent,  or  degree,  it  is  void  as  to  tho  principal, 
and  does  not  bind  him.''  Now  we  find  it  impossible  to  say 
that  in  fixing  the  middle  of  Kartik,  instead  of  the  end  of 
Kurtik,  for  the  delivery  of  the  cotton,  the  agent  in  this  case 
•lid  not  exceed  his  authority  to  a  very  material  degree.  Tho 
appellant's  letter  of  instructions  contains  tho  following 
words : — "  I  will  deliver  the  property  at  Kumptii  by  the  end 
i.'f  tho  month  Kurtik.  *  *  *  It  cannot  be  supplied  in 
the  month  of  Ashvin,  for  should  the  rain  fall  continually 
the  timo  will  be  lost."  There  was,  therefore,  a  good  reason 
for  fixing  the  end  of  Kdrtik,  or  ndddle  of  November,  as  the 
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limit  of  time  for  delivery,  and  in  the  event  of  a  late  rainy 
season  the  appellant  might  have  been  seriously  prejudiced 
if  he  had  been  obliged  to  make  delivery  by  the  end  of  October. 
We  must  hold  that  the  contract  varied  substantially  from  the 
authority,  and  the  respondent  was  perfectly  aware  that  it 
did  so,  for  the  evidence  shows  that  Krishndpp&'s  letter  of 
instructions  was  shown  to  and  deposited  with  the  respondent. 

The  Judge  alludes  to  the  commercial  custom  among  buyers 
and  sellers  of  cotton  at  Kumptd,  and  on  referring  to  the 
evidence  for  an  explanation  of  this  allusion  we  find  that 
witnesses  have  been  called  to  prove  that,  by  the  custom  of 
Kumpta,  a  broker  acting  for  a  distant  principal  is  allowed 
to  deviate  from  his  instructions  if  the  state  of  the  market 
appear  to  render  it  desirable.  Witness  No.  63  says  that  a 
broker,  under  such  circumstances,  may  use  his  own  discretion, 
unless  the  principal  expressly  tells  him  that  he  will  not  be 
bound  by  any  contract  which  is  not  in  accordance  with  his 
instructions;  and  that  even  in  that  case  the  principal  13 
bound  by  the  contract,  though  he  may  recover  damages  from 
the  agent. 

Even  if  such  evidence  were  sufficient  to  establish  the 
existence  of  a  custom,  it  would  be  impossible  to  hold  such  a 
custom  to  bo  a  reasonable  custom,  since  it  would  deprive 
a  principal  of  all  security,  and  leave  him  at  the  mercy 
of  his  agent.  In  a  recent  case,  Ireland  y,  Livingston  {a), 
to  which  our  attention  has  been  directed  by  the  learned 
Advocate  General,  an  agent  in  the  Mailritius  was  author- 
ised by  a  principal  in  England  to  ship  to  England  a  cargo 
of  five  hundred  tons  of  sugar.  Instead  of  shipping  a  single 
cargo  of  five  hundred  tons,  tho  agent  shipped  four  hundred 
tons  in  difierent  vessels,  and  was  about  to  complete  the  order 
when  the  contract  was  repudiated  by  the  principal.  The 
agent  justified  himself  on  the  ground  of  the  custom  or 
course  of  business  at  the  Mauritius ;  but,  although  the  court 
was  of  opinion  that  the  agent  had  acted  bond  fide^  and  that 
the  defendant,  the  principal,  was  taking  advantage  of  what 
was  an  honest  act  for  the  purpose  of  relieving  himself  from 

(o)  L.  Rep.  5  Q.  B.  516. 
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the  consequences  of  a  falling  market,  ifc  was  held  that  the       1871. 
defendant's  letter  was  for  a  single  cargo  office  hundred  tons      ka'yIk 
in  a  single  ship;  and  that,  the  order  being  unambiguous,  the  '^' 

custom  or  course  of  business  at  the  Mauritius  could  not  Kbshayji 
affect  the  construction  to  be  put  upon  it ;  and  that  the  plain- 
tiff's purchase  and  shipment  of  four  hundred  tons  were  not 
in  compliance  with  that  order.  The  judgment  of  the  Court 
of  Queen's  Bench  was,  therefore,  reversed,  and  judgment 
entered  for  the  plaintiff". 

In  the  present  case  we  must  reverse  the  judgment  of  the 
District  Judge,  and  disallow  the  claim  against  the  appellant, 
with  costs  on  the  respondent  throughout. 

Decree  reversed. 


Special  Appeal  No.  538  of  1870.  Feb.  e. 

Khandu  valad  Keuu  et  al Appellants. 

Ta'tia'  valad  Vithoba' Respondent 

Small  Cause  Court — Question  of  Title — Special  Appeal, 

A  suit  to  recoTer  the  price  of  the  skin  and  flesh  of  an  ox,  brought  by  a 
Maiidr    who   asserted  an  hereditary  right  to  carry  away  dead  animals  ' 

of  the  TilUge  to  which  he  belonged,  and  take  their  skins,  is  a  suit  for 
ilainftges,  and  cognisable  by  a  Court  of  Small  Causes. 

Although  a  question  of  title  be  incidentally  gone  into  in  such  a  suit,  no 
special  appeal  lies,  under  Sec.  27  of  Act  XXIII.  of  1861. 

A  decree  passed  in  a  suit  of  this  nature  is  not  a  bar  to  a  suit  for  a  general 
declaration  of  title. 

T^HIS  was  a  special  appeal  from  the  decision  of  A.  Bosanquet, 
Judge  of  the  District  of  Ahmednagar,  in  Appeal  Suit  No. 
•333  of  1869,  confirming  the  decree  of  the  Subordinate  Judge 
of  Karfid. 

The  plaintiffs  brought  this  action  in  the  Court  of  the  Sub- 
ordinate Judge  of  Kardd  to  recover  Rs.  6,  being  the  price 
ofthe  skin  and  flesh  of  an  ox  belonging  to  the  defendant, 
Tatid,  which  died  on  the  28th  of  January  1869.  The  plain- 
tiff alleged  that  they,  being  the  hereditary  Muh^rs  of  the 
village  of  Koreg&m,  were  entitled  to  carry  away  dead  animals 
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and  take  their  skins.     The  defendant  caused  the  ox  to  be 
carried  away  by  the  Mangs,  and  himself  took  the  skin. 

The  defendant  denied  the  plaintiff*  right. 

The  Subordinate  Judge  rejected  the  plaintiffs'  claim,  and 
the  District  Judge,  in  appeal,  confirmed  the  decree  of  tbe 
Subordinate  Judge. 

A  special  appeal  having  been  preferred  to  the  High  Court 
and  registered,  it  was  set  down  for  hearing  before  Lloyd  and 

KEiTBALL,  J  J. 

JJahiravnatk  Mangesh  (for  Dhirajlal  Maihuradas,  Govern- 
ment  Pleader)  appeared  for  the  appellants. 

ShivshanJcar  Govindram  for  the  respondent. 

Shivshanhar  Govindram  objected  that  no  special  appeal 
lay  in  the  case,  as  the  suit  was  one  cognisable  by  a  Court  of 
Small  Causes. 

Bahiravndth  Maiigesh,  contra : — The  suit  is  not  one 
cognisable  by  a  Court  of  Small  Causes,  and  even  if  it  is,  a 
special  appeal  will  lie,  as  a  question  of  title  has  been  inquired 
into :  Dikshit  v.  Bikshit  (a).  That  was  a  decision  of  three 
Judges,  and  must  either  be  followed,  or  overruled  by  a  Fall 
Bench.  The  subsequent  ruling  in  Batanshanhar  v.  Gulah- 
shankar  (6),  being  passed  by  two  Judges,  is  of  inferior  au- 
thority. [Lloyd,  J.,  referred  to  Eogliooram  v.  Bamchunder 
(c)  and  Godji  v.  Chokhay  Special  Appeal  No.  1  of  1868,  and 
said  that  a  Small  Cause  Court  could  go  into  a  question  of 
title  incidentally.]  A  Small  Cause  Court  can  go  into  a 
question  of  title  in  cases  of  trespass,  but  not  in  other  cases. 

Per  Curiam  : — The  Court  is  of  opinion  that  this  is  a  claim 
for  damages,  and,  therefore,  cognisable  by  a  Court  of  Small 
Causes,  and  that,  though  the  question  of  title  has  been  inci- 
dentally inquired  into,  no  special  appeal  lies  :  Sec.  27  of  Act 
XXIII.  of  1861.  This  decision  will  not  be  a  bar  to  the  plain- 
tiffs^  bringing  a  suit  for  a  general  declaration  of  their  title. 

Special  appeal  dismissed  with  costs. 

(a)     2  Bom.  H.  C.  Rep.  4.        (6)    4  Bom.  H.  C.  Rep.,  A.  C.  J.  173. 
(c)    Calc.  W.  Rep.,  Special  No.,  F.  B.  127. 
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Miscellaneous  Special  Appeal  No,  30  o/1870.  jji^jt,  g 


• 


Maha'iia'jgie,  heir  of  Narpatgir,  deceas- 
ed, heir  of  Krishngir,  also  deceased  ...Appellant. 

Axandiia'v  and  Ya'davra'v,  sons  and 
heirs  of  Krishnarav  Malhar  Somvausi, 
deceased , Respondents* 

Sartlar — Sarddr /or  Rank  and  Precedence  only — Jurisdiction* 

Where  a  person's  name  was  entered  in  red  ink  in  the  Dakbau  Sard^rs^ 
list,  indicating  that  he  was  entitled  only  to  the  rank  and  precedence  of  a 
Third  Class  Sardar : 

It  was  held  that  a  Subordinate  Judge  had  jurisdiction  to  inquire  into 
an  application  for  execution  of  a  decree  passed  against  his  ancestor  by 
the  Agent  for  Sardars  in  the  Dakhan. 

THIS  was  a  special  appeal  against  the  order  of  A.  Bosau- 
quet.  Judge  of  Ahmednagar,  reversing  the  order  of  the 
First  Class  Subordinate  Judge  at  that  station. 

On  the  15  th  of  November  1839  a  decree  was  passed  by  the 
Agent  for  Sarddrs  in  the  Dakhan  in  favour  of  the  appellant's 
uucestor  against  the  ancestor  of  the  respondents.  It  was 
not  fully  satisfied^  and  an  application  was^  therefore^  made 
to  the  First  Class  Subordinate  Judge  of  Ahmednagar,  who' 
under  dat^  the  7th  of  June  1869,  issued  an  order  for  the  at- 
tachment of  the  respondent's  ja/ia^i'/'i  rights  over  the  villages 
of  Javli  and  Shirasgam.  An  appeal  was  made  to  the  District 
Judge,  who  reversed  that  order,  recording  the  following 
reasons : — 

'^Exhibit  No.   12   shows  that  the  appellant  Anandr^v 

Krishn's  name  has  been  entered  in  the  third  class  of  the 

Agent's  list  of  Sardirs ;  but  the  respondent  produces  exhibit 

No.  15,  a  certificate  by  the  Agent  to  show  that  Anandrfiv 

Krishci's  name  has  been  entered  in  the  list  in  order  to  confer 

honour  on  him.     No  doubt,  that  was  the  object  of  entering 

Ws  name  in  the  list  of  Sarddrs,  just  as  it  was  the  object  of 

Reg.  XXIX.  of  1827,  Sec.  3,  to  confer  honour  on  certain 

persons  of  rank.    CI.  3,  Sec.  v.  of  Reg.  XXIX.  of  1827  clearly 

ahowB  that  suits  against  persons  belonging  to  the  third  of 
vni.— 4  A  c 


/ 
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A®^k the  classes  comprised  in  the  Agent's  list  shall  be  conducted 

Xaki'atgir    and  tried  by  the   Agent.     The  word  *'  suits  '*  includes  all 

AnakdkvV  snl^seqiieiit  execution  proceedings.    The  words  "against  Ae 

Krishna'ka'v  persons  of  used  in  the  3rd  clause  are  the  words  used  in  tie 

two  previous  clauses^  and  have  always  been  held  to  include 

the  property  of  the  persons  in  question .'' 

The  special  appeal  was  heard  by  Lloyd  and  Kemball,  JJ. 

lidv    tiaheb  Vishvandtli  Ndrdyan  Mandlik  and  Qmpatm 
Bhiislmr  for  tho  appellant. 

fShivshanJiiir  Oovindrdm  for  the  respondents. 

Peb  Curiam  : — ^From  the  letter  of  the  Agent  for  Sardars 
addressed  to  Anandrav  bin  Krishnarav,  and  also  from  the 
way  in  which  this  gentlenian^s  name  appears  *  in  the  list  of 
Sarddrs  dated  16th  July  1869,  and  published  in  the  Govcrti 
ment  Gazette  of  the  12th  of  August  1869,  it  is  evident  that 
Anandrav  is  entitled  orly  to  the  rank  and  precedence  of  a 
third-class  Sarddr,  and  as  there  is  no  evidence  that  he  lias 
been  relieAed  from  the  jurisdiction  of  the  ordinary  Civil 
Courts,  the  Court  must  hold  that  the  First  Class  Subordinate 
Judge  of  Ahmednagar  had  jurisdiction  in  the  case.  The 
order  of  the  District  Judge  is,  therefore,  reversed,  and  the 
case  remanded  to  him  for  disposal  on  the  other  points  raised 
in  the  appeal.     Costs  of  application  onA  nandr&v. 

Diet  net  Juxlffc's  order  reversed,  mid  case  re^naitdal 


*  The  name  is  written  thusi  in  red  ink :  '*  17 — Auundiao  Kiistnarao 
Somoon«Lee>  Juvl&y,  Ahmednuggur,  7th  October  1869.  The  Ageot 
for  Sirdars  in  the  Deccan — vide  Government  Resolution  No.  2270  of  7th 
October  1869."  And  at  the  top  of  the  list  there  is  an  "iV.B."to  the 
folbwing  effect : — '*|Tbe  names  in  red  ink  are  those  of  the  Sirdars  for  rank 
and  precedence  only." 
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Special  Appeal  No.  468  0/ 1870.  '  1871. 

^  "^^  "^  Feb.  27. 


Yella'pa'  valad  Bhima'pa',  and  Ka'skia' 
valad  Mudkia'    Appellants. 

Ma'nku',  a  minor,  by  his  guardian  Sale 

•  

kom  Shetia , Respondent. 

Caute  of  Action — MaMr — 'Right   to  share  in  the  Carcasses  of 

Bead  Animals, 

A  suit  by  one  of  the  Mahfirs  of  a  Tillage  against  his  fellow-M&hdrs  to 
establish  his  right  to  share  in  the  Mdhdrs'  perquisites,  such  as  the  carcasses 
of  dead  animals,  &c.,  will  lie,  though  such  a  claim  be  not  tenable  against 
thervots  who  mav  have  owned  such  animals  when  alive. 

THIS  was  a  special  appeal  from  the  decision  of  J.  R.  Naylor, 
Acting  Senior  Assistant  Judge  at  Kalladgi,  in  Appeal 
Suit  Xo.  1 1  of  1870,  confirming  the  decree  of  the  Subordinate 
Judge  of  Bijipur. 

The  plaintiff,  Mdqikid,  alleged  that  he  was  entitled  to  a 
two-annas  share  in  the  Mdhdrs^  tvatan  in  Monje  Bedzurgi, 
Tilukd  Bijdpar,  and  as  such  was  entitled  to  share  in  all  the 
cnstomary  perquisites  (the  carcasses  of  dead  cattle,  &c.), 
and  that  the  defendants  had  obstructed  him  in  the  enjoy- 
ment of  his  share  of  such  proceeds  on  the  1st  of  June  1869. 
He  claimed  to  recover  these  proceeds  or  their  value,  estimated 
at  25  rupees. 

The  defendants  answered  that  the  plaintiff  had  not  a  two- 
annas  share  in  the  tvatan,  but  that  he  acted  as  a  substitute 
for  the  true  sharer  during  the  absence  of  the  latter  from  the 
village,  and,  as  the  true  sharer  had  returned  to  the  village, 
the  plaintiff  had  no  longer  any  claim. 

The  Subordinate  Judge  of  Bijdpur  found  in  favour  of  the 
plaintiff. 

The  defendant  thereupon  appealed  to  the  Acting  Senior 
Assistant  Judge  at  Kalladgi,  who  recorded  the  following 
jndgment  in  confirming  the  decision  of  the  lower  court :  — 

"The  evidence  on  either  side  is  entirely  oral,  and,  as  usual 
incaseeof  this  kind,  open  to  several  objections.  An  ap- 
pellate court,  in  trying  a  case  like  this,  must  necessarily 
ftttach  great  weight  to  the  judgment  of  the  Judge  who  heard 
all  the  evidence ;  and  I  cannot  say  that  I  see  any  reason. 
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1871.       upon  the  whole,  to  lead  me  to  think  that  the  decision  is  con- 

Yella'pa'       .  ,  .J 

Bhima'pa'     trary  to  eviaenoe. 

v.  '  ^'  It  seems  that  both  parties  are  agreed  that  the  watan  is 

Ma'nkia'.  divided  into  two  principal  shares  of  eight  annas  each,  and 
that  the  dispute  in  this  case  is  as  to  a  fourth-share  of  one  of 
these  principal  shares.  There  seems  to  be  no  difiFerence  of 
opinion  as  to  who  are  the  owners  of  the  other  three-fourtlis 
of  this  share,  but  the  defendants  say  that  the  plaintiff  has 
been  holding  the  remaining  fourth-share  for  the  true  owner, 
while  the  plaintiff  asserts  that  he  is  the  actual  owner  of  the 
share. 

''  There  is  certainly  a  good  deal  of  improbability  about  the 
defendants*  story^  and,  although  faults  may  be  detected  in  the 
evidence  put  in  by  the  plaintiff,  I  cannot  say  that  the  Sub- 
ordinate Judge  has  erred  in  attaching  more  weight  to  the 
plaintiff's  witnesses  than  to  the  defendants'." 

The  defendants  appealed  from  this  decision,  and  the  appeal 
Was  argued  before  Gibbs  and  Melvill,  JJ. 

Dhimjldl  Mathurddas,  for  the  appellants,  submitted  that 
as  the  Mahirs  of  a  village,  as  against  the  owners  of  cattle; 
had  no  right  to  the  carcasses  of  such  cattle,  no  action  would 
lie  to  establish  such  a  supposed  right. 

Oanesh  Hari  Patvardhan  for  the  respondent. 

Gibbs,  J. : — It  has  been  objected.  On  the  part  of  the  special 
appellants,  that  the  plaintiff^s  claim  cannot  lie,  as  it  has  been 
repeatedly  decided  in  this  court,  in  suits  for  the  proceeds  of 
the  carcasses  of  dead  cattle  between  the  Mahars  and  the  ryot- 
owners  of  the  cattle,  that  the  person  who  owned  the  cattle 
while  alive  has  also  a  right  to  the  property  in  the  dead 
carcass  of  such  cattle,  and  may  dispose  of  it  to  anybody  ho 
pleases.  The  present  suit,  however,  is  not  of  that  description. 
Though  the  owner  of  cattle  is  not  bound  by  the  Mahfir's 
rights,  yet,  as  between  themselves,  a  Mahfir  has  a  right  of 
action  against  his  brother-Mahirs  for  a  share  in  the  proceeds 
of  the  perquisites  of  the  ivatariy  which  is  their  common  inher- 
itance. No  ground  in  law  has  been  shown  for  reversing  the 
decree  appealed  against.  We,  thei'efore,  confirm  the  deci- 
sion of  the  lower  courts,  with  costs  on  the  appellants. 
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Beferred  Case.  •  1671. 

•^  March  14. 

Ja'lam  Ptjnja' Plaintiff. 

Khoda'  Javba'   Defendant. 

CosiS'-Bomhay  Act  V.  0/ 1864 — Suit  for  Costs  incurred  in  a  Possessory       m 

Suit — Mamlatdar's  Court.  /r>%  J 

No  Action  lies  for  the  recovery  of  costs  incurred  by  a  defendant  in  de-    /*  Z. »  TK%  \ 
fending  himself  in  a  possessory  suit  brought  against  him  in  a  Mdmlatd^r's  f 

Court  under  Bombay  Act  V.  of  1864.  f^tryh^      ^  uO  • 

pASE   firtated  for  the   opinion  of  the  High  Court  by  Rdv 
Bah^dnr  Gopalrdv  Hari  Deshinukh,  Judge  of  the  Small 
Cause  Court  at  Ahmeddbad : — 

"Is  an  action  for  the  recovery  of  costs  incurred  in  the 
IKmlatdir^s  Court,  in  defending  a  claim  to  possession  of  land 
under  Bombay  Act  V.  of  1864,  maintainable  ? 

"  Can  the  Mukhti&r's  fee  be  included  in  the  costs,  and,  if  so, 
at  what  rate?  *    *        *  *  *  He 

"  It  appears  that  the  defendant  filed  a  suit  in  the  Mamlatdar's 
court  against  the  plaintifif  for  possession  of  a  field  situated  in 
the  village  of  Hathez.  The  plaintiff  employed  a  Mukhtiir  to 
defeud  his  right,  which  was  ultimately  allowed  by  the  Mam- 
latddr  under  date  the  25th  of  July  1870.  Now  the  plaintiff 
sues  the  defendant  for  the  recovery  of  Rs.  16-3-6,  alleged  to 
have  been  expended  by  him  in  defending  himself. 

"The  details  of  the  said  sum  were  as  follows  : — 

Fee  paid  to  the  Mukhtidr  Rs.  14  0  0 

Stamp  for  power  of  attorney „  0  8  0 

Stamp  for  written  statement  „  0  8  0 

Stamp  for  copy  of  Mamlatdar's  order    . . .  „  1  3  6 

Rs,     16     3     6 

"  The  defendant  pleads  that  the  court  may  hold  him  liable 
for  such  costs  as  it  may  think  just. 

"  Sec.  3  of  Bombay  Act  V.  of  1864  states  that  'all  suits 
under  this  Act  shall  be  commenced  by  a  plaint,  which  shall 
be  pre&ented  to  the  Mdmlatdir  in  open  court  by  the  plaintiff 
iu  person,  or  by  his  recognised  agent/    Tljis  appears  to 
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1871.       allow*  the  employment  of  Makhtiars^   and  they  generally 
Ja'lamPlnja;  practise  in  the  M^mlatddr's  Court;  but  there  is  no  recog- 

Khoda'      nised  standard  by  which  their  fee  is  re&rulated.    There  is 

JavkV.  .  ., 

nothing  said  about  the  award  of  costs  in  the  Act  above  re- 
ferred to.  Mdmlatdars^  as  far  as  I  know^  do  not  award  them. 
The  Mdmlatdar's  order,  produced  by  the  plaintiflf,  is  silent 
.  ■  r  about  them.  Hence  the  party  gaining  the  case  has  brougbt 
a  claim  for  damages  in  this  court. 

*'  With  reference  to  the  first  question,  my  opinion  is  that  the 
claim  is  maintainable ;  and  with  reference  to  the  second,  I 
think  that  such  fee  as  the  court  may  think  fit  may  be  al- 
lowed. As  there  is  no  provision  in  the  Act  above  referred  to 
in  respect  to  costs,  and  as  there  is  no  standard  of  fees  for 
Mukhti^rs,  I  entertain  some  doubts  on  the  subject,  and 
hence  make  this  reference.'* 

The  reference  was  considered  by  Wbstropp,  C.  J.,  and 
Kemball,  J. 

Per  Curiam  : — The  Court  is  of  opinion  that  an  action  for 
the  recovery  of  costs  incurred  in  the  Mamlatddr^s  Court,  in 
defending  a  claim  for  possession  of  land  under  Bombay  Act 
V.  of  1864,  is  not  maintainable.  This  Act,  except  in  Sec. 
11,  is  silent  as  to  costs.  That  section  relates  only  to  costs 
as  between  witnesses  and  the  parties  respectively  requiring 
their  attendance.  The  Act  makes  no  provision  whatever  for 
the  award  of  such  costs  as  are  sued  for  now  in  the  Court  of 
Small  Causes,  namely,  costs  as  between  party  and  party ; 
the  Court,  therefore,  thinks  that  it  must  infer  that  tlir 
Legislature  did  not  intend  that  costs  should  be  recoverable. 
The  Court,  therefore,  cannot  see  how  it  can  bq  properly  held 
that  such  an  action  will  lie.  The  second  question,  namely, 
Can  the  Mukhtidr's  fee  be  included  in  the  costs  ?  and,  if  ?o, 
at  what  rate  ?  is  only  a  branch  of  the  first,  and  the  Court 
directs  that  both  questions  be  answered  in  the  negative. 

Reply  accordingly. 


^^    ^'^     .    ^ ,  -      AiVELLATB   CIVJL  JUKISDICTION.  31 

'  '       /S/?eciaZ  ^»«t^aZ  lYo.  5i8  of  1870.  1871. 

^  -^^  *^  March  28. 

Ba'i  Kesak,  widow  of  Nicliha Aj)'pdlanl. 

Ba'i  Gan'Ga',  widow  of  Raglia,  &  Makanji 
Dl'llabh Responden  ts. 

Minors'  Act^{Bambay) — Vesting  of  Minor* s  Property — Unautkorited 
Alienation — Guardian  of  a  widowed  Daughter 'in-law — Repayment  of  Pur- 
chase-money, 

A  Hindu  widow  is  the  proper  guardian  of  her  deceased  son's  widow^  iu 
the  absence  of  any  person  claiming  a  preferential  title  to  succeed  to  the 
cvtate  of  the  latter. 

.\ji  alienation  hy  the  natural  guardian  of  a  ward's  immoveable  estate 
iiiade  without   having  ohtained  a  certificate  under  the    Minors'  Act  is 

iivalid. 

I1ic  Court,  while  declaring  such  an  alienation  invalid,  will,  under  spe- 
<:al  circumstances,  order  the  ward  to  repay  the  amount  of  the  purchase- 
money  paid  to  the  guardian,  before  setting  aside  the  sale  and  directing 
tlic  ulienated  property  to  be  made  over  to  the  ward. 

THIS  was  a  special  appeal  from  the  decision  of  W.  II. 
Ncwnhain,  Acting  Judge  of  tlie  District  of  Sitrat,  in 
Appeal  Suit  No.  82  of  1870,  amending  the  decree  of  the 
Munsif  of  Balsdd. 

• 

The  special  appeal  was  argued  before  Gibbs  and  Melvill, 

•ij. 

Xdndbhdi  Ilandds  for  the  special  appellant. 

Xaginddft  Ttdsidds  for  the  respondent  Makanji  Dullabh. 

lliere  was  no  appearance  for  the  respondent  Bdi  Gangd. 

The  facts,  in  so  far  as  they  ai'e  material,  sufficiently  appear 
iVoin  the  following  judgment : — 

(tibbs,  J. : — This  is  an  action  brought  by  the  guardian  of 
'j ai  Kesar  (and  the  subsequent  proceedings  after  her  coming 
■  *'  ago  have  been  carried  on  by  Kesar  herself)  to  have  a  sale  of 
'  tlf  a  house,  and  a  mortgage  of  some  fields,  set  aside,  and  to 
'..ive  the  property,  i»e,,  the  entire  house  and  fields,  made 
•  •\er  to  her,  she  alleging  that  Bii  Gauga  had  no  power  to 
ilienate  or  to  retain  any  of  the  property. 

The  facts  found  are  these  : — Nichha,  when  a  minor,  mamed 
Kesar,  and  died  in  a.d.  18G3,  before  he  came  of  age,  leaving 
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^^^j Ills  widow  childless.     It  appears  that  the  mother  of  NicliM, 

^,.  Bdi  Ganga,  had  administered  to  her  minor  son's  property 
^''\?al^^  from  the  time  of  her  husband's  death,  and,  for  what  the  lower 
courts  have  found  to  be  necessary'  expenses,  incurred  debts, 
to  meet  which  she,  as  manager,  mortgaged  some  fields  in 
1863,  before  Nichha  died,  and  also  about  October  1864  sold 
half  the  family  house  to  Makanji. 

Act  XX.  of  1864  came  into  force  on  the  24th  of  March 
of  that  year,  and  in  1866  Kesar's  mother  applied  for  a  cer- 
tificate of  administration  to  Kesar,  which  was  granted,  and 
she  then  filed  this  action. 

The  Subordinate  Judge  found  on  re-trial  that  Kesar  waa 
entitled  to  all  Nichhd's  estate,  except  what  Ganga  had  a 
claim  to  as  maintenance ;  but  he  found  Gang^  had  power  to 
make  alienations  as  mother  and  guardian,  and  also  that  she 
could  keep  some  of  the  property  on  account  of  maintenance. 

The  District  Judge  amended  the  decree  of  the  Subordinate 
Judge  in  regard  to  Gangd^s  maintenance,  but  in  other  re- 
spects confirmed  it. 

Kesar  specially  appeals,  and  it  is  admitted  that  the  mort- 
gage made  before  Nichha^s  death  cannot  be  disputed,  aud 
that  the  only  point  for  us  to  deal  with  is  whether  the  sale  of 
the  half-house  in  1864  by  the  mother-in-law,  after  the  pars- 
ing of  Act  XX.  of  1864,  and  without  her  holding  a  certificate 
under  that  Act,  is  good  or  not. 

On  this  point  our  attention  has  been  drawn  to  S.  A.  No. 
391  of  1869— Couch,  C.  J.,  and  Warden,  J.— in  which,  from 
a  note  of  their  judgment  taken  by  Mr.  Dhirajldl,  who  Viba 
engaged  in  the  case,  and  who  obligingly  lent  it  to  the  Court, 
it  appears  they  set  aside  a  sale  made  under  circumstance3 
similar  to  those  in  the  present  case,  because  the  manager, 
the  vendor,  had  no  certificate  under  Act  XX.  of  1864. 

Cases  were  also  cited  from  1  Beng.  L.  Rep.,  F.  B.  R.,  p.  41' 
(a),  and  8  Calc.  W.  Rep.,  Civ.  R.  331  (h)  :  these  were  deci- 
sions on  the  Bengal  Minors'  Act  (XL.  of  1858),  but  we  need 

(a)  Madhusudan  Manji  v.  Debi^obinda  Newgi. 

(b)  Mussamut  S.  Koer  v.  Boshisht  Narain  Singh. 
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not  notice  them  further^  because  the  wording  of  that  Minors*      A®?^- . 
Act  (which,  however,  formed  the  model  for  A ct  XX.  of  1 864)       ^  \,  ^^^^ 
differs  as  regards  the  2nd  section.     In  the  Bengal  Act  the  ^^^  Q^^ca.' 
property  of  the  minor,  it  is  said,  "  shall  be  subject  to  the 
jurisdiction  of  the  Civil  Courts,"  while  in  the  Act  for  Bombay 
the  words  are  "  the  property,'*  &c.,  ''  shall  vest  in  the  Civil 
Courts  j*'  and  we  think  that  it  was  this  term  "  vest,**  and  the 
analogy  to  the  same  term  in  the  Insolvent  Debtors*  Act 
regarding  the  insolvent*s  property,  which,  from  the  time  he 
files  his  schedule,  vests  in  the  Official  Assignee,  which  may 
have  led  Sir  Richard  Couch  and  Mr.  Justice  Warden  to  adopt 
the  view  which  they  did  in  their  judgment. 

But  before  deciding  the  point  there  raised,  it  would  be 
desirable,  we  think,  to  ascertain  whether  Bdi  Ganga,  as  the 
mother-in-law,  was  her  daughter.in.law*s  natural  guardian 
after  her  son*s  death.  No  authorities  at  the  argument  were 
shown  us  on  this  point,  but  upon  searching  the  standard 
works  on  the  subject  we  have  no  doubt  but  that,  after  the 
death  of  Nichhd,  his  mother  was  the  rightful  guardian  of  his 
minor  widow,  and,  therefore,  could  act  on  her  behalf. 

Grady's  Hindu  Law,  page  65,  quoting  from  Macnaghten's 
Pionciples  of  Hindd  Law,  1 04,  says :  "  When  married,  the 
woman  becomes  a  member  of  her  husband*s  family,  and  is  un- 
der their  control,  her  husband  being  her  natural  guardian. 
In  his  default,  his  sons,  grandsons,  and  great-grandsons.  In 
their  default,  the  husband*s  heirs  generally,  or  those  who  will 
inherit  his  property  after  her  deatL  In  default  of  them, 
her  paternal  relations.  In  their  failure,  her  maternal  kin- 
dred** will  be  the  widow*s  guardians. 

Strange,  Hindu  Law,  page  244,  establishes  the  widow*s 
dependence  for  protection,  if  she  have  no  sons,  "  on  the  near 
Innsmen  of  her  husband.** 

In  the  Daya-Bh%,  Ch.  XI.,  Sec.  i.,  cl.  64,  we  find : 
^'^Vhen  the  husband  is  deceased,  his  kin  are  the  guardians 
of  his  childless  widow.** 

These  authorities  tend  to  show  that  Gangd,  after  her  son's 
death,  was  the  proper  guardian  of  his  widow,  as  in  the  event 

VIU. — 5  A  c 
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^^71.        of  Kesar^s  death  Ganga  would  inherit,  and,  such  being  the 
„,  case,  her  alienation  would  be  good  had  not  the  Minors'  Act 

^^^t'1''^^    intervened.     After  the  passing  of  that  Act,  wo  think  that  it 
was  not  competent  to  Gangd  to  alienate  immoveable  property 
without  having  obtained  a  certificate,  and  the  permission  of 
the  court  to  such  alienation.     But,  before  making  an  order 
to  set  aside  the  sale,  wo  would  refer  to  a  case  noted  in  4 
Bengal  Sadr  Divani  Adalat  Reports,  p.  243,  Roo  v.  Marquii^ 
quoted  by  the  present  Chief  Justice  in  his  decision  in  Ndoroji 
Berdmji  v.  Rogers  («),  which  may  guide   us   to  a  decision. 
Let  us  collect  the  facts  found  by  the  lower  courts ;  these  are 
an  actual  management  of  the  estate  by  Ganga  for  some  years, 
from  her  own  husband's  death  until  her  son's  death,  and 
subsequent  to  that  for  at  least  three  years  more,  without 
opposition  by  Kesar  or  any  one  on  her  behalf,  the  bona  fides 
found  to  exist  in  all  the  transactions,  and  the  necessity  for 
the  debts  incurred.     These  are  all  held  proved,  and  we 
may,  therefore,  follow  the  principle  laid  down  by  the  Sadr 
Court  in  the  case  above  quoted,  and  while  decreeing  that, 
owing  to  Gangd  not  having  a  certificate  under  Act  XX.  of 
1864  when  she  sold  it,  Kesar  may  recover  the  half-house 
sold  to  Makanji,  we  direct  that,  before  she  does  so,  she  must^ 
within  six  months  from  this  date,  pay  into  court  the  amount 
of  the  purchase-money  paid  by  him  to  Gangd,  together  with 
the  cost  of  any  improvements  or  necessary  repairs  made  by 
him,  if  there  be  such,  and  that  should  she  fail  within  six 
months  to  do  so,  the  sale  to  stand  good.     The  costs  through- 
out to  be  borne  by  Bai  Kesar. 

(fl)  4  Bom.  H.  C.  Rep.,  O.  C.  J.  78. 
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';r    >,  yy  .  '^  .Special  Appeal  No,  599  o/1870.  1871. 

r/X>r.-;^  :   X         ■:>    ^                                                                                               March  29. 
__   -^  

Yesa'ji  A'pa'ji  Pa'til Appellant. 

Yesa'ji  Mha'loji Respondent. 

Civ.  Proc.  Code,  Sec,  15 — Declaratory  Decree^Right  to  be  declared 
Vadil  or  Elders-Act  XL  o/lS43. 

A  suit  to  be  declared  vadil,  or  elder,  ainoug  the  holders  of  a  paiilki 
waian  will  not  lie.  as  upjii  such  declaration  no  consequential  relief  can  be 
given:  see  Act  XI.  of  184:3. 

THIS  was  a  special  appeal  from  the  decision  of  A.  C»  Watt^ 
Acting  Senior  Assistant  Judge  of  the  District  of  Puna  at 
Solapur,  confirming  the  decree  of  the  Subordinate  Judge  of 
Pandharpur. 

The  special  appeal  was  heard  before  Gibus  and  Kemball, 
JJ. 

Shaniaram  Narayayi  for  the  special  appellant. 

Nagindds  Tulsidas  for  the  special  respondent. 

Pee  Curiam  : — In  this  case  the  plaintiff  sued  for  a  declara- 
tory decree,  under  Sec.  15  of  the  Civil  Procedure  Code,  to 
have  it  declared  that  he  was  vadil  or  elder  in  the  patilki 
waian  of  Tdnali  to  the  defendant,  who  was  his  half-uncle. 
The  lower  courts  have  rejected  the  claim,  because,  Isthjj  the 
plaintiff^s  father  not  having  been  pardganda  (absent)  for 
twelve  years,  the  plaintiff  could  not,  in  accordance  with 
Hindu  law,  sue  j  and,  2/it?/i/,  that  by  the  decision  in  2  Bom. 
H.  C.  Rep.  342  (a)  such  a  suit  as  the  present  will  not  lie. 

^rhe  Court  concurs  with  the  Senior  Assistant  Judge  in 
considering  that  this  suit  will  not  lie,  and,  therefore,  need 
not  consider  the  other  ground  for  rejection  given  by  that 
officer.  The  Court  would  not  have  deemed  it  necessary  to 
place  any  judgment  on  record,  had  it  not  appeared  from  ex- 
hibit No.  17  that  the  plaintiff  was  referred  to  the  civil  court 
by  the  revenue  ofiicer  of  the  district,  showing  that  the 
previous  judgments  of  this  court  are  not  understood,  We, 
therefore,  record,  for  future  guidance,  that,  in  the  opinion 

•   C«)  ^' W;»  hin  Sankr^ji  Bhosk  v.  Niloji  bin  Baloji  Bhoele. 
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__i5ZL of  this  ELigh  Court,  no  court  will  give  a  declaratory  decree 

Pa'til       unless  it  can  also,  if  asked  for,  give  consequential  relief ; 
YEa^A'ji       ®®®  ^^®  authorities  cited  in  Beattie  et  al  y»  Jetha  Dwngam 

Mha'lojj,  (a).  Now  to  apply  this  principle  to  the  present  case. 
By  Act  XI.  of  1843,  the  sharers  in  an  hereditary  watan  can 
select  any  sharer  to  perform  the  duties  of  the  office,  or,  if  the 
sharers  fail  to  select,  the  Collector  may  choose  any  one  of  the 
sharers.  If,  therefore,  a  declaratory  decree  be  given,  sta- 
ting that  the  plaintiff  is  vadil,  no  consequential  relief  could 
follow,  as  whether  he  be  vadil  or  not  he  would  be  just  as 
eligible,  and  no  more  so,  for  the  office  o^pdtil,  if  the  sharerS; 
or  in  their  default  the  Collector,  choose  to  select  him. 

If  the  question  had  been  whether  the  plaintiff  was,  or  was 
not,  one  of  the  bhditband  or  sharers  in  the  tvatauj  it  woold 
have  been  a  different  thing,  as  in  the  event  of  his  proving 
himself  to  be  a  sharer  consequential  relief  might  have  been 
afforded  him  if  the  Collector  or  his  co-sharers  ignored  his 
rights. 

The  decree  of  the  lower  court  must  be  confirmed  with  costs. 

Decree  conjinned. 

(fl)    6  Bom.  tt.  C.  Rep.,  O.  C.  J.  152. 
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Special  Appeal  No.  343  o/1870.  ^1871-^ 


Natha'  Hari Appellant. 

Jamki,  widow  of  Valyd Bcspondent. 

Hindu  haw — Hindu  JVidow*s  Right  as  Representative  of  her  Husband 
-Cir.  Proc.  Code,  Sees,  104,  203,  210.  249,  and  ^S9— Rights  of  a  bona 
fide  Purchaser  without  notice  at  an  Execution-Sale — Liability  of  a  Legal 
Bepresentative. 

Where  a  Hindu  died  leaving  a  childless  widow  and  a  separated  brother  *• 

It  was  held  that,  until  a  legal  representative  is  appointed  to  the  de- 
ceased's estate,  his  widow  is  the  only  person  who  can  defend  a  suit  as  his 
representative ;  and  that  while  a  decree  obtained  agaiDst  the  widow  will 
enable  a  creditor  to  attach  and  sell,  not  onlv  the  widow's  life-estate  in  the 
immoveable  property,  but  also  the  reversionary  estate  of  the  remainder- 
man, yet  a  decree  obtained  against  the  remainderman  will  not  enable  the 
creditor  to  touch  the  estate  in  the  hands  of  the  widow. 

When  a  decree  has  been  obtained  against  A  in  his  life-time,  and  A  dies 
before  execution,  A's  estate  is  properly  described  in  the  proceedings  in 
execution  as  the  estate  of  A  (Sec.  210,  Code  of  Civil  Procedure);  and  in 
the  certificate  of  sale  the  purchaser  is  properly  declared  to  have  purchased 
the  right,  title,  and  interest  of  A  in  the  property  sold ;  but  this  procedure 
is  improper  in  cases  in  which  the  debtor  dies  before  or  pending  the  suit, 
and  the  suit  is  brought  or  continued  against  his  representative.  In  such 
cases  the  representative,  and  not  the  deceased  person,  is  the  defendant 
'Sees.  104  and  203);  and  in  the  notification  of  sale  (Sec.  249)  and  in  the 
certificate  of  sale  (Sec.  259)  it  ought  to  be  set  forth  that  what  is  sold  is 
the  right,  title,  and  interest  of  the  representative  on  the  record. 

A  bond  fide  purchaser  without  notice  for  valuable  consideration  at  an 
anction-sale  is,  as  a  general  rule^  entitled  to  protection,  notwithstanding 
any  irregularity  or  defect  in  the  proceedings  or  decree  in  the  suit.  But 
tvhen  the  decree  is  against  the  representative  of  a  deceased  person,  the 
[)urchaser  is  bound  to  satisfy  himself  that  the  party  sued  as  the  representa* 
tive  of  the  deceased  is  his  legal  representative. 

The  legal  representative  of  a  deceased  person,  though  not  a  party  to 
the  suit,  will  be  bound  by  the  execution- sale,  if  he  either  knowingly 
allow  ed  the  suit  to  be  defended  by  another  person  claiming  to  be  the  legal 
representative,  or  if,  knowing  of  the  sale,  he  stood  by  and  allowed  the 
purchaser  to  pay  in  the  belief  that  he  acquired  a  good  title. 

Edalji  Hormasji  et  ah  v.  Mdhabu  Begum,  Special  Appeal  No;  266  of- 
18G9,  considered. 

THIS   was   a  special  appeal  from   the   decision  of  C.  6. 
Kemball^  Judge  of  the  District  of  Surat,  in  Appeal  Suit 
No,  10  of  1870,  confirming  the  decree  of  Davlatrdi  Samptrii) 
Subordinate  Judge  of  Balsad. 

The  special  appeal  was  heard  before  Gibbs  and  Melvill, 
JJ. 
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1871.  Ndnabhdi  HaMds,  for  the  special  appellant : — The  appel- 

„^  lant  13  a  purchaser  at  a  court's  sale,  and  cannot  be  ousted 

Jamni.  y^y  ^^y  irregularities  of  the  suit  under  the  decree  of  whicli 
the  sale  took  place  :  Edalji  Hormasji  and  Lakhmidas  v.  Mi- 
h&hu  Begum,  Special  Appeal  266  of  1869,  decided  on  tlie 
21st  of  September  \S&9',Jugal  Kishor  Boiierjeo  y.  Abhaija 
Gharan  8arma  (a),  Jan  All  v.  Jan  All  Chowdhry  (b),  and 
Fyazooddcen  Bluoya  v.  Shumsunissa'  Beebee  {c). 

Dhtrajldl  Mathuradds,  Government  Pleader,  for  the  special 
respondent,  cited  and  relied  upon  Abdool  Hye  v.  Nawab  Eaj 
(cZ),  Shurfiiii  Beebee  v.  Collector  ofSarim  (e),  Rayasangji  ild- 
dhavasangji  et  ah  v.  The  Executors  ofDdydbliai  {f),  and  Dart^s 
Vendors  and  Purchasers,  pp.  1092  and  1094. 

The  following  authorities  were  also  refen*ed  to:  Goptij 
niohim  Thakoory.  Sebin  Gower  {g),  Ghnmler  Kant  Surmdh  and 
atiother  v.  Bissesur  Surtnah  Ghuckerbutty  (A),  and  Story's 
Eq.  Jur.,  para.  385. 

Cur.  adv.  vult* 

April  5.  Melvill,  J. : — The  plaintiff  in  this  suit  is  a  par 
chaser  at  an  execution-sale  under  a  deci'ee  obtained  against 
the  estate  of  Vdly6,  deceased,  who  was  represented  in  the 
suit  by  his  brother  Lakhmi.  The  defendant  is  the  widow  of 
Valyi,  and  she  resists  the  deliveiy  of  possession,  on  the 
ground  that  she,  and  not  Lakhmd,  is  the  legal  representative 
of  the  deceased,  and  should  have  been  a  party  to  the  suit. 

The  District  Court  has  found  that  Vdiyi  and  Lakhmd 
were  separated  brothers,  from  which  it  follows  that  Y&ljUs 
widow  is  his  heir.  As  such  it  must  be  held  that  (a  cortificato 
of  administration  not  having  been  granted  to  any  one  else) 
she  is  the  sole  legal  representative  of  the  deceased,  notwith- 
standing that  the  brother,  as  reversioner,  may  be  equally 
interested  in  the  administration  of  the  deceased^s  estate,  and 

(a)    IBeng.  L.Rep.,A.  C.  J.  84.      (b)    10  Calc.  W.  Rep.,  Civ.  R.  15^. 

(c:  12  Ibid.  508. 

(d)     9  Calc.  W.  Rep.,  Civ.  R.  U6.        (e)    10  Ibid.  199. 

(/)    3  Bo  m  H.  C.  Rep.,  A.  C.  J.  106. 

Cg)  2  Mor.  Dig.  106. 

W  7  Calc.  W.  Rep.,  Civ.  R.  312. 
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especially  in  resisting  the  claims  of  creditors.     "  In  the  case        1871. 

of  Hindus/'  says  Sir  Edward  Hyde  Bast  (Notes  of  Decided     ^^^^     ^^^ 

Cases,  Morley's 'Digest,  Vol.  II.,  p.  Ill),  "  the  real  and  per-       Jamni. 

sonal  estate  going  to  the  same  person,  there  is  no  occasion  for 

the  mortgiga-creditor  (or  other  creditor,   according  to  the 

nature  of  the  debt)  to  look  to  different  representatives  of  his 

deceased  debtor  :  and  if  there  bo  no  reason  for  doing  so,  from 

tlie  different  funds,  real  and  personal,  being  in  different  hands* 

general  convenience  will  be  better  consulted  by  preserving 

the  unity  of  responsibility.     Now,  not  only  are  the  real  and 

personal  funds  in  the  same  hands,  namely,  of  the  widow,  in 

case  there  be  no  son,  but  by  the  same  law  she  may  be  sued 

for  any  debt  of  her  deceased  husband,  and,  after  judgment 

recovered,  execution  would  go  equally  against  his  lands  in 

her  hands,  as  against  his  personal  property.     It  is,  moreover, 

her  duty  to  pay  off  the  mortgage- debt,  as  well  as  all  other 

debts  of  her  husband,  provided  there  are  assets,  either  real 

or  personal :  and  if  she  alone  may  sell,  why  may  not  she  alone 

be  sued  V 

We  must  hold  that,  so  long  as  no  legal  administrator  has 
been  appointed,  the  childless  widow  of  a  separated  Hindu  is 
the  only  person  who  can  defend  a  suit  as  his  representative ; 
and  that,  while  a  decree  obtained  against  the  widow  will 
enable  a  creditor  to  attach  and  sell  not  only  the  widow's 
life-estate  in  the  immoveable  property,  but  also  the  rever- 
}>ionary  estate  of  the  remainderman,  yet  a  decree  obtained 
against  the  remainderman  will  not  enable  the  creditor  to 
touch  the  estate  in  the  hands  of  the  widow. 

Bat  it  is  contended  for  the  plaintiff  that,  inasmuch  as  no 
fraud  or  collusion  is  alleged,  either  in  respect  of  the  suit  or 
the  sale  under  the  decree,  the  plaintiff,  as  a  honajide  purchaser 
withoat  notice  for  valuable  consideration,  is  entitled  to  pro- 
tection^ notwithstanding  any  irregularity  or  defect  in  the 
proceedings  or  decree  in  the  suit.  The  decision  in  Special 
Appeal  No.  266  of  1869  is  relied  on  in  support  of  this  con- 
tention. That  was  a  suit  between  the  purchaser  at  a  sale  in 
ezecafcion  of  a  decree  obtained  against  the  widow  of  a 
MnbanunadaDj  as  her  husband^s  representative,  and  another 


.:UL 


V. 

Jamxi. 
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1S7L  sharer  or  residuary,  wlio  sought  to  recover  his  share  from 
the  purchaser,  on  the  ground  that  he  had  not  been  made  a 
party  to  the  suit.  It  is  scarcely  necessary  to  observe  tliat 
the  widow  of  a  Muhammadan,  when  there  are  other  sharers 
and  residuaries,  occupies  a  very  different  position  from  that 
of  the  childless  widow  of  a  separated  Hindu,  and  it  woald 
be  diflBcult  to  hold  that  the  Muhammadan  widow,  not  having 
taken  out  a  certificate  of  administration,  would,  under  such 
circumstances,  be  the  sole  legal  representative  of  her  husband. 
That  question  was  not  gone  into  in  the  case  referred  to ; 
but  it  was  decided  that,  whether  or  not  the  widow  was  the 
sole  legal  representative  of  the  deceased,  the  purchaser  had 
acquired  a  good  title  by  virtue  of  the  certificate  granted 
under  Sec.  259  of  Act  VTII.  of  1859. 

In  that  appeal  the  point  was  not  argued;  and,  though 
there  was  an  application  for  review  of  judgment,  the  general 
cori'ectness  of  the  view  adopted  by  the  court  was  not  ques- 
tioned. But,  after  hearing  the  arguments  in  the  present 
case,  we  are  of  opinion  that  the  former  decision  of  the  court 
cannot  bo  supported  to  its  full  extent.  It  is  undoubtedly 
desirable  that  innocent  purchasers  at  court-sales  should  be 
protected,  and  that  they  should  not  be  required  to  go  behind 
the  decree  in  order  to  satisfy  themselves  of  the  regularity  of 
the  proceedings  in  the  suit.  In  Jan  Ali  v.  Jan  All  Cliow* 
diy  [i)  it  was  held  that  the  sale  to  A  under  a  decree  obtained 
against  B  was  binding  against  B,  notwithstanding  that  the 
decree  was  obtained  ex  parte,  notwithstanding  that  B  had 
never  had  any  knowledge  of  the  ex  parte  proceedings  taken 
out  against  him  until  after  the  sale,  and  notwithstanding 
that  the  decree  had  been  set  aside  in  review.  Several 
authorities  bearing  on  the  point  are  referred  to  by  Sir  Barnes 
Peacock  in  that  case,  and  by  Mr.  Justice  Norman  in  Chundcr 
Kant  Sui^mah  and  another  v.  Bissesur  Sui*niah  Chucierhdiij 
(j).  It  may  undoubtedly  bo  laid  down  as  a  general  rule 
that  a  hona  fide  purchaser  shall  not  lose  the  benefit  of  his 
purchase  by  any  irregularity  of  the  proceedings  in  a  cause; 

(i)  1  Beng  L.  Rep.,  A.  C,  J.  56 ;  S.  C.  10  Calc.  W.  R.,  Civ.  R.  154- 

(;)  7  Calc.  W.  Rep.,  Civ.  R.  312. 
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Lloyd  v.Johnes  {k)  ;  Curtis  v.  Price  (Z).    But  though  this  rule        ^871. 
applies  when  the  person  whose  property  is  sold  has  been  a  v. 

party  to  the  suit  (even  though  he  may  have  been  ignorant  ^'amni. 
of  the  existence  of  the  suit  until  after  the  sale),  yet  we  do 
noli  find  any  sufficient  authority  for  holding  that  a  purchaser 
is  not  bound  to  satisfy  himself  that  the  party  sued  as  the 
representative  of  a  deceased  person  was  really  tis  legal 
representative,  or  that,  if  it  turn  out  to  be  otherwise,  the 
purchaser  is  entitled  to  be  protected. 

It  is  quite  true  that  in  the  present  case  (and  this  appears 
to  be  the  ordinary  practice  of  the  Mofussil  courts)  the  property 
was  advertised  and  sold  as  the  property  of  the  deceased 
Valyi;  and  the  certificate  of  sale  sets  forth  that  the  plaintiff 
has  purchased  the  right,  title,  and  interest  of  Valyd  in  the 
property  sold.  At  first  sight  it  would  appear  that,  under 
the  provisions  of  Sec.  259  of  Act  VIII.  of  1859,  such  certi- 
ficate must  be  taken  and  deemed-to  be  a  valid  transfer  of 
Vafyd's  right,  title,  and  interest.  But  it  seems  to  us  that 
although,  when  a  decree  has  been  obtained  against  A  in  his 
lifetime,  and  A  dies  before  execution,  A's  estate  is  properly 
described  in  the  proceedings  in  execution  as  the  estate  of 
A  (Sec,  210),  and  in  the  certificate  of  sale  the  purchaser 
is  properly  declared  to  have  purchased  the  right,  title,  and 
interest  of  A  in  the  property  sold,  this  procedure  is  improper 
in  cases  in  which  the  debtor  dies  before  or  pending  the  suit, 
and  the  suit  is  brought  or  continued  against  his  representa- 
tive. In  such  cases  the  representative,  and  not  the  deceased 
person,  is  the  defendant  (Sees.  104  and  203),  and  in  the 
notification  of  sale  (Sec.  249)  and  in  the  certificate  of  sale 
(Sec.  259)  it  ought  to  be  set  forth  that  what  is  sold  is  the 
right,  title,  and  interest  of  the  representative  on  the  record, 
and  not  that  of  the  deceased  person.  As  the  whole  estate 
of  the  deceased  vests  in  his  legal  representative,  the  pur- 
chaser would  be  safe  (notwithstanding  any  irregularities  in 
the  suit)  if  the  representative  on  the  record  were  really  the 
legal  representative ;  but  on  this  point  he  would  be  bound 

(it)   9Vcs.  37. 
(/)    12VCS.89. 
Tin. — 6  vc 
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1871.        to  satisfy  himself,   and  must  take  the  consequences  if  It 
turned  out  to  be  otherwise. 


V. 

Jamni. 


Are  we  then  at  once  to  set  aside  this  sale,  and  without 
any  compensation  to  the  plaintiflF?     We  are  very  unwilling 
to  do  so  in  the  absence  of  all  allegation  of  fraud  or  collusion 
by  the  plaintiff.     It  is  clear  that,  in  cases  of  this  kind,  there 
is  great  room  for  fraud  on  the  part  of  those  who  are,  or  claim 
to  be,  the  representatives  of  a  deceased  person.    Among 
Hindus   the  right   of  inheritance  depends  not  only  upon 
degrees  of  relationship  (a  matter  in  regard  to  which  a  credi- 
tor or  intending  purchaser  might  easily  satisfy  himself),  but 
also  upon  circumstances  of  union  or  partition.     Whether  a 
family  is  in  a  state  of  union  ov  partition  is  a  question  which 
our  courts  often  find  it  very  difficult  to  determine,  even 
though  the  parties  to  the  inquiry  are  members  of  the  family, 
who  have  all  the  evidence  at  their  disposal,  and  whose  inter- 
est it  is  to  bring  all  the  evidence  before  the  court.    How 
difficult  must  it  bo  for  a  creditor  to  ascertain  who  is  the 
representative  of  a  deceased  Hindu,  especially  if  the  members 
of  the  family  are  in  league  to  deceive  him.     How  much  more 
difficult  must  it  be  for  an  intending  purchaser,  who  may  be 
supposed  to  have  even  less  acquaintance  with  the  circam- 
stances  of  the  family  than  the  creditor  who  has  had  dealings 
with  them.    What  is  to  prevent  the  brother  of  a   deceased 
Hindu  from  defending  a  suit,  as  being  an  undivided  brother 
and  representative  of  the  deceased,  and  then,  if  judgment 
go  against  him,  from  combining  with  the  widow  to  prove 
that  there  has  been  a  separation,  and  that  the  sale  under  the 
decree  is  void,  although  the  estate  of  the  deceased  has  had 
the  benefit  of  it  by  the  payment  of  the  debt  due  to  the  judg- 
ment-creditor ?    We  do  not  say  that  it  is  so  in  the  present 
case ;  but,  before  we  set  asido  the  sale,  we  are  bound  to  satisfy 
ourselves  that  it  is  not  so.    And,  even  if  there  be  no  fraud, 
there   still   remains  the  question  whether^  if  the  debt  for 
which  the  property  was  sold  be  really  due,  the  widow  is  in 
equity  entitled  both  to  hold  the   property  free  from  the  sale, 
and  to  have  the  benefit  of  the  sale  which  has  discharged  the 
debt. 


V. 

Jaxnt. 
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Wo  are  not  in  sufficiont  possession  of  the  facts  to  enable  ^^'^^- 
us  to  decide  these  questions,  and  we  must  remand  the  case 
ia  order  that  they  may  be  determined.  We  think  that 
Lakhmi,  who  acted  as  Vdlya's  representative  in  the  former 
suit,  must  be  made  a  defendant  in  this  action ;  and  as  to  the 
law  bearing  on  the  case,  we  make  the  following  observa- 
tions, which,  together  with  what  has  been  already  said,  may 
bolp  to  guide  tfie  lower  courts  to  the  issues  which  should  be 
laid  down,  and  the  principles  on  which  they  should  be 
determined. 

If  Lakhmd  intermeddled  in  the  suit  with  the  defendant 
Jarani's  knowledge  and  consent  (and  it  is  diflScult  to  under- 
stand why  he  should  have  intermeddled  in  such  a  matter 
mthout  her  knowledge  and  consent),  then  we  think  that  in 
equity  she  will  be  bound  by  the  decree  and  the  sale.  Or, 
again,  if  Jamni  knew  of  the  attachment  and  sale  of  the 
property  (and  it  is  diflBcult  to  believe  that  she  could  have 
been  ignorant  of  it),  and  took  none  of  the  measures  which 
the  law  provides  for  raising  an  attachment  and  preventing  a 
sale,  then  we  think  that  she  cannot  now  dispute  the  sale. 
Mr.  Justice  Story  says  (Equity  Jurisprudence,  Vol.  I.,  § 
385) :  "  If  a  man,  having  a  title  to  an  estate  which  is  ofifered 
for  sale,  and,  knowing  his  title,  stands  by  and  encourages 
the  sale,  or  does  not  forbid  it,  and  thereby  another  person 
is  induced  to  purchase  the  estate,  under  the  supposition 
that  the  title  is  good,  the  former,  so  standing  by,  and  being 
silent,  will  be  bound  by  the  sale,  and  neither  he  nor  his 
privies  will  be  at  liberty  to  dispute  the  validity  of  the  pur« 
chase/'  If  it  be  found  that  Jamni  did  not  put  forward 
Lakhmd  to  defend  the  suit^  and  did  not  know  of  the  attach- 
ment and  sale,  then  we  think  that  the  plaintiff  should  be 
allowed  an  opportunity  of  proving,  as  against  Jamni,  that 
the  debt  for  which  the  decree  was  passed  was  really  due.  If 
the  debt  was  really  due  by  Vily&,  it  was  Jamni's  duty,  as 
VflyS's  representative,  to  pay  it,  and  Vdlyd's  estate  in  her 
hands  was  liable  to  be  sold  for  it.  She  has  had  the  benefit 
of  the  sale  by  the  payment  of  the  debt,  and  cannot  in  equity 
avoid  the  sale  and  at  the  same  time  retain  the  benefit  of  it« 
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Jamni. 


1?ZL —  Under    the   circnmstances  last  snpposed.   the  sale  should 

Ka'tha'  Habi 

V.  only  be  set  aside  on  condition  that  Jamni  pay  to  the  plaintlif 
within  a  limited  time,  if  not  the  entire  purchase-money,  at 
least  the  amount  which  she  ought  to  have  paid  to  her  hus- 
band's  creditor,  the  decree-holder. 

Decree  reversed  and  case  remanded. 


April  17.  Miscellaneous  Special  Appeal  No,  36  o/1870. 

Keshavea'm  valad  Htba'chand  et  ah  ...Appellants. 
Ra'mchandba  Trimbak  et  al. Respondents. 

Ex  parte  Judgment — Setting  aside  ex  parte  Judgment — Time  for  making 
Application — Process  for  enforcing  Judgment — Appeal — Civ,  Proc,  Code, 
Sec,  119. 

A  Judge  has  no  jurisdiction  to  grant  an  application,  made  by  adefendint 
against  whom  an  ex  parte  judgment  has  been  passed,  to  set  aside  the 
judgment  after  the  expiration  of  the  thirty  days  allowed,  by  Sec.  119  of 
the  Code  of  Civil  Procedure,  for  making  such  applications. 

Such  an  application  must  be  made  within  thirty  days  after  ^e  first 
process  for  enforcing  the  judgment  against  such  defendant  has  been  exe- 
cuted. 

Though  an  order  passed  for  setting  aside  a  judgment  is,  on  the  merits  of 
the  application,  final,  yet  where  a  Civil  Court  makes  an  order  setting  aside 
an  ex  par/e  judgment  on  an  application  presented  after  the  period  allowed 
by  law  has  elapsed,  an  appeal  against  that  order  will  lie,  on  the  ground 
that  it  has  been  made  without  jurisdiction. 

fTHIS  was  a  special  appeal  from  the  decision  of  A.  Bosan- 
quet,  Acting  District  Judge  at  Ahmednagar,  in  Appeal 
Suit  No.  145  of  1870,  confirming  the  decision  of  the  Subor- 
dinate Judge  of  Nivasd* 

The  plaintiffs,  Keshayr^m  and  Maganrdm,  on  the  22nd  of 
June  1868,  obtained,  in  the  Court  of  the  Subordinate  Judge 
of  Karad,  a  decree  against  the  defendants,  Bamchandra  and 
N^r^yan,  directing  that  the  land  the  subject-matter  of  the 
suit  (which  had  been  mortgaged  to  the  plaintiffs)  should  be 
delivered  into  their  possession,  and  that  the  defendants 
should  be  at  liberty  to  redeem  it  within  a  year  from  the 
date  of  the  decree,  on  payment  of  Rs.  1,600  with  interest. 
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In  pursuance  of  this  decree  the  plaintiffs  obtained  posses-        1871. 
sion  of  the  property  on  or  before  the  24- th  August  1868.     On  hir^'chand 
the  17th  of  March  1870  the  defendant  Rdmchandra  applied        «*«^- 
to  the  Court  of  the  Subordinate  Judge  of  Nivdsd  to  set  aside  Ea'mchaxdra 

Trimkak. 

the  judgment  passed  by  the  Subordinate  Judge  of  Kardd,  ^^  ^i^ 
on  the  ground  that  he  (the  defendant)  had  not  been  served 
personally  with  the  summons,  and  that  he  was  not  aware  of 
the  institutioi^  of  the  suit  until  his  return  home,  about  a 
month  and  a  half  before  he  presented  his  petition.  The  sum- 
mons had  been  posted  on  the  door  of  the  defendant's  house. 
The  defendant's  brother  had  appeared  at  the  hearing  and 
defended  the  snit.  The  Subordinate  Judge  of  Nivdsd  ad- 
mitted the  application. 

The  plaintiffs  appealed  from  this  order  to  the  Acting 
District  Judge  at  Ahmednagar,  who  confirmed  the  order  of 
the  Subordinate  Judge  with  costs,  for  the  following  reasons  : 

"  The  point  for  decision  is  whether  this  petition  is  barred 
by  the  law  of  limitation.  This  depends  on  whether  the  peti- 
tioner presented  his  petition,  nnder  Sec.  119  of  the  Civil 
Procedure  Code  (Act  VIII.  of  1859),  within  thirty  days  after 
the  last  process  for  execution  was  executed ;  for  the  words 
of  the  section  are  :  '  He'  (the  defendant)  '  may  apply  within 
a  reasonable  time,  not  exceeding  thirty  days,  after  any  process 
for  enforcing  the  judgment  has  been  executed.' 

"  The  respondent  alleges  that  the  last  process  presented 
for  enforcing  the  decree  has  not  been  executed,  and  the 
appellant's  Pleader  is  unable  to  show  that  it  has  been  ex- 
ecuted." 

The  special  appeal  came  on  for  hearing  before  Wbsteopp, 
C.J.,  and  Melvill,  J. 

Shdntdrim  N&rayan^  for  the  respondent,  took  a  prelimi- 
nary objection  that  no  appeal  lay  in  this  matter,  as  the  order 
settmg  aside  the  decree  was  final,  under  the  provisions  of  Sec. 
119  of  the  Code  of  Civil  Procedure. 

Qarypairav  Bhdslcar,  for  the  appellants,  contended  that  an 
appeal  lay,  and  that  the  thirty  days  allowed  for  such  applica- 
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1??L tions  counted  from  thelSrst,  not  the  last,  process  of  execution 

Hira'chand   He   cited  Badhd  Binode  Ghowdhry  v.  Juggut  ShumoJcar  (a), 

^^^        Bddha    Binode   Ghowdhry  v.   Vigamburee  Dossee  (6),  and 

Ra'mchandra  SliaiJch  Oholam  v.  Shamsoonder  Koonwaree  (c). 
Trimbak  ^ 

et  dU  rjjy^Q  following  authorities  were  also  referred  to : — Maharajah 

Moheshur  Shig  v.  The  Bengal  Government  {d),  Sliaina  Churn 
Chtickei'hutty  V,  Bindabun  GhunderRoy  {e)jajidSh{hChunder 
Bhadooree  v.  Luckee  Debia  Ghowdhrain  (/). 

Per  Curiam  : — In  this  case  the  decree  was  one  awarding 
possession  under  a  mortgage,  and  was  also  in  the  nature  of  a 
foreclosure  decree,  twelve  months  being  allowed  to  the  de- 
fendant for  redemption.     The  decree  was  passed  on  the  22nd 
of  June  1868,  and  was  executed  by  delivery  of  the  land  on 
or  before  the  24th  of  August  1868.     On  the  17th  of  March 
1870  the  defendant  Rdmchandra  presented  a  petition  to  the 
Subordinate  Judge,  in  which  he  stated  that  no  service  of  the 
summons  in  the  cause  had  been  made  on  himself  personallj, 
and  that  he  was  not  aware  of  the  institution  of  the  suit  nntil 
he  returned  home,  a  month  and  a  half  before  the  presentation 
of  his  petition.     On  these  grounds  he  asked  that  the  judg- 
ment passed  against  him  ex  pa/rte  might  be  set  aside.    The 
petition,  it  is  to  be  observed,  was  presented  more  than  thirty 
days  after  the  defendant  had  necessarily  become  aware  of  the 
execution  of  the  decree,  and  a  year  and  a  half  after  the 
decree  had  actually  been  executed  by  placing  the  plaintiff  in 
possession  of  the  lands.     The  Subordinate   Judge  set  aside 
the   decree,  holding  that  the  defendant    Rdmchandra  had 
not  been  aware  of  the  institution  of  the  suit,  although  the 
summons  had  been  posted  on  the  door  of  his  dwelling-house, 
and  his  brother  defended  the  suit.     The  Subordinate  Judge 
made  no  observation  whatever  on  the  great  delay  in  pre- 
senting the  petition.     Now,  the  section  of  the  Civil  Procedure 
Code  under  which  the  Subordinate  Judge  professes  to  have 
acted  is  Sec.  119,  which  is  as  follows: — ''No  appeal  shall 
lie  from  a  judgment  passed  ex  parte  against  a  defendant  who 

(a)  6  Calc.  W.  Rep.,  Civ.  R.  300.  (6)  9  Ibid.  286. 

(c)  7  Ibid.  375.  {d)  7  Moo.  Ind.  App.  283,  303. 

(0  9  Calc.  W.  Rep.,  Civ.  R,  181.      (/)  6  Calc.  W.  Rep.,  Misc.  R.  51. 
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has  not  appeared,  or  from  a  judgment  against  a  plaintiff  ^871. 
by  default  for  non-appearance.  But  in  all  cases  in  which  hira'chani> 
judgment  may  be  passed  ex  parte  against  a  defendant,  ^^  ^^* 
he  may  apply,  within  a  reasonable  time,  not  exceeding  BA'jrcHAXDBA 
thirty  days  after  any  process  for  enforcing  the  judgment  has  et  ai. 
been  executed,  to  the  court  by  which  the  judgment  was 
passed,  for  an  order  to  set  it  aside ;  and  if  it  shall  be  proved 
to  the  satisfaction  of  the  court  that  the  summons  was  not 
duly  served,  or  that  the  defendant  was  prevented  by  any 
sufficient  cause  from  appearing  when  the  suit  was  called  on 
forbearing,  the  court  shall  pass  an  order  to  set  aside  the  judg- 
ment, and  shall  appoint  a  day  for  proceeding  with  the  suit. 
In  all  cases  of  judgment  against  a  plaintiff  by  default,  he  may 
apply,  within  thirty  days  from  the  date  of  the  judgment,  for 
an  order  to  set  it  aside ;  and  if  it  shall  be  proved  to  the  satisfac- 
tion of  the  court  that  the  plaintiff  was  prevented  by  any 
sufficient  cause  from  appearing  when  the  suit  was  called  on 
for  hearing,  the  court  shall  pass  an  order  to  set  aside  tho 
judgment  by  default,  and  shall  appoint  a  day  for  proceeding 
with  tho  suit.  But  no  judgment  shall  be  set  aside,  on  any 
such  application  as  aforesaid,  unless  notice  thereof  have  been 
served  on  the  opposite  party.  In  all  cases  in  which  the 
court  shall  pass  an  order  under  this  section  for  setting  aside 
a  judgment,  the  order  shall  be  final ;  but  in  aU  appealable 
cases  in  which  the  court  shall  reject  the  application,  an 
appeal  shall  lie  from  the  order  of  rejection  to  the  tribunal 
to  which  the  final  decision  in  the  suit  would  be  appealable ; 
provided  that  tho  appeal  be  preferred  within  the  time  allow- 
ed for  an  appeal  from  such  final  decision,  and  be  written 
upon  stamp  paper,  of  the  value  prescribed  for  petitions  to 
tho  courts  where  a  stamp  is  required  for  petitions.'^  It 
is  to  be  observed  that  the  section  begins  by  saying  that 
the  party  may  apply  within  a  certain  time ;  it  then  en- 
ables the  court  to  consider  whether  there  is  any  sufficient 
reason  for  setting  aside  tho  judgment,  and  thereupon  to 
make  an  order,  which,  if  it  reject  the  application,  is  to  be 
appealable,  while  if  it  set  aside  the  judgment  it  is  to  be 
final.  The  question  is  what  is  tho  meaning  of  tho  word 
"  final "  ?     We  think  it  clear  that  the  court  would  have  no 
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1??L_ jurisdiction  to  make  any  order  at  all  unless  the  application 

Hiba'chand   were  made  witliin  the  time  allowed  by  law.     This  seems  to 

4      1 

^  ^  •        have  been  the  view  of  the  Calcutta  High  Court,  which  has 
^TRiMBrr^  decided  that  if  a  Subordinate  Judge  has  set  aside  a  judg- 
ed al       ment,  on  an  application  presented  after  the  period  allowed 
by  law  has  elapsed,  an  appeal  against  his   order  will  lie: 
Rddha  Dinode  Chowdhray  y.  Jiiggui  Shurnolcar  (g),  Radha  Bi- 
node  Chowdhray  v.  Digamburee  Dossee  (h).     The  latter  case 
is  a  Full  Bench  judgment ;  and  though  the  particukr  point 
of  the  admissibility  of  the  appeal  was  only  decided  by  the 
two  Judges  who  referred  the  case,  yet  th^  other  Judges 
raised  no  objection  to  their  decision  on  the  point,  as  we  think 
that  they  would  have  dono  had  they  not  concurred  in  it. 
We  think  that  the  word  "  final '^  can  be  held  to  apply  only 
to  the  decision  at   which  the  court  may  arrive  as  to  the 
merits  of  the  case,  that  is,  as  to  whether  there  has  been  due 
service,  or  sufficient  reason  for  the.  failure  of  the  party  to 
attend ;  and  we  hold  that  an  appellate  court  has  a  right  to 
interfere  when  the  lower  court  has  entertained  an  application 
after  the  period  allowed  by  law,  and  has,  therefore,  acted 
without  any  jurisdiction.     It  is  only  "  an  order  under  this 
section'*  (119)  which  is  declared  to  be  final.     If  an  order, 
purporting  to  be  made  under  this  section,  were  not  in  feet 
so  made,  but  were  made  under  circumstances,  which  neither 
according  to  the  language,  nor  the  spirit  of  the  section,  would 
have  conferred  juiisdiction  upon  the  Subordinate  Judge  to 
direct  the  judgment  to  be  sot  aside,   his  order  would  be 
altogether  outside  the  section.     It  would  be  productive  of  the 
greatest  mischief  if  a  Subordinate  Judge  could  set  aside  a 
judgment  and  reopen  a  case  after  any  length  of  time,  with- 
out any  remedy  to  the  decree-holder  by  means  of  an  appeal. 
The  rehearing  of  a  case  which  has  been  decided  ex  parte 
is  no  injury  to  the  party  who  has  right  on  his  side,  provided 
that  the  rehearing  follow  closely  upon  the  original  proceed- 
ings, and  it  is  easy  to  understand  why  in  such  a  case  the  hvr 
allows  no  appeal  from  the  order  reopening  the  suit;  bat  a 
rehearing  after  a  long  interval  might,  and  generally  would , 
be  a  most  unfair  proceeding  to  a  party  who  believed,  and 
(g)    6  Calc.  W.  Rep.,  Civ.  R.  300.  (*)    9  Ibid,  236. 
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would  Lave  good  reason  for  believing,  that  the  question  at        ^^^' 
issue  had  been  set  at  rest  for  ever,  and  his  right  firmly   hirVchand 
established.  «*  a^- 

V. 

Ou  this  point  wo  may  quote  the  remarks  of  the  Judicial  Ra'mchandba 
Committee  of  the  Privy  Council  in  Maharajah  Moheshur  Sing       ^ etal^ 
V.  The  Bengal  Govcnuticnt  (?),  in  which  one  of  the  questions 
considered  was  whether  the  Commissioners  of  Revenue  were 
right  in  admitting  a  review  of  a  decision  in  a  resumption 
suit  after  the  expiration  of  ninety  days.     The  Judicial  Com- 
mittee say:  "Before  considering  whether  the  review  was 
granted  in    conformity  vrith  tlio  Regulations,  let  us  look  a 
little  to  tho  principles  upon  which  we  think  lapse  of  time  is 
a  most  important   consideration.     In  tho  present  case  five 
vears  and  a  half  had  passed  away  since  the  original  decision. 
Surely,  whatever  may  be  the  true  import  of  the  Regulations, 
tlio  parties  interested  in  the  decision  which  had  been  made 
vrere  entitled,  after  the  lapse  of  a  sufficient  period — no  appeal 
bviug  been  asserted,  or  petition  for  a  review  presented — to 
conclude  that  the  Government  acquiesced  in  what  had  been 
done  by  tho  Special  Commissioners,  and,  in  that  rational  con* 
viction,  to  deal  with  the  property  upon  the  footing  of  the 
past  decision.^' 

These  remarks  apply  equally  to  cases  such  as  that  now 
l)ofore  us.  Wo  may  remark  that  they  are  referred  to  in  a 
«'  ;>e  decided  by  the  Full  Bench  of  the  Calcutta  Court : 
Shama  Churn  ChuckerhiUtij  and  others  v.  Bindabun  Ghundur 
llo'j  and  another  (/),  in  which  it  was  unanimously  decided 
that  the  words  in  Sec.  378  of  Act  VIIL  of  1859,  ''  the  order 
ia  cither  case,  whether  for  rejecting  the  applixiation  or  grant- 
^\^  tho  review,  shall  bo  final,''  do  not  prevent  an  appeal  in 
c^scs  in  which  an  application  for  review  is  improperly  admitted 
.fter  ninety  days  have  elapsed.  This  decision  goes  even 
iurther  than  those  which  we  have  quoted  on  the  subject  of 
.V^c.  119  ;  for  by  Sec.  377  a  Coiirt  is  allowed  a  discretion  as 
•>  the  admission  of  an  application  after  a  certain  time  has 
elapsed,  while  Sec.  119  permits  no  such  exercise  of  discretion. 

[%)  7  Moo.  Ind.  App.  303. 
0)  9  Cale.  W.  Rep.,  Civ.  R.  181.     See  also  11  Calc.  W,  Ucp.,  Civ.  R. 
107,  aud  13  Ihid.,  Civ.  R.  4a6. 
VIII. — 7  A  c 
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.  18^-  Beings  therefore,  of  opinion  that  we  are  justified  by  law  in 

Hiua'cbamd   interfering  with  the  order  of  the  Subordinate  Judge,  if  the 

**  *'•        defendants'  application  was  made  to  him  after  the  period 

Ba'hchandra  allowed  by  law  had  expired,  we  have  only  to  consider  whether 

it  ai.        ^^3  application  was  so  made.     On  this  point  we  see  no  room 

for  doubt.     The  Calcutta  High  Court  has  decided  that  the 

words  "  any  process'^  in  Sec.  119  mean  the  first  process, 

issued  against  the  defendant  or  his  property :  Shaikh  Gholam 

V.  Shamsoondur  Koonwaree   (fc) ;  Shib  Chunder  Bhadoaree  v. 

Luckee  Debia  Choivdhrain  (I) ;  Radha  Binode  Chowdhry  v. 

Digamburee  Dossee  {m) ,  We  see  no  reason  to  dissent  from  these 

judgments ;  and,  interpreting  the  section  in  this  manner,  we 

find  that  Rdmchandra's  application  was  made  long  after  the 

expiration  of  tbe  period  allowed  by  law,  and,  therefore,  that 

the  Subordinate  Judge  had  not  any  jurisdiction  to  entertain 

it,  or  to  make  the  order  which  ho  did  make,  and  which  the 

District  Judge — erroneously,  as  we  think — a£5rmed. 

For  these  reasons  the  orders  of  the  courts  below,  admitting 
Rdmchandra's  application,  are  reversed,  and  the  original  de- 
cree of  the  Subordinate  Judge  is  restored. 

9 

^    ^       ^  ^  Order  accordingly, 

-^-^^'^-'''^^^r/  '  Special  Appeal  No.  202  of  1866. 

Deo.  10. 


///t l^^ii^i^^ .  ^  y '  :'' Habi  Ra'mchandea  Appellant. 

'     /^^    MahaWji  Vishnu .Respondent. 

Mortgage  without  Possession  in  the  Konkan — Possession — Registratum. 

A  mortgage  in  the  Konkan  without  possession  b  invalid  as  against  a 
aubsequent  mortgagee  with  possession,  but  the  registration  of  such  a 
mortgage  cures  any  defect  or  imperfection  arising  from  the  non-comple- 
tion of  the  transaction  by  delivery  of  possession ;  and  a  deed  so  registered 
is  good  against  a  non-registered  mortgage  though  accompanied  by  pos- 
aesaion.     Previous  cases  reviewed. 

THIS  was  a  special  appeal  from  the  decision  of  W.  M.  P. 
Coghlan^  Acting  Joint  Judge  of  the  Konkan  at  Ratni- 

(*)  7  Calc.  W.  Rep.,  Civ.  R.  375.        (I)  6  Calc.  W.  Rep.,  Misc.  R.  5L 

(m)  9  Calc.  W.  Rep.,  Civ.  R.  236. 


ViBBNU. 
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girf,  in  Appeal  Suit  No.  144  of  1865,  reversing  the  decree  of  _1§5?l«_ 
the  Munsif  of  Bijdpur.  Bii'iichaiidia 

V. 

ITie  special  appeal  was  argued,  on  the  10th  of  August  1866,    Maha'da'ji 
before  Tccksb  and  Gibbs,  JJ. 

Dhirajidl  Mathurddas  for  the  appellant. 

Bahiraimath  Mangesh  for  the  respondent. 

The  judgment  of  the  Court  was  delivered  on  the  10th  of 
December  1867. 

GiBBS,  J. : — The  plaintiflF,  Hari  Rdmchandra,  brought  this 
action  to  recover  two-thirds  of  four  fields  which  originally 
belonged  to  one  BhikSji  Bachaji,  whose  interest  he  had 
purchased  at  a  sale  by  a  civil  court,  but  which  the  defendant 
refused  to  surrender,  on  account  of  an  alleged  collusive 
mortgage. 

The  defence  set  up  was  that  the  mortgage  was  a  bond  fide 
transaction  made  previous  to  the  sale,  and  that  the  mort- 
gagee's lien  must  be  paid  off  before  the  purchaser  of  the 
mortgagor's  interest  could  obtain  possession  of  the  land. 

The  Munsif  of  lUj&pur  decreed  that  the  plaintiff  should 
recover  the  land  on  payment  to  the  defendant  of  Bupees 
1/161-9-0,  with  interest  at  the  rate  agreed  upon. 

The  plaintiff,  in  appeal  to  the  Joint  Judge  at  Hatn^giri, 
urged  that  the  mortgage  was  colourable  only,  and  not  made 
in  good  faith,  and  that  it  was  invalid  under  Hindd  law,  owing 
to  possession  not  having  been  given  to  the  mortgagee. 
The  Joint  Judge  (Mr.  Coghlan)  held  that  the  mortgage  was 
^(ma  fide^  and  was  not  proved  to  have  been  completed  by 
possession^  but  that  it  had  long  been  decided  that  possession 
was  not  necessary  to  the  validity  of  a  mortgage  in  the  Kon- 
ka^,  any  more  than  in  Gujarat,  and  that,  consequently,  the 
plaintiff  could  not  recover  the  land  without  satisfying  the 
claim  of  the  mortgagee ;  but  as  his  plaint  was  not  to  redeem, 
the  Joint  Judge  varied  the  Munsif  s  decree,  and  rejected  the 
claim  altogether. 

In  special  appeal  it  has  been  contended  for  the  special 
appellant  that,  under  the  recent  rulings  of  the  High  Courts 
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1867.       which  followed  the  precedents  established  by  the  late  Court 
Ra'mciuxdri  ^^  ?*^  Addlat,  it  had  been  held  that  in  the  Dakhan  and  in 
V.  tte  Konkait  possession  was  necessary,  under  Hindd  law,  to 

VisHKi:.  make  a  valid  mortgage.  A  mortgage  without  possession 
would  give  no  right  against  a  subsequent  mortgagee  or 
purchaser  with  possession.  The  special  appellant  cites  2 
Borradaile,  page  147  (edn.  of  1863),  case  23;  Frere,  Selected 
Decisions  S.  D.  A.,  page  187,  case  39;  Bellasis,  Selected 
Decisions  S.D.A.,  page  5,  No.  1362 ;  Morris,  Selected  Deci- 
sions^ Part  II.,  page  105;  Ilid.y  Part  I.,  page  £6,  Ko.  2111: 
Harrington's  Rep.,  Vol.  VIII.,  page  189,  No.  23  of  18GI 
(Konkan);  Ih!d.,  p.  193,  Xo.  24  of  1861  (Khandesli); 
Harrington's  Bep.,  Vol.  IX.,  page  499,  No.  24  of  1860 
(Southern  Mardthd  Country);  S.  A.  No.  85  of  1865  (Couch, 
Tucker,  and  Warden,  JJ.),  Konkan  (unreported) ;  S.  A.  No. 
970  of  1864  (Couch,  Newton,  and  Warden,  JJ.),  Dakhan 
(unreported). 

On  the  other  hand,  it  has  been  urged  for  the  special  re- 
spondent that  the  mortgage  in  this  case  was  registered,  and 
that,  therefore,  it  would  be  complete  and  effectual  withont 
possession,  and  create  a  lien  against  any  subsequent  pur- 
chaser of  the  mortgagor's  interest :  Earn  Buggut  and  another 
V.  Sadanundrao  Juggurnaih  (a). 

We  have  taken  time  to  consider  our  judgment  in  this  case 
in  order  that  we  might  review  the  authorities  on  the  two 
questions  which  are  raised  in  this  special  appeal,  and,  after 
examining  all  the  deciiiiTUS-  both  reported  and  unreported 
which  have  been  brought  to  our  notice,  we  have  come  to  the 
conclusion  that  the  Acting  Joint  Judge  was  ivrong  in  declar- 
ing that  "  it  has  long  ago  been  decided,  that  possession  by  a 
mortgagee  is  not  necessary  to  a  mortgage  hero  ^'  (i.e.,  in  the 
South  Konkan)  ''any  more  than  in  Gujardt,'*  but  that  the 
decision  which  he  ultimately  came  to  was  right,  inasmuch 
as  the  deed  of  mortgage  on  which  the  defendant  relies  in 
this  instance  being  registered,  the  defect  which,  under  Hindu 
law,  existed  in  the  mortgagee's  title,  owing  to  tie  non- 
transfer  of  possession,  was  ctired. 

(a)  Bclbuiis,  Selected  Decisiouv,.  p.  f).  Case  1564, 
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The  earliesfe  decision  on  the  subject  of  mortgages  in  the        ^^^^- 
Mofassil  of  this  Presidency  is  to  be  found  in  the  case  of  RVhchajcdba 
Tooljnram  Aimarmn  v.  Mean  Moohumvd  and  another  {b),  in     i£aha"'da'ji 
which  it  was  held  that,  both  under  Hindd  and  Muhaminadan      Vishmu. 
law,  possession  was  necessary  to  complete  a  mortgage,  and 
that  a  mortgagee  with  possession  was  entitled  to  a  preference 
over  a  mortgagee  whoso  mortgage  originated  in  a  deed  of 
prior  date  but  who  had  never  obtained  possession.     This 
decision  was  made  in  1821,  and  the  ruling  was  upheld  in  1836 
in  the  case  of  Mahomed  Khan  v.  K(^rojce  and  Morajec  (c), 
also  in  the  case  of  Khundojce  Hijhufrao  v.  Balajco  Dennanath 
(d)f  also  Dondceand  Nana  v.  Suntrani  (c). 

In  the  case  of  Govurdhun  Doohthdas  v.  Snhharavi  Ram," 
chunder  (/)  the  Full  Court  held  that  in  the  Konkan  a  mort- 
giige  without  possession  is  invalid  as  against  a  purchaser 
with  possession,  though,  the  Court  observes,  it  would  not  be 
so  in  Gujarat. 

The  same  doctrine  w^s  upheld  in  the  case  of  Chuttrajee 
Dullajee  v.  Krishna  {g),  which  was -an  appeal  from  the  Dis- 
trict, Court  in  Khdndesh. 

In  a  later  case  {h),  which  came  from  the  Dharwdr  district, 
a  similar  decision  was  arrived  at.  This  concludes  the  author- 
ities decided  by  the  late  Sadr  Divani  Addlat. 

Since  the  establishment  of  the  High  Court  we  find  the 
doctrine  upheld  that  possession  was  necessary  to  complete 
anon-registered  mortgage  in  the  Dakhaci  (i),  while  a  similar 
decision  with  reference  to  the  Konkari  was  arrived  at  by 
nearly  the  same  Bench  {j). 

9 
* 

{b)  2  Borr.,  p.  147,  Case  23. 
(c)  Frere's  Selecte<l  Decision*  S.D.A.,  p.  187,  Case  No.  39. 
id)  Bellasia'  Rep.,  p.  5.   (e)  Morris,  Selected  Decisions,  Part  I.,  p.  56. 
(/)  8  Harrington,  Rep.  189,  S.  A.  No.  23  of  1861. 
iff)  8  Ibid,  193.  S.  A.  No.  24  of  1861. 
(A)  9  Ibid,  499,  S.  A.  No.  24  of  1860. 
(i)  S.  A.  No.  970  of  1864,  decided  on  the  18th  of  February  1865  by 
Couch,  Newton,  and  Warden,  JJ. 

0)  S.  A.  No.  85  of  1865,  decided  on  the  12tb  of  April  1865  by  Couch, 
Tucker,  and  Warden,  JJ. 
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^^^'  The  above  precedents  show  clearlj  thai  the  Joint  Jndge 

fiA'jccHAirDBA  ^^^  ^^  eTTOT  in  holding  that  in  the  Konkan  possession  was 

HABr'oA'jt    ^^^  necessary  to  complete  a  mortgage ;  the  only  case  whick 

yisBMu.      appears  to  the  contrary  is  that   of  Giriapa  bin  Eunmapa 

V.  Nursapa  Bewtee  (&),  but^  the  facts  of  the  case  having 

been  gone  into,  it  appears  that  the  decision  only  goes  thus 

far,  that  possession   by  a  tenant  suffices.     We  have  not 

quoted   Gujar&t  cases,  as   they  do  not  affect  the  present 

decision. 

We  now  come  to  the  precedents  regarding  the  effects  of 
registration,  and  the  first  case  is  that  of  Rambuggut  r. 
Sudanundrao  (/),  in  which  it  was  held  by  the  Full  Court  that 
a  mortgage  without  possession  when  registered  took  prece- 
dence of  a  non-registered  mortgage  with  possession;  and  in 
the  case  of  Oovind  Narayun  v.  Ouneshram  (m)  the  Full  Court 
upheld  a  subsequently  registered  mortgage  against  a  prior 
unregistered  mortgage  on  which  a  decree  had  been  obtained ; 
the  High  Court  also  held  that  a  registered  mirdspaira  was 
entitled  to  preference  over  an  unregistered  deed  of  a  similar 
nature :  Eaitiamgir  v.  Spiel's  («).  There  are  many  other  cases 
in  which  registration  has  been  held  to  make  a  mortgage 
complete,  whether  accompanied  by  possession  or  not;  and  we^ 
therefore,  consider  that  we  are  only  carrying  out  the  views 
of  the  late  Sadr  and  the  present  High  Courts  by  holding  in 

!the  present  case  tha€^in  the  Konkan  the  registration  of  a 
mortgage  without  possession  cures  any  defect  or  imperfection 
which  arose  from  the  non-completion  of  the  transaction  by 
delivery  of  possession,  and  that  a  deed  so  registered  must  be 
held  good  against  a  non-registered  mortgage* 

For  these  reasons  we  confirm  the  Joint  Judge^s  decree 
with  costs. 

decree  confirmed  with  cobUi 

{k)  Morris,  Selected  l)eci8ion8,  Part  I.,  p.  96,  S.  A;  No.  2972i 
(/)  BelUsis,  Rep.  9,  S.  A.  No.  1564. 
(m)  Morris,  Selected  Dec.,  Part  Hi.,  p.  13.  S.  A.  No.  3170 
(ft)  2  Bom.  H.  G.  Rep.  S04.  (2nd  edn.) 
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Special  Appeal  No*  19  of  1870.  Ig7i, 

Jap.  31. 

Keis::na'ppa'  valad  Maha'da'ppa' ..Appellant. 

m    

Bahibu  Ya'davra'v Respondent. 

Hindi  Law — Mortgage — Possession'-'Priority — Possession  obtained  by 
subsequent  Mortgagee  pending  suit  by  prior  Mortgagee — Lis  pendens. 

As  a  general  rule,  by  Hindu  law  a  mortgagee  in  possession  is  entitled 
to  haye  his  claim  satisfied  in  preference  to  the  claim  of  the  holder  of  a 
mortgage  of  prior  date  unaccompanied  by  possession. 

There  are  cases,  however,  which  the  Courts  treat  as  exceptions  to  that 
general  rule. 

Thus  where  a  prior  mortgagee  sued  to  recover  possession  of  certain 
mortgaged  premises  from  the  mortgagor,  and  before  judgment  was  given  in 
that  suit,  a  subsequent  mortgagee  filed  another  suit  against  the  mortgagor 
RDd  obtained  judgment,  umier  which  possession  was  made  over  to  him  (the 
subsequent  mortgagee) ;  it  was  held  that  possession  so  obtained  pending 
tbe  earlier  suit  would  not  avail  to  give  the  subsequent  mortgagee  priority 
over  the  prior  mortgagee. 

The  effect  of  a  lis  pendens  in  India  considered. 

TUTS  was  a  special  appeal  from  the  decision  of  S.  H.  Phill- 
potts.   Acting   Senior  Assistant  Judge  of  Solfipur,  in 
Appeal  Suit  No.  33  of  1868^  amending  the  decree  of  the 
Mansif  of  Bdrsi. 

The  facts  of  this  case  were  that  one  Hari  B^jdrdm  Joshi 
mortgaged  a  field  (No.  9)  to  Krishndppd  valad  Mah&d&ppd, 
the  appellant,  on  the  29th  of  April  1860,  without  transfer- 
riog  possession  of  the  land  to  him.  Hari  Bdjdrdm  Joshi 
afterwards  mortgaged  the  same  field  without  delivering  pos- 
session of  it  to  Bahiru  Yddavrdv,  the  respondent,  on  the  10th 
of  April  1864.  More  than  two  years  after  this  mortgage, 
the  mortgagor  mortgaged  the  same  field  a  second  time  to 
Krishndppd  valad  Mahdddppd  on  the  1st  of  August  1864. 
Part  of  the  consideration  for  this  second  mortgage  to 
Krishndppd  was  stated  to  bo  the  amount  due  under  the  first 
mortgage  of  the  29th  of  April  1860.  This  second  mortgage 
to  Krishndppd  was  also  without  possession. 

None  of  the  mortgages  appeared  to  have  been  registered. 

Krishndppd  valad  Mahdddppd  sued  Hari  Bdjardm  on  tK 
mortgage -bond  dated  1st  of  August  1864,  and  obtained  a 
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im.       decree  on  the  16tli  of  April  1867.     Hari  Rdjdram  Joshi,  tte 
Mah"d1'pp1'  mortgagor,  defended  the  suit.     Meanwhile,  before  decree 

„  *'•  was  pronounced  in  this  suit,  Bahiru  Yadavrdv  obtained  an 

Babiru  ^  ' 

Ya  davba'v.  ex  parte  decree  against  Hiiri  Rdjdram  on  the  9  th  of  November 
1866,  though  ho  filoi  his  suit  subsequently  to  the  suit  insti- 
tuted by  Kiishndppd  valad  iraharluppd.  On  the  ex  park 
decree  so  obtained,  Bahiru  Yddavrdv  took  out  execution,  and 
obtained  possession  of  the  field  on  the  1st  of  January  1867. 

Afterwards  Krishndppd  valad  Mahdddppd  applied  for  exe- 
cution of  his  decree,  obtained  on  the  16th  of  April  1867, 
and  dispossessed  Bahiru  Yddavrav  from  the  field,  whereupon 
Bahiru  Yddavrdv  filed  th's  petition  praying  for  possession 
under  Sec.  230  of  Act  VIII.  of  1859. 

Tho  defendant,  Krishndppa,  answered  that  ho  had  obtained 
possession  of  the  field  under  a  decree,  and  that,  the  land  being 
mortgaged  to  him  in  the  first  instance  before  it  was  mort- 
gaged to  the  plaintiff,  he  had  a  right  to  have  his  -mortgage 
satisfied  first.  He  also  alleged  that  the  plaintiflPs  mortgage 
and  the  ex  parte  decree  and  the  execution  thereon  were  col- 
lusive and  fraudulent  transactions. 

By  the  terms  of  each  of  the  decrees,  the  land  was  to  remain 
in  the  respective  mortgagee's  possession  till  his  mortgage- 
lien  was  satisfied. 

The  Munsif  of  Bdrsi  rejected  the  petition  of  Bahiru,  and 
held  that  the  land  having  been  mortgaged  first  to  Krishndppa 
bin  Mahdddppn,  he  had  a  right  to  have  his  lien  satisfied  be- 
fore the  petitioner. 

The  petitioner,  Bahiru  Yadavrdv,  appealed  from  this  order 
to  tho  District  Judge  of  Soldpur,  who,  in  amending  tho 
Munsifs  decree,  made  the  following  observations : — 

'^  Both  tho  mortgage-deeds  are  held  to  be  proved,  and  the 
question  is  whether  Krishnappd,  having  obtained  poss  ^^sion 
of  tho  land  under  a  decree  founded  on  a  mortgage-boud 
executed  subsequently  to  that  on  which  the  petitioner  Bahiru 
obtained  his  decree,  can  retain  possession  so  acquired  by 
virtue  of  a  mortgage-bond  antecedent  in  date  to  that  of  the 
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pefcitioner,  which  has  never  been  sued  on,  nor  has  possession        ^^^' 

1  Li.  •      J         -I       -J.  Krisiina'ppa' 

been  obtamea  under  it.  Maha'da'ppa 


V. 


"My  finding  on  this  issue  is  in  the  negative:  for  as  the  Bahiru 
debt  due  to  Krishnippfi  under  the  first  mortgage  has  been  ^^  ^^^^^'y- 
extinguished  by  the  amount  due  thereon  being  entered  in 
another  deed  as  part  of  the  consideration  thereof,  nothing 
was  still  due  on  the  first  mortgage-deed.  As  the  petitioner's 
unsettled  mortgage-deed  was  executed  previously  to  the  only 
mortgage-deed  of  Erishn&ppd  which  remains  unsettled,  he 
is  entitled  to  be  first  satisfied  from  the  land  mortgaged. 

"I  accordingly  amend  the  MunsiPs  decreq, and  order  that 
Knshndppa  should  satisfy  tho  debt  due  to  the  petitioner 
secured  on  the  land,  and  if  the  petitioner's  claim  is  not  so 
satisfied,  he  should  receive  possession  of  the  land,  and  retain 
possession  thereof  till  his  debt  is  satisfied.'' 

The  defendant,  Krishnfippd,  appealed  from  this  decision, 
and  the  appeal  was  this  day  argued  before  Gibbs  and  Melvill, 
JJ. 

^  Ndnabhai  Haridds  for  the  appellant. 
Shdntdram  Narayan  for  tho  respondent. 

Cur.  adv.  vult. 

The  judgment  of  the  court  was  delivered  this  day  by 

Mklvill,  J. : — This  appeal  was  decided  by  us  ex  parte  on 
the  22nd  of  June  1870,  but,  the  respondent  having  shown 
that  he  was  'prevented  by  suflScient  cause  from  appearing, 
we  have  set  aside  our  judgment  and  readmitted  the  appeal. 

Tho  parties  are  rival  mortgagees,  the  appellant  having  two 
mortgages,  dated  29th  April  1860  and  1st  August  1864 
respectively,  while  the  respondent  has  an  intermediate 
mortgage  dated  10th  April  1864.  Neither  party  was  put  in 
possession  by  the  mortgagor,  and  in  1866  they  both  sued 
the  mortgagor  for  possession.  The  appellant's  suit  was 
instituted  before  that  of  the  respondent,  but  his  claim  having 
heen  contested,  while  judgment  in  the  respondent's  suit  was 
allowed  to  go  by  default,  the  respondent  first  obtained  a 

VIII. — 8  A  c 
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1871 .       decree,  on  which  ho   sued  out  execution  and  was  put  in 

MAHA'DA'ppA'P^ss^ssion  of  the  mortgaged  property.     Subsequently  tlic 

'"•  appellant  obtained  a  decree,  and  was  put  in  possession  by 

yA'DAVKAV.   the  court,   and,  the  respondent,  having  been  dispossessed, 

made  an   application,  which  has  been  registered  oa  a  suit 

under  Sec.  230  of  Act  VIII.  of  1859. 


The  Senior  Assistant  Judge  allowed  the  claim,  on  tlie 
ground  that  the  appellant's  first  mortgage  merged  in  and 
was  extinguished  by  the  second  mortgage,  and  that,  the 
latter  mortgage  being  subsequent  in  date  to  the  respondentia 
claim,  the  respondent's  claim  must  bo  first  satisfied.  Tliis 
decree  we  reversed,  on  the  ground  that  the  Senior  Assistant 
Judge  was  in  error  in  holding  that  any  rights  which  the 
appellant  might  have  under  his  first  mortgage  were  extin- 
guished by  reason  of  his  making  a  further  advance  on  the 
security  of  the  same  property ;  and,  now  that  the  appeal  ii 
again  before  us,  it  is  admitted  by  the  respondent's  Pleader 
that  ho  is  unable  to  support  the  Senior  Assistant  Judge's 
decree  on  the  same  ground  on  which  it  is  founded. 

But  the  respondent  now  takes  up  a  new  position  ;  he  con- 
tends that  ho  had  obtained  possession  of  the  mortgaged 
property  under  his  decree,  and  that,  in  accordance  with  a 
lonsr  series  of  decisions  in  this  court  and  the  Sadr  Divani 
Adulat,  he  is,  as  mortgagee  in  possession,  entitled  to  have 
liis  claim  satisfied  in  preference  to  a  mortgage  of  a  prior 
date  but  unaccompanied  by  possession. 

Tlie  first  decision  on  this  point  which  we  have  been  able 
to  find  was  passed  in  1821  by  tho  Sadr  Div&ni  Adalat(2 
Borr.  147).  In  that  case,  after  consulting  the  Hindd  and 
Muhammadan  law  oflicers,  the  Court  found  that,  both  by  the 
Hindu  and  Muhammadan  codes,  tho  right  claimed  in  virtne 
of  joint  possession  and  mortgage  is  of  greater  validity  and 
effect  than  the  mere  circumstance  of  priority  of  mortgage" 
without  occupation.  Tho  rule  laid  down  in  that  case  has 
been,  we  believe,  always  followed,  except  when  a  departnn^ 
from  it  has  been  rendered  necessary  by  the  provisions  of  the 
registration  laws,  or  by  some   peculiarity  supposed  to  be 
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inherent  in  san  mortgages  in  Gujardt.     (The  cases  bearing 1^71. 


on  this  sabject  will  bo  found  reviewed  in  the  judgment  of  this   MAUADAi'rA' 
Courfc  in  Special  Appeal  No.  202  of  1866  [a]).     We  are      g^J';^^ 
certainly  not  now  disposed  to  question  the  correctness  of  a  Yadavka'v. 
principle  which  has  been  adhered  to  by  the  court  for  half  a 
century. 

But  there  are  circumstances  which  may  well  induce  us, 
while  accepting  the  rule,  to  regard  the  present  case  as  an 
exception  to  that  rule.  The  respondent  was  a  mortgagee  in 
possession,  but  his  possession  was  acquired  during  the  pend- 
ency of  tho  appellant's  suit,  which  was  founded  on  a  prior 
title,  and  tho  object  of  which  was  to  obtain  possession  of  tho 
same  property.  To  what  extent  our  courts  should  apply  tho 
maxim  ** pendente  lite  nihil  innovetui'^'  is  a  question  which 
wo  believe  has  yet  to  bo  decided.  Mr.  Justice  Story,  in  his 
work  on  Equity  Jurisprudence,  §  405,  says  :  "  Every  man  is 
presumed  to  be  attentive  to  what  passes  in  the  courts  of 
justice  of  the  state  or  sovereignty  where  ho  resides.  And, 
therefore,  a  purchase  made  of  property  actually  in  litigation, 
pendente  lite,  for  a  valuable  consideration,  and  without  any 
express  or  implied  notice  in  point  of  fact,  affects  the  pur- 
chaser in  the  same  manner  as  if  he  had  such  notice,  and 
ho  will  accordingly  bo  bound  by  tho  judgment  or  decree  in 
tho  suit.'*  Wo  might  well  hesitate  to  regard  as  conclusive 
such  presumption  as  is  here  referred  to,  or  to  carry  the  doctrine 
of  li^  pendens  to  such  an  extreme.  In  England  no  lia  j^c^^dens 
of  which  a  purchaser  has  not  express  notice  will  now  bind 
liim  unless  the  title  of  tho  cause,  with  other  particulars,  bo 
registered ;  but  in  this  country,  notwithstanding  our  elaborate 
system  of  registration,  there  is  no  provision  for  the  registra- 
tion of  a  lispefulens.  Sec.  223  of  Act  VIII.  of  1859  clearly 
recognises  tho  doctrine  of  lis  pendens  to  a  certain  extent. 
That  section  is  as  follows : — ^*  If  the  decree  be  for  a  hpuse, 
land,  or  other  immoveable  property  in  the  occupancy  of  a 
defendant  or  some  person  on  his  behalf,  or  of  sotne  person 
daiming  under  a  title  created  by  the  defendant  snhscquenthj 
'^*  the  institution  of  the  suit,  the  Com*t  shall  order  delivery 

(a)  Anthy  p.  50. 
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1^^-       thereof  to  be  made  by  putting  the  party  to  whom  the  house, 

IChibhna'hpa 

Maha'da'fpa'  land,  or  other  immoveable  property  may  have  been  adjudg- 
Bahibu      ®^^  ^^  *°y  person  whom  he  may  appoint  to  receive  delivery 
Ya'davba'v.   on  his  behalf  in  possession  thereof,  and,  if  need  be,  by  re- 
moving any  person  who  may  refuse  to  vacate  the  same." 

Thus  it  appears  that  an  alienee  pendente  lite  is  to  bo 
summarily  removed,  but  on  referring  to  Sec.  230,  and  com- 
paring the  woi'ding  of  it  with  that  of  Sec.  223,  it  would  seem 
reasonable  to  infer  that  the  person  so  removed  might,  under 
certain  circumstances,  be  reinstated  in  possession.  The  effect 
of  the  two  sections  t'aken  together  would  seem  to  be  that 
an  alienation  of  property  pendente  lite  is  prima  facie  fraud- 
ulent, but  that  if  the  alienee  could  show  that  he  was  a 
bond  fide  purchaser  for  valuable  consideration  without  notice, 
or  that  in  any  other  way  he  had  an  equity  superior  to 
that  of  the  plaintiff  in  the  suit,  he  might  recover  the  property 
from  which  he  had  been  in  the  first  instance  summarily 
removed.  In  the  present  case  it  is  not  necessary  to  express 
any  decided  opinion  on  this  point,  for  the  respondent  has 
no  equity  in  his  favour,  but  the  reverse.  He  gave  no  con- 
sideration for  the  completion  of  his  title  by  possession.  Bis 
mortgage  was  subsequent  to  that  of  the  appellant,  his  suit 
was  subsequent;  and  the  circumstance  that  he  was  the  first 
to  obtain  a  decree  against  the  mortgagor  was  due  either  to 
accident  or  to  collusion. 

It  appears  to  us  to  make  no  difference  in  the  present  case 
that  the  respondent's  title  was  created—  or,  to  speak  more 
correctly,  perfected — not  by  the  defendant  in  the  pending 
suit  voluntarily,  but  by  a  decree  of  court  compelling  him  to 
do  what  he  did.  A  court  will  not  compel  a  person  to  do  what 
ho  may  not  lawfully  do,  and  if  it  be  surprised  or  deceived  into 
so  doing,  when  it  discovers  it,  it  corrects  its  mistake.  It 
seems  clear  from  the  subsequent  conduct  of  the  Subordinate 
Judge  in  the  matter  of  the  execution,  that  if  he  had  known 
that  the  property  was  in  litigation  between  the  mortgagor 
and  the  appellant,  ho  would  not  have  put  the  respondent  in 
possession  at  all.    He  would  have  made  the  appellant  a  party 
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to  the  suit  between  the  respondent  and  the   mortgagor,  so ^'^'_ 

that  the  titles  of  all  the  parties  might  bo  simultaneously  maha'da'fpa' 
determined ;  or,  if  the  decree  had  been  already  passed  in       -g  '^' 
favour  of  the  respondent,  he  would  have  forborne  to  execute   Ya'davha'v. 
it  until  the  suit  between  the  appellant  and  the  mortgagor 
Lad  been  decided.     An  alienation  made  by  a  defendant  pen- 
iknte  lite  is  no  more  valid,  because  made  under  an  order  of 
court  issued  under  a  misapprehension  of  which  he  was  the 
wilful  cause,  than  it  could  have  been  if  it  had  been  made 
volimtarily. 

On  these  grounds  wo  shall  adhere  to  our  former  decision, 
reversiug  tbe  decree  of  the  Senior  Assistant  Judge,  and 
rustoring  that  of  the  court  of  first  instance. 

Decree  reversed,  . 

Special  Appeal  No.  455  o/1870.  April  13. 

Gokalbha'i  Mulchand  et  al Appellants. 

Jhaver  CHATUEBnuj  at  dl licspandents. 

Mortgage — Limitation, 

In  1848  a  son  mortgage  was  executed  to  the  plaintiffs ;  in  1850  the 
plaifltiffs  obtained  a  personal  decree  against  the  mortgagor;  in  1857  this 
decree  was  modified  in  appeal,  and  the  claim  was  allowed  agniust  the 
mortgaged  property.  In  1854  the  mortgaged  property  was  sold  to  the 
ilefendants  at  a  sale  held  by  a  Civil  Court  in  execution  of  a  tlecree  obtained 
&|i:ainst  the  mortgagor  by  a  third  party,  and  possession  was  made  over  to 
them.  In  1866  the  plaintiffs  applied  for  execution  of  the  decree  obtained  by 
them  in  1867»  and  attached  the  mortgaged  property  in  the  hands  of  the 
(lefendanta.  The  defendants  then  came  in  under  Sec.  246  of  the  Code  of 
Civil  Procedure,  and  the  attachment  was  raised  on  the  26th  of  July  1866; 
and  the  plaintiffs  within  one  year  from  that  day  sued  to  have  their  debt 
satisfied  out  of  the  mortgaged  property. 

Iletd  that  tlie  plaintifBs'  claim  (they  not  having  sued  the  present  defend- 
ant.s  within  twelve  years  from  the  date  of  the  mortgage  or  of  the  sale  to 
the  defendants)  was  barred  by  the  law  of  limitation,  Act  XIV.  of  1859, 
Sec.  I.,  cl.  12. 

THIS  was  a  special  appeal  from  the.  decision  of  M.  H. 
Scott,  Extra  Assistant  Judge  at  Alimcddbad,  in  Appeal 
Suit  No.  146  of  18G7,  confirming  the  decree  of  the  Sadr 
Amin  of  Dliandhuka. 
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^^^-  One  Trikam  Pujd  mortgaged  a  honse  in  sdn  (without  p(»- 

MuLCHAND    session)  to  the  plaintiffs.     The  mortgage-deed  bore  date  the 

etoL        ^^^  Qf  jyj^y  jg^g^     i^  jggQ  ^jj^  plaintiffs  sned  the  mortgagor 

JiiAVEB      to  recover  the  sum  lent  on  mort^ge^  and  obtained  a  decree 

Chatukbuuj  .  ,  o   o 

ct  ai.  against  him  personally.  From  this  decree  the  plaintiffs  ap- 
pealed^ and  on  the  7th  of  February  1857  the  appellate  court 
gave  a  decree  declaring  the  mortgaged  property  subject  to 
the  debt.  In  the  meantime  the  property  had  been  put  np 
to  auction  by  the  civil  courts  in  execution  of  a  decree 
obtained  by  one  Chhagan  Bhagubhdi  against  the  mortgagor, 
Trikam.  The  present  defendants^  having  purchased  the 
property,  were  put  in  possession,  and  have  ever  since  re- 
mained in  possession.  The  plaintiffs  did  not  apply  for 
execution  of  their  decree  till  some  time  in  1866,  in  the  com- 
mencement of  which  year  they  made  their  application,  and 
the  property  was  attached.  The  defendants  objected  under 
Sec.  246  of  the  Code  of  Civil  Procedure,  and,  the  objection 
having  been  allowed,  the  attachment  was  raised  on  the  25tli  of 
July  1866.  The  plaintiffs,  therefore,  within  one  year  from 
that  day,  brought  this  present  suit  to  have  their  debt  satisfied 
from  tho  mortgaged  property. 

The  Sadr  Amin  upon  these  facts  gave  a  decree  for  the 
plaintiffs,  and  tho  appellate  court  confirmed  that  decree. 

The  special  appeal  was  heard  before  Gibbs  and  Melvill,  JJ. 

Nanahhai  Haridas,  for  the  special  appellants : — Tho  plain- 
tiffs are  mortgagees.  Their  mortgage  was  in  1848.  Tliey 
did  not  sue  till  1867.     Their  suit  is,  therefore,  barred. 

Dhirajldl  Mathuradds,  Government  Pleader,  for  the  specuJ 
respondents  : — (1)  Tho  plaintiffs  have  sued  within  one  year 
from  tho  date  on  which  tho  attachment  was  raised,  and  their 
suit  is  within  time,  under  Sec.  246  of  the  Code  of  Civil  Pro- 
cedure. (2)  The  defendant's  purchase  was  during  the  pend- 
ency of  the  suit  against  tho  original  mortgagor,  and  is, 
therefore,  bad.  (3)  Tho  cause  of  action  should  be  taken  to 
have  arisen  to  tho  plaintiffs  on  the  day  they  obtained  tLeir 
decree  against  the  mortgaged  property,  i.e.,  on  the  7tli  ot 
February  1857.     For  these  reasons  the  claim  is  not  barred. 
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Per  Curiam  : — ^Tho  mortgagor's  rights  were  sold  in  185i        i^7i. 
to  tho  original  defendants,  and  they  have  had  possession  ever    mulchand 
since.  In  1 857  the  original  plaintiffs  obtained  a  decree  against        ^^  f" 
tho  property  mortgaged,  but  did  not  execute  it  for  some      Jhaver 
years  after,  tho  property  not  having  been  attached  until        etal 
about  18G6.  The  exact  date  does  not  appear,  but  on  the  25th 
of  July  1866  the*  attachment  was  removed  by  the  court  on 
the  application  of  the  original  defendants  under  Sec.  246  of 
the  Code  of  Civil  Procedure;  and  on  the  25th  of  July  1867  . 
the  present  plaint  was  filed,  in  which  it  is  prayed  that  tho 
plaintiff's  mortgage-lien  be  satisfied  from  the  mortgaged  pro- 
perty. But  it  has  been  held  by  this  court  that  a  mortgagee 
must  sue,  to  make  good  his  claim  against  the  mortgagor, 
within  twelve  years  from  the  date  of  the  mortgage ;  and  hero 
the  present  suit  is  not  brought  until  seventeen  years  after  tho 
date  of  tho  mortgage,  and  fourteen  years  after  the  sale  to 
tho  original  defendants.     It  is  a  sdn  mortgage ;  possession 
was    with  tho   mortgagor,   and  his   possession    was   from 
the  first  adverse  to  that  of  the  mortgagee.     The  Court  are, 
therefore,  of  opinion  that  the  claim  in  the  present  suit  is 
barred,  and  they  reverse  the  decree  of  tho  lower  courts,  and 
reject  the  claim,  with  all  costs  on  tho  plaintiffs. 

Decrees  reversed  and  claim  rejected. 

NoTB  BY  THB  Rbporter.— -Oo  the  same  day  another  case  was  de- 
cided by  the  same  Bench  (S.  A.  No.  514  of  1870,  Karsan  Bawd  v.  Jhaver 
Ckatmrbhuj  et  al.).  It  was  similar  to  the  case  above  reported,  with  this 
difference,  that  the  purchase  by  the  defendant  iras  in  1858,  one  year  after 
the  plaintiff's  decree.  The  Court  there  said :  "  The  defendants  are  bound 
by  the  decree  of  1857.  their  purchase  being  subsequent  to  it ;  but  as  the 
decree  couUl  not,  from  effiux  of  tiine,  be  executed  against  the  mortgagor, 
it  could  not  be  executed  against  them." 
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Pes  Curiam  s — ^The  mortgagor's  rights  were -sold  in  1854       1871. 

to  the  original  defendants^  and  they  have  had  pQssession  hulchand 
ever  since.    In  1857  the  original  plaintiffs  obtained  a  decree        **  ^^ 

against  the  property  mortgaged,  but  did  not  execute  it  for  Jhatbe 

lll¥ATfTimiTIT.T 

some  years  after,  the  property  not  having  been  attached  until        et  oL 
about  1866.  The  exact  date  does  not  appear,  but  on  the  25th 
of  July  1866  the  attachment  was  removed  by  the  court  on 
the  application  of  the  original  defendants  under  Sec.  246  of 
.the  Code  of  Civil  Procedure  ;  and  on  the  25th  of  July  1867 
the  present  plaint  was  filed,  in  which  it  is  prayed  that  the 
plaintiffs*  mortgage-lien  be  satisfied  from  the  mortgaged  pro- 
perty.   But  it  has  been  held  by  this  court  that  a  mortgagee 
mast  sue,  to  make  good  his  claim  against  the  mortgagor, 
within  twelve  years  from  the  date  of  the  mortgage  ;  and  here 
the  present  suit  is  not  brought  until  seventeen  years  after  the 
date  of  the  mortgage^  and  fourteen  years  after  the  sale  to 
the  original  defendants*    It  is  a  son  mortgage  ;  possession 
was  with  the  mortgagor,  and  his  possession  was  from  the 
first  adverse  to  that  of  the  mortgagee.    The    Court  are, 
therefore,  of  opinion  that  the  claim  in  the  present  suit  is 
barred,  and  they  reverse  the  decree  of  the  lower  courts,  and 
reject  the  claim,  with  all  costs  on  the  plaintiffs. 

Decrees  reversed  and  claim  rejected. 

XoTB  BY  THE  Rbportbr.-— On  the  same  day  another  case  was  de- 
cided by  the  same  Bench  (S.  A.  No.  614  of  1870,  Karsan  Bawd  v.  Jkaver 
Ckaiurbhu^  et  aL).  It  was  similar  to  the  case  above  reported,  with  this 
difference,  that  the  purchase  by  the  defendant  was  in  1858,  one  year  after 
the  plaintiff's  decree.  The  Court  there  said :  "The  defendants  are  bound 
by  the  decree  of  1857,  their  purchase  being  subsequent  to  it ;  but  as  the 
decree  could  not»  from  efflux  of  time,  be  executed  against  the  mortgagor, 
it  could  DOt  be  executed  against  them.' 
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^^'^  Special  Appeal  No.  419  of  1870. 

Ba'x^krishna'  Vithal  ef  al • Appella7Us4 

Haai  Shankab  ^<  a{.  ,. Be^^ondeni^ 

i^a/l^m4x.  i^  Smtfor  Partitiom-^'Owiitntm  qf  Morigmged  Lamdifnm  Clmrn^ 

/m    /2  u  Subteque9$  8uit--Ci9.  Proc.  Code,  See.  7. 


t^Uu,^ 


The  pUiiitiffii  in  1863  vned  the  defieoduilt  for  the  plaintiift'  4w«  i* 
At  ^      s^  ^  certain  undivided  family  property,  %sA  did  not  include  is  their  daim  ceitvD 

knda  then  in  the  possetsion  of  mortgagees,  which  lands  had  been  noitgiged 
by  one  of  the  defendants  as  manager  pf  the  family.  The  defnidaati  nW 
sequently  redeemed  the  mortgaged  lands. 

The  plaintift  then  filed  a  suit  to  recover  their  shave  of  the  laadi  I9 
redeemed^ 

UtH  that  they  were  entitled  to  maintain  sBch  suit,  as  the  mortgiged 
lands  had  not  been  avulabie  for  an  actual  pavtkioa  at  the  time  df  tbe 
former  suit. 

fTHIS  was  a  speeial  appeal  from  tbe  decisioii  of  B.  W. 
'*'  Htmter^  Acting  District  Jadgo  of  Batnagirf^  in  Ajy 
peal  Suit  No.  500  of  1867^  reyersmg  the  decree  <^  Yithal 
y^sndev^  the  Munsif  of  Yingorlii. 

The  facts  of  the  case  were  briefly  these.    The  pkintifis,  Bfl" 
krishn^  Yithal,  Balvant  Baghanath^  and  Yenkafesh  Yishva- 
n&th,  sued  Hari  Shankar^  Qovind  Gop&l^  and  lULmchondni 
Govind  for  the  recovery  of  a  moiety  of  five  thikans  situate  in 
Mouje  Bedi.    The  plaintiflb  alleged  in  their  plaint  that  these 
fhikdna  had  been  parts  of  the  undivided  ancestral  property 
of  the  &milyj  and  that  the  defendants  had  mortg&ged  them 
in  the  year  1824,  and  had  again  redeemed  them  in  or  after 
the  year  1863.    The  defendants  pleaded  that  a  partition  of 
the  ancestral  property  had  taken  place  in  1884^  and  tiiat  tihe 
thikans  in  question  had  been  acquired  by  them  after  that 
partition*   They  also  pleaded,  as  a  bar  to  the  plaintiff'  action, 
that  the  plaintiffs  had  not  included  these  fhikans  in  a  previous 
suit  (No.  195  of  1863)  which  they  had  instituted  against  the 
defendants  for  a  partition  of  the  family  lands  in  the  possession 
of  the  defendants.    The  court  of  first  instance  decided  the 
suit  in  favour  of  the  plaintiffs,  and  awarded  them  a  moiety 
of  the  thik&na  claimed,  on  their  paying  to  the  defendants 
Bs.  443-7-6,' the  amount  of  half  the  ezpentfes  incurred  in  the 
redemption  of  the  land< 
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Thd  defendants  appealed  to  the  District  Judge  of  Batn^giri^ 
and  urged,  amoug  other  grounds^  that  as  the  claim  had  not 
been  included  in  the  plaintiff's  former  suit  (No.  195  of  1863) 
it  could  not  now  be  maintained.  The  Judge  held  the  claim 
barred  under  the  provisions  of  Sec.  7  of  the  Civil  Procedure 
Code,  and  reversed  the  decree  of  the  Munsif.  The  following 
extract  from  his  judgment  shows  his  reasons  for  the  decision:— » 

'^  Of  the  above  objections,  the  4th,  as  involving  a  question 
of  jurisdiction,  requires  immediate  notice^  and,  in  my  opinion, 
is  a  good  one. 

"  The  parties  to  this  suit  were  precisely  the  parties  in 

Original  Suit  No.  1 95  of  1863  (exhibit  No.  31).    In  that  suit 

the  plaintiffs  sought  to  recover  their  half-share  of  certain 

joint  thikans  which  had  been  mortgaged  in  1823-24,  and 

which  were  held  to  have  been  redeemed  from  mortgage  iii 

1843.    In  the  present  suit  it  is  sought  to  recover  a  half-share 

of  five  other  thikdns,  said  to  hs^ve  been  also  mortgaged  in 

union  in  1823-24,  but  which  were  not  redeemed  from  mort- 

gage  till  after  the  former  suit  (Original  Suit  No.  195  of  1863) 

was  instituted.    It  is  now  urged  that  the  suit  of  1863  was 

in  fact  a  suit  to  enforce  a  share  in  land  on  the  ground  of  its 

being  joint  family  property.    I  find  that  such  was  the  case, 

and  that  the  High  Court,  in  Special  Appeal  No.  558  of  1865 

(dated  27th  February  1866),  treated  it  as  a  suit  of  that  nature 

in  applying  CI.  13,  Sec.  i..  Act  XIV.   of  1859  as  the  law 

of  limitation  applicable  to  it  (see  exhibit  87).    This  being 

80, 1  am  of  opinion  that  the  suit  of  1863  should  have  included 

the  whole  of  the  joint  property  that  remained  to  be  divided; 

tliat  none  of  the  joint  property  can  be  held  exempt  from  the 

operation  of  this  rule  on   the  ground  of  its  being  held  in 

mortgage  at  the  date  of  suit ;  and  that,  as  the  plaintiffs  omit^ 

ted  to  iticlude  the  thikdns  now  in  dispute  in  the  suit  of  1863, 

the  present  suit  is  barred  by  Sec.  7  of  Act  VIII.  of  1859. 

"  I,  therefore,  reverse  the  MunsiPs  decision,  and  throw  out 
the  claim  with  dH  costs  on  the  plaintiffs.^' 

The  specU  appeal  was  heard  by  Wistropp,  C.  Jr,  and 
WiBT,  J.,  on  the  6th  of  June  1871. 
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Bahiraviidih  Mangesh,  for  the  appeUants: — ^The  lower 
conrt  has  misconstraed  Sec  7  of  Act  VIII.  of  1859  in  holding 
that  the  provisions  of  that  section  prevented  the  mainieiuuioe 
of  the  present  snit.  As  at  the  date  of  the  former  suit  ike 
respondents  were  not  in  possession  of  the  property  now 
claimed^  the  caose  of  action  with  respect  to  that  property  had 
not  then  arisen^  and  the  District  Jndge,  therefore,  erred  in 
applying  Sec.  7  of  the  Code  .to  this  case. 

Dhirajlul  Mathuradas,  for  the  respondents  : — The  former 
suit  was  a  snit  brought  by  the  plaintiffs  for  a  half-share  of 
the  family  property  in  the  respondents^  possession.  It  might, 
therefore,  be  fairly  presumed  to  be  a  partition  snit.  And, 
as  the  plaintiffs  omitted  to  include  in  that  snit  the  lands  now 
claimed  by  them,  the  claim  is  barred  by  Sec.  7  of  the  Civil 
Procedure  Code. 


Wbstbopp,  C.  J. : — It  appears  to  this  court  that  the  suit 
No.  195  of  1863  does  not  operate  as  a  bar  to  the  present  suit 
inasmuch  as  the  five  thikans,  the  subject  of  the  present  suit, 
were,  when  the  suit  No.  195  of  1863  was  instituted,  in  the 
possession  of  mortgagees,  and  not  available  at  that  time  for 
an  actual  partition,  whereas  the  five  thikans,  the  subject  of 
Suit  No.  195  of  1863,  had  then  been  redeemed  and  were  in 
the  possession  of  Hari  Shankar,  and  were  then  available  for 
partition.     The  possession  of  the  mortgagees   of  the  five 
thikans,  the  subject  of  the  present  suit,  would  not  have  been 
such  a  possession  as  Hari  could  treat  as  a  possession  adverse 
to  the  plaintiffs.    When  he  mortgaged  those  fiverfltfcdn^,  he 
did  so  as  manager  of  a  united  family,  of  which  the  plaintiffs 
were  co-members  with  him.    Such  a  possession  by  the  mort- 
gagees should,  in  a  Court  of  Equity,  be  regarded  as  a  posses- 
sion quite  as  much  under  the  plaintiffs  as  under  Hari.    This 
court,  therefore,  reverses  the  decree  of  the  District  Judge, 
and  remands  this  cause  for  re-trial  on  its  merits.     On  such 
re-trial  the  following  issues  should  be  delermined,  together 
with  any  other  issues  which  to  the  trying  Judge  may  seem 
proper  and  necessary  for  the  final  adjudication  between  the 
parties :— 
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l«i— Whether  the  five  ihihdns,  the  subject  of  this  suit,        1871» 


formed  part  of  the  family  property. 

2ndly — ^Whether  the  said  five  thikdns,  or  any  of  them,  or 
any  part  thereof,  have  ever  been  the  subject  of  a  partition, 
either  by  suit  or  otherwise,  amongst  the  parties  to  this  suit. 

irdly — ^When  were  the  said  five  thiJcans,  or  any  of  them, 
or  any  part  thereof,  redeemed  by  Hari  or  any  of  the  defend- 
ants from  the  mortgagees  thereof;  and,  incidentally  to  this 
third  issue, 

ithly — ^Whether  this  suit  is  barred  by  the  law  of  limitation. 

hihly — Whether  in  the  event  of  the  trying  court  being  of 
opinion  that  the  plaintiffs  are  entitled  to  recover  a  share  or 
shares  in  the  five  thikans,  the  subject  of  this  suit,  the  plaintiffs 
are  bound  to  compensate  the  defendant  Hari  to  any  and 
what  extent  in  respect  of  the  redemption  of  the  same  five 
thikanSf  or  any  of  them,  or  any  part  thereof,  by  him.  And  it 
is  farther  directed  that  the  trying  court  shall  be  at  liberty 
to  take  such  further  evidence  in  this  cause  on  such  re-trial 
as  aforesaid  as  may  be  necessary.  Costs  to  abide  the  final 
result. 

Decree  reversed  and  case  remanded. 


Ba'lkrishna' 

VlTHAL 

etdL 

V. 

Habi 

Shankab 

«taZ. 


/ 


y 


> 


Sjpenal  Appeal  No.  22  o/1871. 

Xa'thaOi  Kbishna'ji AppellanL 

Ham  Ja'goji Respondent 

Hindi  Law — Adoption  by    Widow — Adoption  of  Married  Man  among 
Shudr69 — Gifts  of  Ancestral  Property  previous  to  Adoption. 

According  to  the  Hindd  law  obtaining  in  Western  India,  the  adoption 
of  a  Shidrii  who  is  married  at  the  time  of  his  adoption  is  not  invalid  if  the 
adopted  person  be  a  sagotra  (of  the  same  family)  of  the  person  adopting. 
A  ion  adopted  to  her  husband  by  a  widow  is  entitled  to  set  aside  a  gift  of 
ucestnd  immoveable  property  made  by  his  adoptive  father's  widow  previous 
to  hii  adoption. 

• 

THIS  was  a  special  appeal  from   the  decision  of  R.  F. 
Mactier,  Judge  of  the  District  of  Sdtirfi,  in  Appeal  Suit 
ITo.  38  of  1870,  confirming  the  decree  of  the  Subordinate 
Judge  of  Rah(matpur» 


c^  AVvr 
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Tbe  plamtiff^  Hari,  alleged  that  he  was  adopted  hj  one 
'Bilii,  widow  of  Jigoji — ^a  member  of  the  Shddra  caste,  wlio 
owned  a  piece  of  land  and  a  house ;  and  that  one  N&tUji, 
who  was  in  wrongful  possession  of  them,  would  not  give  np 
his  possession  though  requested  to  do  so .  The  plaintiff,  there- 
fore,  prayed  that  the  court  would  eject  the  said  Ndthiji  from 
the  property  in  question. 

Nath^ji,  inter  alia,  answered  that  the  plaintiff  had  not 
been  adopted,  as  alleged,  and  that  the  property  had  been  given 
to  him  (Nkth^ji)  in  gift  by  the  deceased. 

The  court  of  first  instance  held  that  the  plaintiff  had  been 
adopted  by  Balii,  and  that  he  was  her  heir,  and  that  Balii 
had  no  authority  to  make  a  gift  of  J^goji's  immoTeable  pro- 
perty, and  gave  a  decree  in  the  plaintiff's  favour. 

The  court  of  appeal  upheld  this  decree,  for  the  following 
among  other  reasons : — 

''  The  adopting  mother,  Bil&i,  and  the  giver  in  adoption, 
Bavji,  both  say  the  plaintiff,  Hari,  was  received  and  given 
in  adoption ;  and  the  writer  and  the  attesting  witness,  Kos. 
22  and  23,  prove  having  written  and  attested  No.  14,  the 
deed  of  adoption,  which  sets  forth  the  facts ;  the  giver  is  a 
cousin  of  the  adopting  widow's  husband,  and,  as  he  is  in  the 
same  gotra,  this  is  all  legal.     As  to  the  adopted  son,  Hari, 
being  an  eldest  son,  as  alleged,  this  is  not  proved  by  the 
evidence  ;   and  as  to  an  objection   now  made,  that  Hari  is 
married  and  has  children,  I  can  find  only  one  decision  to  the 
effect  that  the  adoption  of  a  married  man  is  illegal ;  and  this 
is  a  very  old  case  of  the  Madras  Sadr,  dating  a.d.  1823,*  and 
the  contrary  doctrine  is  kid  down  at  page  75  of  Macnagh- 
ten,  where  he  says :    '  But  when  a  relation,  or  sagoira,  is 
to  be  adopted,  no  obstacle  exists  on  account  of  his  being  of 
mature  age,  married,  and  having  a  family ;'   he  says  this  on 
the  authority  of  the  Maydkha,  at  page  64  of  whieh  are  HbB 
words  '  a  married  man,  who  has  even  a  son  bom,  may  become 
Ml  adopted  son.'     I  prefer  the  authority  of  this  last  to  such 
An  old  decision  as  that  quoted  by  Strange,  and  I  have  met 

*  See  Strange's  Hind&  Law,  Appx.,  p.  87. 
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with  Berend  cases  in  this  district,  unopposed,  in  wbich  «n       ^^7^- 

adopted  son  was  married  and  had  a  family :  and  I  do  not  con-    keishna'w 

eider  that  a  man's  being  married,  with  a  family,  will  defeat  ^^^  jl'ooji, 

the  original  object  of  his  being  adopted  at  all.    And  if  his 

being  married  does  not  defeat  this  object,  I  can  see  no  reason 

against  his  being  so*     I  have  looked  over  all  the  authorities 

on  this  pointy  the  chief  being  the  Dattaka  Mim^ms^,  and  I 

can  find  no  prohibition  of  sacH  an  adoption  :  so  that,  under 

^    ,  ,  ,  ,         .,,.,      the  rule   which  I  quote   in  the 

Qaod  Um  nam  vttat  permttM,  ^ 

margin,  I  must  conclude  that  the 
adoption  of  a  married  man  is  valid,  and  that  this  adoption  of 
the  plaintiff  was,  therefore,  strictly  according  to  Hindd  law." 

The  special  appeal  was  heard  by  Melvill  and  Kemball,  JJ. 

Bahiravnath  Mangesh,  for  the  appellant : — The  adoption  of 
a  married  person  is  invalid  by  the  Hindu  law.  After  the  per- 
formance of  the  TJpanayana  ceremony  there  can  be  no  adop- 
tion: P.  Venkateehaiya  v.  M.  Venkata  Charlu  {a);  Dattaka 
Chandrik^,  Sec.  11.,  para.  25  [b);  T.  L.  Strangers  Manual, 
para.  104,  p-  27;  Macnaghten's  Hind6  Law,  Ch.  VI.,  p.  75  (ed. 
of  1829) ;  Cowell's  Lectures  on  Hindd  Law  (1870),  pp.  329- 
334;  and  cases  collected  in  Norton's  Leading  Cases,  p.  65. 
Marriage  is,  therefore,  even  amongst  Shddrds,  an  insuperable 
bar:  Strange,  p.  91 ;  Norton's  L,  C,  p.  76.  The  Dattaka 
Chandrik^  and  Dattaka  Mimams^  are  of  universal  authority, 
and  their  doctrines  are  not  to  be  disputed.  It  is  true  that 
in  the  Vyavahira  Maydkha  (CIX.),  Ch.  IV.,  Sec.  V.,  pi.  19 
(c),  Nilkantha  has  quoted  the  authority  of  his  father  for  the 
position  that  the  adoption  of  a  married  man  with  even  a  son 
bom  is  valid  ;  but  Nilkan^ha's  father  was  not  a  Bishi,  and 
his  opinion  is  not  authoritative. 

The  adoption  of  the  plaintiff  took  place  four  years  after 
the  gift  to  ihe  defendant,  and,  ba  it  was  made  from  corrupt 
motives  in  the  widow,  should  be  set  aside  :  Bakhmabai  t. 
Bddhdbai  (d).  The  doctrine  of  factum  vaUt  will  not  apply 
b  the  present  case,  as  there  is  a  direct  prohibition  to  such 

(a)  3  Mad.  H.'G.  Bep,  S8.  (b)  Stokes'  H.  L.  B.  (S42. 

(e)  Stokes'  H.  L.  B.  64.  (cQ  5  Bom.  H.  C.  Bep.,  A.C.J.  181. 
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1871.        an  adoption  :  Steele's  Costoms^  176;  Balvantrav  Bkatkirr, 
K.:.p:j«    Bayibaiie). 
Haei  Ja'ooii.      Janardhan  SaJchdram  Oidgil,  for  the  respondent! — The 
sole  authority  on  which  Norton^  Strange^  Macnaghten^  and 
the  Madras  High  Court  rely  is^  as  appears  from  the  footnotes, 
a  passage  from  the  Kdlikd  Purdn  quoted  in  the  DsEittaka 
Chandrik&  as  well  as  in  the  May  dkha^  which  is  of  greater 
authority  in  Western  India.  .  But  in  the  present  case  there  is 
^eally  no  conflict  among  the  authorities.     The  DattakaChan- 
drika  quotes  the  passage  from  the  Kalik&  Pur&n  at  Sec.  II., 
para.  25,  but  states  that  it  is  unauthentic.     In  paras.  26-32 
the  author  points  out  that,  even  if  the  passage  be  authentic, 
its  correct  interpretation  would  not  prevent  a  person  upon 
whom  the  ceremony  of  tonsure  and  other  rites  of  initiation 
are  performed  from  being  adopted;  only  a  particular  ceremony 
called  '^  the  sacrifice  for  male  issue/'  would  in  that  case  liare 
to.  be  performed.     In  para.  33  it  is  distinctly  said :  '^  And 
thus  the  practice  of  all  the  ancients,  even  in  respect  to  tie 
adoption  of  a  son,  unlimited  to  any  particular  time,  is  upheld.'' 
The  Dattaka  Mfmdmsd^s  interpretation  of  the  passage  is  the 
same    as   that  of  the  Dattaka  Ghandrikd.     Nilkantha,  the 
author  of  the  Maydkha,  says  that  reliance  is  not  to  be  placed 
upon   the   passage  in   question,  '^  because  it  is  not  to  be 
found   in   two  or  three   copies   of  the   Kilikd    Pur&i''  (/). 
Even  if  it  were  authentic,  he  says  it  applies  to  asagotras  (of 
different  gotras)  only.     On  the  other  hand  he  quotes  the  ex- 
press authority  oC  his  father  for  the  position  that  a  married 
man  having  children  even  can  bo  adopted,  and  maintains  the 
position  to  be  reasonable,  and  not  in  opposition  to  the  other 
authorities.    Nilkantha's  father,  Shankar  Bhat,  though  not 
a  Bishi,  is  the  author  of  Dwait  Nirnaya — a  work  specially 
intended,  as  stated  in  the  work  itself,  for  the  Dakhaa — the 
express  object  of  which  is  to  reconcile  conflicting  points  of 
Hind6  law. 

For  decided  cases  on  the  point  see  8ree  Brijbhoohinjee 

(e)  6  Bom.  H.  C.  Rep.,  O.C  J.  82. 

(/)  Vyavahim  Mayukha,  Ch.  IV.,  Sec.  V.,  pi.  20— Stoket'  H.  L.  B^ 
p.  65. 
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Maharaj  y.  Sree  Ookoolootscutjee  Maharaj  {g)^  Bdje   Vyan-        ^^1- 

Na'tha'ji 

kap'iv  V.  Jayaaantrav  (h),  in  which  the  doctriae  of  fwdwm,    k&isbnjl'ji 
voki  is  distinctly  affirmed  to  be  applicable  in  a  case  like  the  ^^      j\ 

present. 

The  following  judgment  of  the  court  was  delivered  by 

Melvill,  J. : — In  this  case  we  have  to  consider,  whether 
the  adoption  of  the  respondent^  Hari,  by  Bdlai  was  valid^  he 
having  been  4t  the  time  of  the  adoption  a  married  man ;  and^ 
if  ifc  be  held  valid^  whether  it  invalidates  a  gift  of  ancestral 
immoveable  property  previously  made  by  BaI4i  to  the  appel- 
lant, Nathaji. 

It  is  contended  that  the  adoption  is  invalid  on  the  strength 
of  a  passage  in  the  Dattaka  Chandrikd  (Sec.  II.,  §  29)  which 
lays  down  that  adoption  must  be  performed  previously  to 
investiture  in  the  case  of  persons  of  a  regenerate  tribe,  and 
previously  to   marriage  in  the  case  of  Shddrds,  to  which 
class  the  parties  to  the  present  suit   belong.     Sir  Thomas 
Strange  (Manual,  p.  91)  considered  that  the  rule  would  be 
more  absolute  in  the  case  of  Shddras  than  in  those  cases  in 
which  investiture  is  the  criterion.     "It  would  seem,^*  he 
says,  "  as  if  there  could  be  no  adoption  of  one  who  is  married ; 
marriage  not  being  capable,  like  tonsure  and  investiture,  of 
annulment.''     So  Mr.  Norton,  in  his  Leading  Cases  on  Hindd 
Law  (p.  76),  relying  on  the  same  text  of  the  Dattaka  Chan- 
ilrikd,  says :  ''  An  adoption  made   after  the  adopted  son  is 
married  is  clearly  invalid,"  and  he  refers  to  two  decisions 
of  the  Madras  Sadr  Divtoi  Adalat  in  1814  and  1823,     There 
appear  to  be  no  later  decisions  of  the  Madras  or   Bengal 
Coarts  directly  bearing  upon  the  point,  but  the  Madras  High 
Conrt  has  held,  notwithstanding  the  doubts  expressed  by  Sir 
T.  Strange,  that  the  doctrine  of  the  Dattaka  Chandrik^,  as 
nagards  Br^hmans,  is  absolute,  and  that  an  adoption  is  neces- 
sarily invalid  if  made  after  the  Upanayana  has  been  per- 
formed in  the  natural  family :  P.  Venkatesarya  v.  M.  VenJcata 
^Jharlu  and  others  (i). 

(g)  I  Borr.  181,  196;  2  Borr.  92. 
(A)  4  Bom.  H.  C.  Rep.,  A.C.J.  191. 
(t)  3  Mad.  H.  C.  Rep.  2S. 

VIII —  10  A  C 
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1871.  On  the  other  hand^  the  author  of  the  Vyavahara  Mayukha 

Krishna' ji  seoms  to  have  been  inclined  to  take  «in  opposite  view  of  the 
J^\  effect  of  marriage  as  an  impediment  to  adoption :  "  and  my 
father  has  said  that  'a  married  man^  who  has  even  had  a 
son  born,  may  become  an  adopted  son/  This  also  is  reason- 
able, for  it  is  not  in  opposition  [to  other  maxims]."  Mac- 
naghten  (p.  75)  says  :  "  According  to  the  Maytikha,  an  an- 
thority  of  the  greatest  eminence  among  the  Mahrattas,  the 
restriction  as  to  age  relates  only  to  cases  where  no  relation- 
ship subsists :  but  when  a  relation,  or  Sagotra,  is  to  be 
adopted)  no  obstacle  exists  on  Bccount  of  his  being  of  mature 
age,  married,  and  having  a  family/'  And  other  authorities 
,  on  this  side  of  India  are,  so  far  as  they  go,  of  the  same 
tendency.  In  a  case  of  great  importance,  Sree  Brijbhoohni' 
jee  Maharaj  v.  Sree  Oookoolootsaojee  Maharaj,  reported  in 
1  Borr.  181  {ed.  1825),  the  opinion  of  the  Pandits  was  that 
''when  a  relation  is  to  be  adopted,  no  obstacle  exists  on 
account  of  his  being  of  mature  age,  mamed,  and  having  & 
family,  provided  he  possess  common  ability,  and  is  beloved 
by  the  person  who  adopts  him,''  and  the  court  upheld  the 
adoption.  The  opinion  of  the  Shastris  in  that  case  was  re- 
cognised as  an  authority  (though  on  another  point)  by  this 
court  in  Bakhmibii  v.  Rddhdbdi  (j).  In  Raje  Vyankatm 
Anandrav  Nimbalkar  v.  Jaydvantrdv  bin  Malharrav  BaM- 
dive  (k)  an  adoption  was  objected  to,  among  other  rea- 
sons on  the  ground  that  the  person  adopted  was,  at  the 
time  of  his  adoption,  a  father,  and  possibly  a  grandfather. 
But  the  court  refused  to  set  aside  the  adoption,  holding,  on 
the  principle  of  factum  valet,  that  such  an  adoption,  if  once 
made,  must  stand.  Independently  of  the  Hindd  law,  we 
think  that  there  is  sufficient  authority  for  holding  that  such 
adoptions  are  in  the  Dakhan  recognised  by  the  custom  of 
the  country.  Mr.  Steele  (Law  and  Custom  of  Hindu  Castes 
in  tho  Dekkan),  p.  44,  says,  speaking  of  the  law :  "  The  Poona 
Sastrecs  do  not  recognise  the  necessity  that  adoption  shoald 
precede  Moonj  and  marriage,"  though  subsequently,  speak- 
ing of  existing  customs,  he  says  tho  adoptee  '^should  be 

0)  5  Bom.  H.  C.  Rep.,  A.C.J.  181.    (*)  4  Bom.  H.  C.  Rep..  A.C.J.  191- 
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adopted  previously  to  tlie  performance  of  his  Moonj  or  mar-        ^^7^- 

N  atha'^i 

riaije,  at  least  if  not  a  near  relation^*  (p.  182).  In*tlie  krwhna'ji 
judgment  now  appealed  against,  the  District  Judge  says :  „  il'  ^ 
**I  have  met  with  several  cases  in  this  district,  unclosed,  in 
which  an  adopted  son  was  married  and  had  a  family  '/'  and 
he  might  have  added  that  in  the  present  case  the  idea  of 
dispating  the  adoption  on  this  ground  did  not  even  occur  to 
the  appellant  until  the  hearing  of  the  appeal. 

Upon  a  review  of  all  the  authorities,  we  think  that  we  are 
justified  in  holding  that  in  Western  India  the  adoption  of  a 
mtjoira  or  relation  (as  the  respondent  Hiari  was)  is  not 
invalid  because  the  person-  adopted  was  married  at  the  time 
of  the  adoption r 

The  adoption  being  held  valid,  the  adopted  son  has,  we 
think,  the  right  to  set  aside  a  gift  of  ancestral  immoveable 
property  made  by  his  adoptive  father's  widow  previous  to 
hi3  adoption.  In  the  case  already  referred  to  (Z)  it  was  held 
that  an  adoption  by  a  widow  has  a  retrospective  eflfect,  and, 
relating  back  to  the  death  of  the  deceased  husband,  entitles 
the  adopted  son  to  succeed  to  his  estate.  In  Banee  Kisken- 
inuneev. Rajah  Oodwunt  Singh  (m)  it  was  held  that,  accord- 
ing to  the  Hindd  law,  a  boy  adopted  by  a  widow  with  the 
permission  of  her  late  husband  has  all  the  rights  of  a 
posthumous  son,  so  that  a  sale  by  her^  to  his  prejudice,  of 
her  late  husband's  property,  even  before  the  adoption,  will 
not  be  validy  unless  made  under  circumstances  of  inevitable 
necessity.  In  Bamundoss  Mookerjeav^Mussamut  Tarinee  (n) 
(in  which  the  decision  of  the  Bengal  Sadr  Divani  Adilat 
was  adopted  without  qualification  by  the  Privy  Council),  the 
Judges,  referring  to  that  case,  said :  "In  that  case  the  son, 
when  adopted,  became  the  undoubted  heir,  and  it  was  of 
course  the  correct  doctrine  that  no  sale  made  by  a  widow, 
who  possesses  only  a  very  restricted  life-interest  in  the  estate, 
could  have  been  good  against  any  ultimate  heir^  whether  an 
adopted  son  or  otherwise,  unless  made  under  circumstances 

{l)RajeVyankatrdD  Anandrav  Nlmb&lkarv.  Jay6vantr6ff  bin  Malh&r- 
r&v  Ranadwe. 

m 

(m)  3  Beng.  S.*  D.  A.  lUp.  228.  («)  7  Moo.  Ind.  Arp  1^9. 
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1871.       of  strict  necessity/'    In  the  Mar6tli&    Conntry  it  is  not 

Ka'tha'ji  .  . 

KBismrA'/i   necessary  that  a  widow  should  have  the  permission  of  her 

Haw  jI'ooji  ^^^band  to  an  adoption,  provided  that  the  act  is  done  by 
her  in  the  proper  and  hand  fde  performance  of  a  religions 
daty,  and  neither  capriciously  nor  from  a  corrupt  motiTe : 
Bakhmabai  v.  RadJidbai  {sttjnxt).  In  the  present  case,  the 
person  adopted  seems  to  be  the  person  who  would  hare 
inherited  the  estate  after  B&Ifii's  death ;  so  that,  even  if 
there  had  been  no  adoption,  the  gift  to  N^th&ji  would  ha?e 
been  invalid,  as  against  him,  after  B^Mi's  death.  Nathiji 
has,  in  the  courts  below,  contested  the  adoption  on  the 
ground  either  that  Hari  was  an  eldest  son,  or  that  he  was 
married,  and  not  on  the  ground  that  the  adoption  was  made 
capriciously  or  from  a  corrupt  motive.  Under  these  circnm- 
stances  we  see  no  reason  why  the  doctrine  laid  down  in 
Ranee  Kishenmunee  v.  Rajah  Oodwunt  Singh  should  not 
bo  applied,  and  the  gift  by  the  widow  treated  as  invalid 
against  the  adopted  son.  We,  accordingly,  confirm  the  de- 
crees of  the  courts  below. 

Kehball,  J.,  concurred. 

Decree  confirmed  with  co$l8. 
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Special  Appeal  No.  53  0/ 1 871 .  i87l. 

June  15. 


GisDHAB  Ranchodda's Appellant. 

» 

Hakamchand  Re va'chand Respondent. 

PurchoMer  of  Land  for  Value — Prior  S&nkhat — Bona  fides. 

The  plaintiff  in  1866  obtained  a  decree  against  one  Ramz6n  Mobidin  for 
payment  of  a  debt  by  bim  personally,  or  in  default  entitling  tbe  plaintiff  to 
recover  the  amount  from  tbe  sale  of  certain  immoveable  property  situated 
in  Gujar&t  on  wbicb  tbe  debt  bad  been  secured  under  a  sankhat,*  On 
tbe  attachment  of  the  immoveable  property  in  execution  of  tbat  decree, 
the  defendant  objected  under  Sec.  246  of  the  Civil  Procedure  Code,  and 
alleged  that  he  bad  purchased  tbe  property  in  1865.  The  attachment 
having,  accordingly,  been  raised,  tbe  plaintiff  sued  for  a  declaration  of  bis 
right  to  sell  tbe  mortgaged  property.  Both  tbe  lovrer  courts  threw  out 
tbe  plaintiff's  claim. 

On  special  appeal,  the  decrees  of  tbe  lower  courts  were  reversed,  and 
tbe  case  remanded  for  tbe  trial  of  tbe  issue  whether  the  defendant  was 
a  hond-Jide  purchaser  for  valuable  consideration  without  notice  of  the 
plaintiff's  s6nkkat  or  lien  on  the  property  in  dispute  at  or  before  tbe  time 
of  his  purchase. 

THIS  was   a  special  appeal  from  the  decision  of  M.  H. 
.  Scott^  Extra  Assistant  Judge  at  Ahmed^bfid^  in  Regular 
Appeal  No.  174  of  1870,  confirming  the  decree  of  the  Subor- 
dinate Judge. 

In  I8661  the  appellant,  GKrdhar  Banchodd^,  sued  one 
Ramz^n  Mohidin  and  others  on  a  sankhat,  dated  24th 
August  1863^  and  obtained  a  decree  (No.  1295  of  1866) 
against  them  for  the  payment  of  the  amount  claimed,  or  in 
de&ult  to  recoyer  the  same  from  the  sale  of  the  immoveable 
property  (three  houses)  mortgaged  by  the  sankhat.  The 
property,  accordingly,  was  attached  in  execution  of  that 
decree.  The  attachment,  however,  was  raised  on  the  appli« 
cation  of  the  respondent,  Hakamchand  Bevachand,  under 
Sec.  246  of  the  Civil  Procedure  Code.  Hakamchand  based 
his  claim  to  the  attached  property  on  a  deed  of  purchase 
dated  the  27th  of  July  1865.  Girdhar,  therefore,  brought 
tbe  present  action  against  Hakamchand  for  the  purpose  of 
having  his  right  to  sell  the  property  declared.  The  Subor- 
dixiate  Judge  of  Ahmed£b£d  threw  out  his  claim,  and  his 

*T1h  v«rd  tiiMat  means  in  Gkijarit  a  mottgaife  nnaeoompanied  with  poBsesaion. 
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^^^'       decision'was  affirmed  on  appeal  by  the  Assistant  Jndge^  who 
Banchodda's  delivered  the  following  jadgment : — 

V. 

Hakahchand  "  The  point  for  decision  is  whether  or  not  the  plaintiff  has 
a  right  to  sell  the  property  in  dispute  in  satisfaction  of  his 
decree. 

''I  am  of  opinion  that  the  plaintiff  cannot  execute  his 
decree  npon  this  property. 

'a  do  not  consider  that  there  is  any  ground  for  considering 
the  defendant's  deed  of  sale  fraudulent,  though  there  is  not 
much  proof  on  account  of  it;  but  it  is  registered,  and  there 
is  no  reason  shown  for  believing  it  otherwise  than  good. 
Nor  is  it  shown  that  the  defendant  knew  of  the  plaintifl's 
san,  and  even  if  he  did,  that  would  not  invalidate  the  sale. 
*  *  *  *  The  decree  which  he  seeks 

to  execute  was  given,  I  find,  not  after  a  full  trial,  but  upon 
an   agreement  between  the   parties.     As  the   sale  to  the 
defendant  was   made  in  July   1865,   and  the  decree  was 
not  passed  till  November  1866,  it  may  very  well  be  that  the 
judgment-debtor — the  vendor — would  agree  more  readily  to  a 
decision  knowing  that  he  had  parted  with  the  property.    I 
do  not  agree  to  the  objection  that  this  decree  can  be  con- 
sidered a  res  inter  alios  acta  ;  but  I  do  not  think  execution 
will  lie  against  this  property.     The  decree,  in  terms  of  the 
agreement,  orders  that,  the  claim  being  for  Rs.  839,  the  defen^ 
dant  pay  to  the  plaintiff  Bs.  389,  and  that  if  he  do  not  pay, 
the  defendant  is  to  be  liable  in  person  and  property,  and 
the  san  property  is  to  be  also  liable.     It  has  been  held  that 
when  a  person  to  whom  property  has  been  pledged  for  a 
debt,  obtains  a  simple  money-decree  against  the  debtor,  he 
cannot  execute  his  decree  against  the  property  pledged  to 
the  prejudice  of  a  subsequent  bond-fide  purchaser.    Much 
more  so,  then,  he  cannot  execute  it  to  the  prejudice  of  a 
purchaser  prior  to  the  decree ;  and  I  consider  this  decree 
must  be  held  to  be  in  fact  a  simple  money-decree,  since  it  is 
not  distinctly  against  the  san  property,  which  is  the  last  of 
the  securities.  Moreover,  the  san  was  to  be  held  in  abeyance 
till  the  judgment-debtor  made  default.    The  latter  in  fact 
made  prospectively  a  new  san,  the  old  one  being  extin- 
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gaished  by  the  decree  to  all  intents  and  purposes.     *  *  1871. 

*         *  I  reject  the  plaintiflPs   claim,   and  affirm  the  R^^ciffODDAs 

decision  of  the  lower  court  with  costs.''  *'• 

Hakamchand 

Against  this  decision,  the  plaintiff,  Girdhar  Ranchoddas, 
preferred  a  special  appeal,  which  was  heard  before  Westropp, 
C.J.,  and  Kemball,  J,,  on  the  15th  of  June  187L 

Dhirajlal  Mathurddds,  for  the  special  appellant : — ^The 
plaintifiF's  san  being  prior  to  the  defendant's  purchase  of 
the  property,  the  defendant  was  bound  to  satisfy  the  plain- 
tiffs prior  lien  thereon.  The  lower  court  has  omitted  to  raise 
and  determine  one  important  issue  in  the  case,  namely, 
whether  or  not  the  defendant  purchased  the  property  in 
question  with  knowledge  of  the  defendant's  prior  mortgage- 
h'en. 

Na/findds  Tulsidds  for  the  special  respondent. 

Westropp,  C.  J. : — We  are  of  opinion  that  the  Assistant 
Judge  should  have  framed  an  issue  as  to  whether  or  not 
Ramzin  Mohidin  (the  defendant  in  Suit  No.  1295  of  1866) 
duly  executed  to  the  present  plaintiff,  Girdhar  Ranchoddas, 
the  sankhat  (mentioned  in  the  plaint  in  this  duit)  for  valuable 
consideration  ;  and  the  Assistant  Judge  should  have  caused 
that  sankJiat  to  be  produced  by  the  plaintiff  in  this  suit, 
and  if  the  same  has  been  filed  as  an  exhibit  in  the  suit 
No.  1295  of  1866,  should  have  had  it  removed  from  the 
record  of  that  suit  to  the  record  in  this  suit.  If  that 
sanlchat  duly  pledged  the  immoveable  property  (three  houses) 
mentioned  in  the  plaint  to  the  plaintiff,  the  decree  in  the 
suit  No.  1295  of  1866  could  not  extinguish  it  or  merge  it. 
On  the  other  hand,  that  decree  could  not  affect  the  present 
defendant,  as  he  was  not  a  party  to  that  suit.  The  present 
suit,  though  somewhat  informally  framed,  must  in  fact  be  re- 
garded as  a  suit  to  establish  the  sdnkhat  as  against  an 
HJleged  purchaser,  namely,  the  present  defendant ;  and  if  the 
mnhhat  were  duly  executed  for  valuable  consideration,  and 
the  defendant  were  not  a  purchaser  for  valuable  considera- 
tion, or,  even  if  a  purchaser  for  such  consideration,  had  notice 
of  the  sdnkhat  at  or  before  the  date  of  his  purchase,  the 
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^^^^-       plaintiff  is  entitled  to  a  decree  in  the  nature  of  a  decree  for 

GlRDHAR 

Banchodda'b  foreclosure  and  sale  of  the  property^  with  costs.    If,  on  the 
Hakamchand  ^^^®^  hand,  the  defendant  in  this  suit  were  a  purchaser  for 
Bkva'chand.  valuable  consideration  without  notice  of  the  sdnkhaid^t  or  be- 
fore the  time  of  such  purchase,  the  decree  should  be  for  the 
defendant,  on  whom,  it  should  be  observed,  lies  the  onus  of 
proving  that  he  so  purchased  without  notice  of  the  plaintiff's 
sdnkhat  or  lien.     Whether  or  not,  nnder  tho  circumstances 
of  the  case,  such  decree  should  be  with  costs  of  this  suit  other 
than  the  costs  of  this  appeal  (for  which  we  shall  now  special- 
ly provide),  the  court  below  should  duly  consider  according 
to  the  equity  of  the  case.     The  Assistant  Judge  erred  in  hold- 
ing that  the  decree  in  Suit  No.  1295  extinguished  the  Bankhai^ 
and  also  erred  in  not  framing  an  issue  and  determining  whe- 
ther or  not  the  defendant  in  this  suit  was  a  purchaser  for  valu- 
able consideration  without  notice  of  the  plaintiffs  ^anl*^/  or 
lien  on  the  property  at  or  before  the  time  of  his  payment 
(if  any)  of  the  alleged  purchase-money  to  Ramz^n  Mohidin. 
This  court  reverses  the  decrees   of  the  courts  below,  and 
remands  this  cause  for  re-trial  on  the  merits,  subject  to  the 
foregoing  observations.    In  such  re-trial,  the  above-suggested 
issues,   as   well  that   concerning  the  plaintiff's  sankliai,  as 
those  concerning  the  defendant's  deed  of  purchase,  should 
be  respectively  framed  and  determined,  and  such  other  issues 
(if  any)  as  may  to  the  trying  court  seem  necessary.    The 
parties  are  to  be  at  liberty  to  put  in  such  further  document- 
ary and  oral  evidence  as  may,  under  the  circumstances,  be 
proper  and  necessary.     In  the  event  of  the  plaintiff's  success 
on  such  re-trial,  he   will  be  entitled  to   recover  from  the 
. .  defendant  his  costs  of  this  appeal,  and  such  other  costs  as 
the   trying  court  may  properly  award  to   him.     But  in  the 
event  of  the  plaintiff's  failing  on  such  re- trial,  he  is  to  bear 
his  own  costs  of  this  appeal,  and  is  not  to  be  charged  with 
the  defendant's  costs  of  this  appeal.    Any  other  costs  of  this 
suit  are,  in  the  latter  event,  to  be  in  the  discretion  of  the 
trying  court. 

Decrees  of  ilie  lower  courts  reversed,  and  case 

remanded. 
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Special  Appeal  No.  613  of  1870.  1871. 

Jnne  21. 

Fa'tma'  BiBi',  widow  of  Muhammad  All.    Appellant 
The  Collector  of  Su'bat Bespondent. 

Act  FT.  qf  1857 — Award — Appointment  of  Arbitrators — Joint  Judgment 

of  Arbitrators. 

The  Kpftrately  recorded  opinions,  on  different  dates,  of  arbitrators  (ap- 
pointed, under  Act  VI.  of  1 857,  to  assess  the  value  of  land  taken  for  a  public 
purpose)  who  have  never  met  or  consulted  together,  do  not  constitute  an 
airard  under  the  Act.  An  award  to  be  good  must  contain  the  join/  judg- 
ment of  the  arbitrators  up  to  the  latest  period  previous  to  the  execution 
of  the  award. 

Where  a  suit  for  the  recovery  of  land  taken,  or  compensation  for  being 
deprived  of  it,  was  filed  after  the  expiration  of  three  months  from  the  date 
of  an  award,  and  the  Court  held  the  award  to  be  null,  the  Court,  following 
the  procedure  laid  down  in  Sec.  31  of  Act  VI.  of  1857,  referred  the  parties 
to  t  fresh  arbitration. 

THIS  was  a  special  appeal  from  the  decision  of  W.  H.  Newn- 

ham^  Judge  of  the  District  of  Sdrat^  in  Appeal  Suit  No.  108 

of  1870^  confirming  the  decree  of  the  Assistant  Judge  at  that 

place. 

It  was  heard  before  Gibbs  and  Wsst^  JJ. 

Nandbhai  Haridds  appeared  for  the  special  appellant. 

Dhirajldl  Mathurddas,  Government  Pleader^  for  the  Col* 
lector  of  Sdrat. 

The  facts  sufficiently  appear  from  the  following  judgment : — 

Gibbs,  J. : — The  question  before  us  in  this  special  appeal 
arises  out  of  proceedings  taken  under  Act  VI.  of  1857  in 
iSurat.  It  appears  that,  land  being  required  for  some  public 
purpose  in  that  city,  a  notice,  signed  by  the  Secretary  to  Go- 
vernment^ appeared  in  the  Oovernment  Gazette  stating  that 
some  land  and  a  building  belonging  to  the  original  plaintiff 
were  reqair(»d  for  a  public  purpose.  As  she  and  the  officer 
appointed  on  behalf  of  Government  could  not  agree  as  to 
the  amount  of  compensation,  arbitrators  were  appointed 
onder  tlie  Act, — ^Mr.  Motir^m  Dalpatrdm  on  behalf  of  the 
Goyemment,  and  Mr.  Sdlim  Muhammad  on  behalf  of  the 
plaintiff.     These  gentlemen  made  several  fruitless  attempts 

▼tll.-»l  I  A  C 


■t- — 
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1871.       to  appoint  a  third  arbitrator  under  Sec.  12  ;  bat  at  length  a 
Mr.  Kelly  was  appointed. 


Bu'bat. 


Fa'tma'  Bibi' 

V. 

The  Collec- 

I?^.  ®'  ^^  appears  that  the  arbitrators  never  met  or  consulted  or 

even  viewed  the  property  together ;  bat  the  plaintiff's  arbi- 
trator recorded  his  opinion,  under  date  the  24th  of  February 
1869,  that  he  considered  the  compensation  to  be  awarded  for 
the  property  shoald  be  Rs.  1,800.  The  Government  arbi- 
trator, nnder  date  the  16th  of  March  following,  recorded  his 
opinion  that  Rs.  800  would  be  sufficient ;  and,  on  the  6th  of 
May  next,  Mr.  Kelly,  the  third  arbitrator,  indorsed  his  opinion 
on  the  same  paper  as  that  on  which  the  Government  arbitrator 
had  written  his  opinion,  that  Bs.  800  was  the  correct  valu- 
ation to  be  given. 

No  formal  award  was  made  or  signed.  The  Collector 
tendered  Bs.  800  to  the  original  plaintiff,  who  refused  to 
receive  it,  and  filed  a  suit  against  him  for  recovery  of  the 
premises  or  Bs.  2,000  compensation.  This  suit  was  filed 
two  days  after  the  expiration  of  three  months  from  the  date 
of  Mr.  Kelly's  opinion,  three  months  being  allowed  as  the 
limit  within  which  a  suit  to  reverse  or  alter  an  award  may 
be  made. 

The  Assistant  Judge  and  the  District  Judge  both  fonnd 
that  the  award  was  good,  and  that  Bs.  800  was  a  fair  price, 
and  they  visited  the  original  plaintiff  with  costs. 

In  special  appeal  Mr.  Nan&bhdi  Haridis,  for  the  special 

appellant,  contended  that  although  he  could  not  ask  to  have 

'  the  award  reversed  or  altered,  yet  he  could  ask  as  to  decide 

whether  there  was  an  award  in  accordance  with  the  Act  or 

not.     He  argued  that  there  was  no  award  at  all. 

The  Government  Pleader,  on  the  other  side,  argued  that 
although  very  irregular  proceedings  had  been  taken^  yet 
that  the  opinions  of  the  Government  and  third  arbitrator 
amounted  to  an  award. 

The  court  has  to  consider  in  this  case  whether  the  special 
appellant  has  upheld  her  objection  of  "  no  award"  or  not.  It 
is  a  purely  technical  point,  and  one  on  which  the  decisions  of 
the  English  Courts  appear  at  first  sight  not  always  reconcile* 
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able.    We  must  in  this  case  take  the  language  of  the  Act        1871. 
and  see  what  was  intended-— what  was  the  submission,  what  ^ 

the  award,  which  the  Act    provides.     The  sixth  section  THBOoLtEc- 

.  *  Tor  op 

provides  that  in  case  the  party  and  the  Collector  cannot  Si/kat. 
agree  as  to  the  compensation  to  be  allowed,  "  the  matter 
shall  be  referred  to  the  determination  of  arbitrators,  to  be 
appointed  in  the  manner  bereinafter  provided."  This  is 
laid  down  in  Sec.  10,  where  the  Collector  and  the  claimant 
are  each  to  appoint  an  arbitrator ;  and  these  two  mast,  by 
Sec.  12,  *'  before  they  enter  upon  the  matter  referred  to  them, 
nominate  and  appoint  by  writing  a  third  person  to  act  with 
them  as  arbitrator."  The  20th  section  then  provides  that 
''on  the  close  of  the  inquiry  the  arbitrators,  or  a  majority  of 
them,  shall  deliver  a  full  and  complete  award  in  respect  of 
the  matter  referred  to  them."  And  under  Sec.  23  every 
person  interested  therein  shall  "  be  entitled  to  a  copy  of  the 
award  on  plain  paper."  Now  it  appears  from  the  above  that 
the  three,  arbitrators  must  act  together ;  that  the  first  two 
cannot  act  nntil  they  have  appointed  a  third;  that  a  formal 
award,  duly  drawn  up  and  signed  by  the  three  arbitrators,  or 
a  majority  of  them,  is  required ;  and  generally  that  the  arbi- 
trators appointed  under  the  Act  are,  as  to  their  duties,  bound 
by  the  ordinary  rules  regarding  arbitrators. 

Now  amongst  the  English  cases  on  this  subject  there  is 
one  which  appears  to  us  to  exactly  meet  the  present  case. 
We  refer  to  the  case  of  Wade  v.  Bowling  (a),  in  which 
three  arbitrators  having  been  appointed, — one  each  by  the 
parties,  the  third  by  the  two  first  appointed, — made  an  award 
signed  by  two  out  of  the  three.  One,  who  drew  up  the 
award,  signed  it  in  London  and  then  posted  it  to  the  other 
at  Bristol,  who  there  executed  it  and  returned  it  to  his  co- 
arbitrator  in  London,  who  published  it.  The  point  of  whe- 
ther this  was  ''no  award''  was  reserved  by  the  court  in  the 
trial  at  Nid  Priusy  and  was  argued  before  a  Full  Bench 
compoaed  of  Coleridge,  Wightman,  Erie,  and  Crompton,  JJ., 
who  mttmimonsly  held  it  to  be  no  award.  In  giving  judgment^ 

(a)  4  £.  &  B  44. 
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^^^'       Coleridge,  J.,  obsenred : — "  The  Courts  are  boand  to  rire 

^^  to  the  parties  what  they  stipulate  for  as  the  condition  of  their 

Th«  CoLLic.  gubmiasion.     The  parties  say : "  We  refer  this  matter  to  three 

TOR  or  r  J 

Su'kat.  arbitrators;  we  wish  to  have  the  opinion  of  all  the'ihree--ai 
any  rate  the  opinion  of  two — ^  ap  to  the  last  moment ;'  '^  and 
the  learned  Judge  farther  mentioned  the  case  of  Stalwcrth  y. 
Inns  [b)y  in  which  it  was  well  pointed  out  that  something 
might  occur  at  the  last  moment  to  change  the  opinion  of  ai 
arbitrator,  and,  therefore,  the  Court  held  the  necessity  of 
the  award  being  executed  by  the  arbitrators  simul  et  kernel. 

Erie,  J.  (afi«rwards  Chief  Justice  Erie),  said  even  more 
clearly:  ''This  is  not  the  award  for  which  the  submissioD 
stipulates.  That  was  to  be  an  award  made  upon  the  joint 
judgment  of  arbitrators  considering  all  they  had  heard  up 
to  the  giving  of  their  judgment.  If  an  execution  at  two 
different  places  were  held  good,  we  should  get  to  what  seems 
in  fact  to  have  been  made  here — an  award  by  one  arbitrator 
conditional  upon  the  assent  of  the  other  ;  this  is  not  a  joint 
award." 

These  observations  apply  exactly  to  the  present  case.  It 
is  true  that  here  there  was  not  a  voluntary  submission,  bat 
there  was  a  reference  prescribed  by  law,  and  in  such  a  case 
the  course  directed  by  the  law  must  be  strictly  pursued. 

There  is  also  a  further  irregularity,  which  we  think  renders 
the  award  null.  The  Act  requires  that  before  the  two  first- 
appointed  arbitrators  ''enter  upon  the  matter  referred  to 
them''  they  shall  nominate  a  third  arbitrator. 

In  this  case  we  have  it  clearly  on  the  record  that  not  only 
did  both  the  Government  arbitrator  apd  that  of  the  original 
plaintiff  enter  upon  the  matter  referred,  but  actuaUy  each 
separately  recorded  his  opinion  (and  that  without  ever  meet- 
ing or  consulting)  before  the  third  arbitrator  was  appointed. 

We  have,  therefore,  no  hesitation  in  holding  this  to  be  no 
award. 

It  now  becomes  a  question  what  decree  must  follow  this 
decision.    It  appears  that  under  the  Act  the  question  of  the 

(6)  13  M.  &  W.  469. 
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land  being  taken  for  a  public  purpose  cannot  be  questioned^        1^71. 

Fa'tma'  Dim' 

neither  can  the  Collector's  act  in  taking  possession.    And         ^, 
we  think,  therefore,  that,  liaving  held  the  award  to  be  null,  ^°*  Oollko- 

,  ,  TOR  OF 

all  we  can  do  is,  following  the  analogy  of  the  procedure  laid      Su'rat. 
down  in  Sec.  31,  to  refer  the  parties  to  a  fresh  arbitration. 

As  to  costs,  it  is  clear  that  the  arbitrators  of  both  parties 
have  fiEdled  in  their  duty ;  but  we  think  that  while  there  may 
be  an  excuse  for  the  plaintiff's  arbitrator,  there  can  be  none 
for  Government,  whose  officer,  exercising  the  powers  vested 
in  him  by  Sec.  16  of  the  Act,  should  have  seen  that  the 
arbitrators  did  their  duty  in  accordance  with  the  Act  which 
Government  was  putting  into  force.  We  think,  therefore, 
that  each  party  should  pay  his  or  her  costs  in  the  first  and 
second  courts,  and  that  Government  should  pay  those  in  this 
special  appeal. 

Decrees  of  lower  courts  reversed. 


Special  Appeal  No.  603  of  1870.  Jane  29. 

Ba'i  Su'eaj Appellant. 

The  Government  of  Bombay  and  Ba'pu- 
BHA'i  Khusha'lda's  et  al Bespondents. 

Special  Appeal  No.  609  o/1870. 

Ba'pubha'i  Khusha'lba's  et  al Appellants. 

Ba'i  Su'baj  and  the  Government  of 
Bombay    Respondents. 

Mijmtidiri  Watao — Female's  right  to  inherit — Assignment  of  entire  Pro- 
cttdsto  Officiator—Act  XL  o/1843.  Sec,  l3^Reg,  XVI,  o/1827,  Sec,  20, 
CIV 

Since  the  passing  of  Act  XI.  of  1843  a  female  can  inherit  a  majmuddri 
waian. 

The  Collector  can  assign  the  whole  proceeds  of  a  toa/an  to  the  officiating 
penon,  who  is  entitled  to  retain  such  proceeds  as  his  remuneration. 

T^HESE  were  special  appeals  from  the  decision  of  W.  H. 
Newnliazn^  Acting    District  Judge  of  Sdrat,  in  cross- 
appeals  Nos.  88  and  103  of  1870>  amending  the  decree  of 
George  Ajerst^  Assistant  Judge. 
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1871-  The  plaintiff,  Bfi  Sfiraj,  sued  tlie  Collector  of  Surat,  as  tke 

^ '  ^^         repreBentatire  of  the  Government  of  Bombay,  and  BipabUi 

^^^Bo*'"^  and  others,  to  establish  her  right  to  a  tnajmudariwiUan,  and 

etal.       to  recoyer  six  years'  arrears  of  its  emolaments  (from  Samyat 

Ba'fubha'i   1920  to  1925— A.D.  1864  to  1869),  alleging  that  the  wo^an 

^"^A^ai."*^  '  was  entered  in  the  name  of  her  father,  who  received  the  al- 

V-         lowance  down  to  his  death,  in  1857  :  that  thereafter  her  step- 
Ba'i  Si/eaj  . 

&  mother  received  it  nntil  her  death,  in  1859,  and  that  amoe 

^^Bo2!rr  *^*  y«^  i*  ^**  wrongftdly  entered  by  the  CJollector  in  tiie 
names  of  B£pnbh&i  and  others. 

The  Collector  answered  that  there  was  no  right  of  adaon 
against  him ;  and  that,  as  the  watan  was  a  senrice  watan,  the 
plaintiff  conld  not  claim  arrears,  under  Sec.  13  of  Act  XI. 
of  1843. 

The  other  defendants  stated  that  there  being  no  right  of 
action  against  the  Collector  there  was  none  against  them; 
that  the  claim  was  barred  by  the  law  of  limitation;  that  it 
could  not  be  sustained,  by  virtue  of  an  agreement  passed  by 
the  plaintiff's  father;  that  a  female  could  not  succeed  to  a 
watan;  and  that  the  remuneration  paid  by  the  Collector  to 
the  person  who  officiated  should  have  been  deducted  from 
the  arrears  claimed  by  the  plaintiff. 

The  court  of  first  instance  awarded  her  entire  claim  to 

« 

the  plaintiff. 

The  Collector  and  the  other  defendants  appealed  separately 
to  the  District  Judge,  who  held  that  the  claim  was  not  barred; 
that  the  plaintiff,  though  a  female,  was  entitled  to  succeed ; 
and  that  the  arrears,  minus  what  had  been  paid  to  the  offi- 
ciator,  should  also  be  paid  to  her. 

Against  this  decree  two  special  appeals  were  preferred. 
The  plaintiff  in  Special  Appeal  No.  603  appealed  on  the 
grotmd  that  the  deduction  made  by  the  District  Judge  ought 
not  to  have  been  made ;  and  the  defendants,  B^pubhii  aad 
others,  in  Special  Appeal  No.  609,  objected  to  the  entire 
decree. 

The  special  appeals  were  heard  by  Msltill  and  ExxbuLi 
JJ. 
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SharUaram  Nardyan,  for  the  plaintiff  (appellant)  : — ^This  is  a        1^71- 
Bait  in  the  nature  of  a  suit  for  damages  against  the  Collector  ^^ 

in  respect  of  pecuniary  loss  sustained  by  the  plaintiflF.     The  ^^^^ '*" 
defendants  B^pubhdi  and  others  are  trespassers^   and  are        etai. 
liable  for  all  they  have  received.     The  whole  of  the  proceeds   Ba'pubha'i 
of  the  watan  could  not,  under  Act  XI.  of  1843,  be  given  to  ^^^""^  ' 

an  officiatiner  person.  v. 

^  ^  Ba'i  Su-haj 

Dhirajlal   Mathuradds  (Government  Pleader),  for  the  Col-  qovbbwm* 
lector: — The  plaintiflPs   suit  is  not  for  damages.     She  is  oiBombit. 
making  a  new  case.    The  Collector's  action  in  the  matter 
simply  was  that  he  in  1860  ordered  that  the  proceeds  of  the 
watan  should  be  paid  to  the  person  who  performed  the  duty 
of  majmnddr. 

Nanibhdi  HaridiSj  for  the  defendants  B^pubhfii  and 
others : — ^The  plaintiff,  being  a  female,  has  no  right  to 
sacceed.  The  late  Sadr  Divi^i  Addlat  so  interpreted  the  law, 
as  appears  from  their  decision  of  the  19th  of  May  1832.* 

With  regard  to  the  plaintiff's  appeal  (No.  603),  Mr.  Justice 
Melvill,  in  delivering  the  judgment  of  the  court,  said :— On 
a  comparison  of  the  plaint  with  the  statement  of  the  plaintiff's 
vakU,  exhibit  No.  24,  we  think  it  clear  that  this  suit  was 
never  intended  to  bear  the  complexion  which  the  plaintiff^s 
coansel  now  endeavours  to  give  to  it,  namely,  that  of  a  suit 
for  damages  against  the  Collector  in  respect  of  pecuniary 
loss  sustained  by  the  plaintiff.  If  that  were  intended  to  be 
the  nature  of  any  part  of  the  claim,  then  we  can  only  say  that 
BO  much  of  the  claim  is,  against  the  Collector,  barred :  for  the 
Bo-called  tortious  act  which  caused  the  loss,  namely,  the 
recognition  of  the  defendants  as  proprietors  of  the  watan, 
occurred  in  1859.  As  against  the  other  defendants,  the  same 
consideration  to  a  certain  extent  applies.  If  the  claim  be 
for  damages  for  a  tortious  act,  then  the  claim  is  barred,  for 
the  tortious  act  was  the  obtaining  of  the  estate,  which  took 

^  Sec.  20  of  Reg.  XVI.  of  1827.  It  was  ruled  that,  the  spirit  and 
letter  of  the  Regulation  as  here  laid  down  providing  for  the  emolument 
^ing  strictly  considered  as  the  official  remuneration  of  the  person  filling 
the  oflBce,  a  female  could  not  hold  a  majmuddri  watan :  Sadr  Divani 
Adalat,  I9th  May  1832,  In  re  Mt.  Gulab  v.  Abheram  and  others. 
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1871.       place  in  1859.    If,  on  the  other  hand,  the  claim  be  for  mesne 

^         profits,  or  for  money  had  and  received  to  the  plaintiffs  HBe, 

GoYMNiTBirr  fjr^Qjj^  i^  ia  open  to  the  objection  that  no  money  was  in  point 

«t  al.        of  fact,  so  far  as  appears  on  the  record^  received  by  any  of 

Ba'pubha'i   ^^®  defendants.     The  whole  proceeds  of  the  watan  were,  by 

^""T^7^°^^  order  of  the  Collector,  paid  to  one  Tdpid&s,  as  officiating 

V.  officer,  and  he  has  not  been  made  a  party  to  the  snit.  Tapidis 

^  had  a  legal  right  to  retain  the  whole  proceeds  as  against  tiie 

^f^BombatT  ^®f®^^a^^>  »^^  there  is  nothing  to  show  that  he  did  not 
do  so.  The  plaintiff's  counsel  has  urged  that  these  are 
merely  technical  objections,  and  that  equity  and  justice  are  in 
his  client^s  favour.  We  do  not  think  that  it  is  so  as  regards 
that  portion  of  her  claim  which  relates  to  the  proceeds  of  the 
watan  for  the  years  1864  to  1867.  During  these  years  the 
whole  of  the  receipts  were  paid  for  the  service  rendered,  and 
were  certainly  not  more  than  sufficient  to  remnnerate  the 
officiator  for  the  performance  of  those  services.  The  plaintiff 
during  these  years  never  thought  it  worth  while  to  come 
forward,  being  no  doubt  perfectly  well  aware  that  she  could 
not  perform  the  service  herself,  and  that  if  she  appointed  a 
deputy  the  Collector  would  assign  to  him  all  the  proceeds  of 
the  watan.  In  other  words,  she  rcquiesced  in  the  perform- 
ance of  the  ser\rice  by  T&pid&s,  and  now,  having  had  the 
benefit  of  the  performance  of  that  service,  she  wishes  to 
deprive  him  of  the  remuneration,  and  herself  to  obtain  the 
whole  proceeds  of  the  watan  without  having  rendered  any 
service  for  it.  It  is  difficult  to  see  how  such  a  claim  can  be 
recognised  as  being  in  accordance  with  justice  and  eqnicy. 

This  appeal  must,  therefore,  be  disallowed. 

With  regard  to  the  appeal  of  the  defendant  Bfipnbh&i  (No. 
609)  against  the  plaintiff  and  the  Collector,  we  hold,  as 
appears  to  have  been  held  in  The  Oovemnieni  of  Bombay 
V.  Damodhar  Parmanandas  et  aL  {a),  that,  since  Act  XI.  of 
1843  was  passed,  a  female  can  inherit  a  majmudari  watan, 
and  that  the  Sadr  Div&ni  Adalat^s  *  interpretation  of  19th 
May  1832  is  no  longer  operative.     The  reason  for  that  inter- 

(a)    5  Bom.  H.  C.  Rep.,  A.  C.  J.  202. 
*  Vide  suprhf  p.  85,  in  notis. 
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prefcation,  namely,  that  the  allowance  must  bo  regarded  as        1871. 
strictly  the  official  remuneration  of  the  person  filling  the      ^ '  ^'^^ 

office*— Sec.   20  of  Reg.  XVI.  of  1827— is  no  longer  appli-  Government 
1  >  .        M  .  ^  OP  Bombay 

cable,  now  that  a  female  is  allowed  to  appoint  a  deputy  to        et  ah 
perform  service,  and  cl  fortiori  it  is  inapplicable  in  cases  like  KHugH^^LDA' 
the  present,  in  which  no  service  is  to  be  performed  at  all.    As       «*  «^ 
to  the  question  of  custom,  the  Judge  has  found  on  the  evidelice   Ba'i  Subaj 
that  no  custom  excluding  females  exists.     It  is  no  answer  to  government 
this  to  say  that  it  is  shown  that*  such  custom  did  exist  pre-   °'  Bombay. 
yiously  to  1843.     Custom  ordinarily  follows  the  law,  and  so 
hug  as  a  female  could  not  succeed  by  law,  it  almost  necessa- 
rily followed  that  she  could  not  succeed  by  custom.     As  to 
the  exhibit  No.  8,  it  is  sufficient  to  say  that,  although  the 
Judge  has  not  referred  to  it,  there  is  no  reason  to  believe 
that  he  did  not  consider  it,  and  it  is  not  binding  on  the 
plaintiff  either  as  an  admission  or  as  an  agreement. 

We,  therefoi^,  confirm  the  decree  of  the  District  Judges 

Decree  affirmed. 

Special  Appeal  No.  142  o/1870.  July  g. 

Keshav  Haekha' i Appellant. 

Ganpat  Hiba'chand RespondenU 

Pnpffqr — Invasion  of  Privacy — Custom  of  Gujardt — Opening  of  Windows 

overlooking  Neighbour's  Premises. 

Where  r  window  opened  by  the  defendant  commanded  a  view,  not  of 
the  plaintiff's  private  apartments,  but  of  an  open  courtyard  outside  his 
boaw,  it  was  held  that  there  had  been  no  invasion  of  the  plaintiff's 
privacy  which  would  entitle  him  to  have  the  window  closed,  according  to 
the  custom  legally  recognised  in  Gujardt. 

THIS  was  a  special  appeal  from  the  decision  of  M.  H.  Scott, 
Extra  Assistant  Judge  at  Ahmed^b^d,  in  Appeal  No. 
M  of  1868,  reversing  the  decree  of  the  Principal  Sadr  Am(n 
of  Ahmed&b&d* 

*  **  The  allowftoce  so  derived  by  a  sole  proprietor  or  occupant  of  an 
Hereditary  district  or  village  revenue  ofBce  shall  in  future  be  considered 
nrictly  as  the  oflScial  remuneration  of  the  person  filling  the  office,  and,  as 
^<ich,  shall  not  be  subject  to  alienation  bv  any  incumbent :"  Sec.  icx.,cl.  1> 
Reg.  XVI.  of  1827. 

VIII. 12  A  c 


i 
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1^71'  The  plaintiff  sued  to  compel  the  defendant  to  dose  a  irin- 

Habkha'    ^ow,  which  he  alleged  invaded  his  privacy. 

V. 

Oakpat  The  court  of  first  instance  rejected  the  plaintifiTs  claim ; 

HisA^cHAHD.  ^^^  ^^  remand  from  the  High  Court  the  Extra  Assistant 

Judge  in  appeal  awarded  it. 

The  special  appeal  was  heard  by  Melvill  and  Eixbill, 
JJ. 

Nagindas  Tuhidas  for  the  special  appellant. 

Dhirajlal  Mathuradas,  Oovemment  Pleader,  for  the  special 
respondent. 

Pbb  Cubiam  : — In  Mamshankar  Bargovan  v.  TrikamKani 
ei  al.y  Special  Appeal  No.  443  of  1866  (a),  which  maybe 
taken  to  be  the  leading  case  on  the  subject  of  the  exceptioDsl 
privilege  of  privacy  which  the  inhabitants  of  Gujar&t  hare 
succeeded  in  establishing,  the  court  described  that  privilege 
in  the  following  terms  : — "A  series  of  decisions,  extending 
over  a  number  of  years,  has  settled  the  question  that,  in  ac- 
cordance with  the  usage  of  Gujardt,  a  man  may  not  open  new 
doors  and  windows  in  his  house,  or  make  any  new  apertures, 
or  enlarge  old  ones,  in  a  way  which  shall  enable  him  to  over- 
look those  portions  of  his  neighbour's  premises  which  are 
ordinarily  secluded  from  observation,  and  in  this  manner  to 
intrude  upon  that  neighbour's  privacy,  and  that  an  invasion 
of  privacy  is  an  infraction  of  a  right,  for  which  the  person 
injured  has  a  remedy  at  law."    We  are  certainly  not  disposed 
to  extend  the  privilege  further  than  it  was  carried  in  that 
case ;  and  as  it  appears  from  the  Assistant  Judge's  judy 
ment  in  the  present  case  that  the  window  opened  by  the 
defendant  looks,  not  into  the  plaintiff's  private  apiatments, 
but  into  an  open  courtyard  outside  his  house,  we  are  of 
opinion  that  there  has  been  no  invasion  of  the  plaintiff^s 
privacy  which  will  entitle  him  to  have  the  window  closed. 

Decree  of  lower  courts  reversed^  and  claint 
disallowed. 

(a)  6  Bom.  H.  C.  Rep.,  A.C. J.  42.     Vidt  also  Kuvarfi  r.  B6i  Jartr. 
6  Bom,  H.  C.  Rep.,  A.C.J.  143. 


Bhisto 
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1671. 
Regular  Ajypeal  No.  12  of  1870.  July  17. 

Shankar  Pa'ti'l    Appellant.   J:^^  ^-^^  -y^J^ 


RA'AICHANDEA'RAVRAGHUNA'TnJAnA'GIRDAfi.i265p07ld[enf.^(^y/^  ^^  ;V„^ 


y     V      .- 


Qaitst  of  Action  heard  and  determined— Ren  Judicata— Ci».  Proc.  Code, 

Sees.  2,  7,  26,  and  387. 

The  plaintiff  sued  to  recover  certain  land,  on  tbe  ground  that  be  had 
been  forcibly  dispossessed  of  it  by  tbe  defendant.  As  the  plaintiff  did  not 
prove  the  alleged  dispossession  his  claim  was  rejected,  but  the  Court  sug- 
gested that  be  might  recover  in  a  fresh  suit,  treating  the  defendant  as  a 
trustee,  and  offering  to  make  certain  payments  to  him.  The  plaintiff  then 
filed  a  fresh  suit,  framing  it  in  the  manner  indicated  by  the  Court. 

Held  that  the  bitter  suit,  being  based  on  a  different  cause  of  action  from 
tbe  former,  waa  not  barred,  and  that  the  question  at  issue  between  the 
parties  was  not  res  judicata. 

THIS  was  an  appeal  from  tbe  decision  of  J.  J.  Saldanha, 
First  Class  Subordinate  Judge  at  Dhfirwar,  in  Original 
Suit  No.  83  of  1868. 

In  1862  the  plaintiff  instituted  an  action  in  the  Court  of 
the  Principal  Sadr  Amin  of  Dhdrwar  to  recover  a  piece  of 
land,  on  the  ground  that  the  defendant  had  wrongfully  dis- 
possessed him  of  it.  This  action  was  filed  in  the  Sadr  Amfn's 
Court  at  Hubli  as  Suit  No.  S04  of  1862,  that  is  to  say,  after 
Act  VIII.  of  1859  came  into  operation  ;  and  the  claim  waa 
disallowed,  with  an  observation  that  the  plaintiff  might  bring 
a  fresh  suit,  resting  his  claim  on  the  ground  of  breach  of 
trust,  and  offering  to  pay  to  the  defendant  the  rent,  called 
judi.  The  Sadr  Amines  decree  was  upheld  by  the  Joint 
Judge  in  appeal,  and  by  the  High  Court  in  special  appeal. 
The  plaintiff,  therefore,  in  1868,  brought  the  present  suit,  on 
the  grounds  suggested  by  the  Sadr  Amin,  in  the  Court  of  the 
First  Class  Subordinate  Judge  of  Dhirwdr,  who  held  that  it 
was  barred  by  Sec.  2  of  the  Code  of  Civil  Procedure. 

The  appeal  was  heard,  on  the  5th  of  July  1871,  by  Melvill 
and  Kbxball,  JJ. 

Anstey  (with  him  Bahiravnath  Matigesh),  for  the  appel- 
lant:—The  suit  is  no<i  barred  by  Sec.  2  of  Act  VIII.  of  1859. 
Mofussil  Jadges  have  no  power  to  pass  judgments  in  rem ; 
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__Mk_-  ^onhya  Loll  v.  Radha  Chum  (a) ;  Bcugdu  v.  EandiU  (b). 

Pa'ti'l      Sec.  2  of  the  Code  rnust^  therefore^  be  constraed^  not  with 

Ra'mchan-   reference  to  the  subject-matter  of  the  suit,  but  with  reference 

d»a'»a'v  B.  to  the  parties  and  the  particular  cause  of  action  involved : 

Broughton's  Code  of  Civil  Procedure,  4th  ed.,  pp.  33  ci  «^. 

Under  Reg.  IV.  of  1827,  Sec  25,  which  governed  the  first 

suit,  it  was  quite  competent  to  the  plaintiff  to  sue  again  on 

a  diffe^nt  cause  of  action,  and,  the  Sadr  Amfn  having  given 

him  pernussion  to  do  so,  the  present  suit  cannot  be  barred. 

Under  Sec.  387  of  the  Code  of  Civil  Pl'ocedure,  he  is  entitled 

to  the  benefit  of  the  old  Begolations. 

Shdntaram  Ndriyan,  contrd ; — ^If  the  principle  of  allowing 
plaintiffs  to  bring  fresh  suits  for  the  same  relief  on  different 
grounds  be  admitted,  there  would  be  no  end  to  suits.    In 
Chinniya  MudaKr^  Pillai  (o).  Chief  Justice  Scotland  says: 
''But  I  take  it  to  be  also  clear,  as  a  general  rule,  both  on 
principle  and  authority,  that  when  a  question  of  right  or  title 
has  been  adjndicated  on  in  a  suit,''  as  I  submit  has  been  done 
•     in  the  present  case, ''  the  bar  of  the  judgmeut  cannot  be  avoid- 
ed by  suing  on  a  new  form  of  claim,  or  on  a  ground  of  relief, 
which  might  have  been,  but  was  not,  raised  or  determined  in 
the  former  suit,  if  such  claim  or  ground  arises  out  of,  and  de- 
pends upon,  the  same  right  or  title  as  that  which  was  directly 
in  question  in  the  former  suit.''  So  Vice-ChancellorWigram, 
in  Senderson  v.  Henderson  {d),  cited  in  the  above  case,  says 
that   ''  the   plea  of  res  judicata  applies,  except   in  special 
cases,  not  only  to  points  on  which  the  court  was  actually 
required  by  the  parties  to  form  ^n  opinion  and  pronounce  a 
judgment,  but  to  every  point  which  properly  belonged  to  the 
subject  of  litigatioti^  and  which  the  parties,  exercising  reason- 
able  diUgence,  might  have  brought  forward  at  the  time," 
Now  the  first  suit  brought  by  the  plaintiff  was  an  ejectmei^t 
suit.     An  ejectment  suit  always  implies  that  the  defendant 
holds  wrongfully  as  against  the  plaintiff;   and  so  he  alleged 
in  that  suit.   He  makes  the  same  allegation  in  the  second  suit, 
and  asks  for  the  same  relief.     The  sole  question  is,  was  not 

(a)   7  Calc.  W.  R«p.,  Civ.  R.  338.        (b)    %  Bom.  H.  C.  Rep.  Sift, 
(c)  3  Mad.  H.  C.  Rep.  320.  (rf)    3  Hare  115. 
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the  pkintiflf  bound  to  show  all  his  title,  such  as  it  was,  in  his        ^^71. 
"first  suit;  and  if  he  did  not  do  it,  was  he  not  himself  to       Pa'ti'l 
blame  ?    Sec.  7  of  Act  VIII.  of  1 859  provides  :  '^  Every  suit    ^Viichan- 
shall  include •  the  whole  of  the  claim  arising  out  of  the  cause  *  dra'ra'v  r. 
of  action,"  &c.     This  has  been  held  to  apply  to  property  not 
sued  for.     Ihe  effect  of  Sees,  2  and  7  is  that  the  plaintiff  is 
bound  to  bring  forward  the  whole  ground  of  claim  for  the 
relief  he  seeks  for.     This  is  the  best  test  to  determine  the 
question*- that  the  relief  is  identical  in  both  the  suits. 

The  plaintiff  cannot  take  advantage  of  Reg.  IV.  of  1827, 
Sec.  25,  as  there  was  no  pending  suit. 

With  regard  to  the  permission  granted  by  the  Sadr  Amin 
to  file  a  fresh  suit,  I  submit,  an  improvident  and  illegal  per- 
mission does  not  enable  a  party  to  sue.  [Melvill,  J. : — In 
Watson  V,  The  Collector  of  Rajshahye  {e)  the  Lords  of  the 
Privy  Council  said :  "  We  have  not  been  referred  to  any 
case,  nor  are  wo  aware  of  any  authority,  which  sanctions  the 
exercise  by  the  Country  Courts  of  India  of  that  power  which 
Courts  of  Equity  in  this  country  occasionally  exercise,  of 
dismissing  a  suit  with  liberty  to  the  plaintiff  to  bring  a  fresh 
suit  for  the  same  matter  :^'  p.  49.] 

A)i8tei/y  in  reply : — The  respondent  has  fallen  into  the  fallacy 
of  confounding  possession  with  title.  The  former  suit  was 
for  possession  alone.  It  was  held  by  the  Sadr  Amin  that  in 
that  action  the  present  question  could  not  be  raised.  His 
judgment  is  a  disclaimer  against  the  decision  of  any  but  the 
question  of  possession. 

When  a  court  of  competent  jurisdiction,  in  deciding  upon 
a  particular  subject-matter,  thinks  it  necessary  to  go  into 
collateral  facts  for  the  purposes  of  its  decision,  its  opinion 
ou  those  facts  is  not  conclusively  binding  in  a  subsequent 
suit,  which  relates  to  a  different  subject-matter :  Modhoo  Bam 
V.  Boydonath  (/). 

To  show  that  our  second  suit  was  pending  in  1862,  and  that 
we  are  entitled  to  the  benefit  of  the  old  law,  I  cite  Parrott  v. 

{f)  3  Beng.  L.  R.,  P.  C.  C.  48.    (/)   9  Calc.  W.  Rep.,  Civ,  R.  592. 
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1871.        Ram  Suhay  Singh  (g),  in  which  it  was  held  that  a  suit  must 

^p7^'l'    te  teld  to  be  pending,  under  Sec.  387  of  Act  VUI.  of  1859, 

^  ^-  if  anything  remains  to  be  done  which  might  have  been  done 

Ka,  MCHAN**  •  •  ^    1  1 

dea'ra'v  r.   under  the  old  law,  and  a  party  in  such  a  case  is  entitled  to  ask 
▲HA  oiBDA  R.  ^j^^  court  to  proceed  under  the  old  law,  inasmuch  as  the 

application  of  the  new  Code  would  deprive  him  of  a  right,  in 
reference  to  the  procedure  of  the  case,  which  but  for  the 
passing  of  the  Code  would  have  belonged  to  him. 

Cur.  adv.  vuU. 

July  17.  Melvill,  J.: — We  think  that  tlie  Subordinate 
Judge  was  in  error  in  holding  that  the  cognisance  of  the 
present  suit  is  barred  by  the  decision  passed  in  Suit  No>. 
604  of  1862. 

A  reference  to  the  record  of  that  suit  shows  that  it  was 
instituted  to  recover  the  same  land  which  is  now  in  dispute, 
on  the  ground  that  the  plaintiff  had  been  forcibly  dispossessed 
by  the  defendant.     The  Sadr  Amin  disallowed  the  claim, 
On '  the  ground  that  the  plaintiff  had  failed  to  prove  the 
alleged  dispossession ;  but  he  remarked  that  some  of  the 
evidence  appeared  to  show  that  the  defendant  would  bebonnd 
to  restore  the  land  on  receiving  payment  of  certain  money, 
and  that  the  plaintiff  might  bring  a  suit  to  recover  the  land 
on  those  terms.   In  appeal  the  Joint  Judge  laid  down  certain 
issues,  on  which  he  recorded  no  definite  findings,  and,  after 
discussing  the  evidence  in  a  manner  unfavourable  to  the 
plaintiff,  he  concluded  in  the  following  terms :  ^'  If  the  plain- 
tiff's father  gave  up  his  share  in  the  watan  from  inability 
to  pay  t\iQJudi,  and  accepted  3|  mars  for  his  support,  it  is 
to  be  observed  that  the  plaintiff  makes  no  allusion  to  these 
circumstances  in  the  plaint  or  reply,  but  alleges  that  he  was 
forcibly  ousted  by  the  defendant,  Bimchandra.     Of  this  last, 
however,  there  is  no  evidence,  and  from  what  is  recorded  in 
the  case  it  does  not   seem  that  the  plaintiff,  Bhisto,  has 
correctly  represented  his  grounds  of  action ;  and  I  concur 
with  the  Sadr  Amfn  of  Hubli  in  thinking  that  the  evidence 
.  is  unsatisfactory,  and  that  the  claim  is  not  proved,  and  I> 

therefore^  direct  that  the  decree  be  confirmed."     The  Joint 

{g)  Cak.  W.  Rep.,  Vol.  fw:  1864,  p.  35. 
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Jadge  does  not  appear  to  us  to  have  actually  decided  any-       ^87i. 
thing  more  thian  the  Sadr  Amfn  decided,  but  simply  to  have       Pa"i'l 
held  that  the  plaintiff  could  not  recover  in  that  suit,  because    ^  ,  ^- 

J*A.  M  CHAN- 

he  had  failed  to  make  out  the  case  stated  in  his-plaint,  namely,   dra'ra  v  b. 
a  forcible  dispossession  by  the  defendant. 

The  present  suit  is  brought  in  the  manner  suggested  by 
the  Sadr  Amin  to  recover  the  land  from  the  defendant,  as  a 
trustee,  on  payment  of  certain  jucli  due  to  him. 

Sec.  2  of  Act  VIII.  of  1859  provides  that ''  the  Civil  Courts 
shall  not  take  cognisance  of  any  suit  brought  on  a  cause  of 
action  which  shall  have  been  heard  and  determined  by  a  court 
of  competent  jurisdiction  in  a  former  suit  between  the  same 
parties,  or  between  parties  under  whom  they  claim.'' 

Sec.  XXVI.,  cl.  4,  of  the  Code  shows  clearly  that  the  'cause 
of  action  in  the  former  suit  was  the  alleged  forcible  dispos- 
session by  the  defendant.  In  the  present  suit  the  cause  of 
action  (in  the  sense  in  which  the  term  is  used  in  the  above 
section)  is  an  alleged  breach  of  trust  by  the  defendant^  and 
this  cause  of  action  was  certainly  not  heard  and  determined 
in  the  former  suit. 

It  may  be  that  in  the  former  suit  the  courts  might  have 
laid  down  an  issue  as  to  title,  and  have  determined  that  the 
plaintiff  had  no  title,  or  that  the  defendant  had  a  title  to  the 
land.  Such  a  decision  would  have  been  virtually  a  bar  to 
the  present  suit, — not  perhaps  on  a  strict  construction  of  the 
words  of  Sec.  2  of  the  Code,  but  on  the  general  principle  that 
the  judgment  of  a  court  of  concurrent  jurisdiction,  directly 
upon  the  point,  is  conclusive  evidence  between  the  same 
parties  upon  the  same  matter  directly  in  question  in  another 
court.  Bat  in  point  of  fact  there  was  no  such  issue  and  no 
such  decision,  and  the  present  suit  cannot  be  held  to  be 
barred  (the  points  at  issue  in  it  not  having  been  decided), 
unless  it  be  held  that  a  man  who  brings  a  suit  on  one  ground 
of  action  and  fails  is  necessarily  debarred  from  bringing  an- 
other snit  for  the  same  thing  on  another  ground  of  action. 
We  cannot  find  any  authority  for  so  general  a    roposition  as 
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1871.        this.     In  Hunter  v.  Stewart  {h),  whicli  was  a  case  in  which 
Pa^l       ^^^  relief  songlit  was  in  substance  the  same,  and  all  themftt- 

^  ,  ^'         ters  of  fact  alle&red  in  the  second  bill  were  known  to  the 
Bamchait-  °    . 

dra'ea'y  B.  plaintiff  at  the  period  of  the  first,  it  was  held  that  the  prin- 
ciple of  res  judicata  did  not  apply,  because  there  was  not  the 
same  ground  of  claim,  or  one  of  the  same  causes  for  relief. 
In  that  case  Lord  Westbury  said  :  "  It  is  a  different  equity. 
It  is  indeed  truo  that  the  case  made  by  the  second  bill  mnst 
be  taken  to  have  been  kno^V^n  to  the  plaintiff  at  the  time  of 
the  institution  of  the  first,  and  might  then  have  been  brought 
forward ;  and  it  may  be  said,  therefore,  that  it  ought  not 
now  to  be  entertained*  But  I  find  no  authority  for  this 
position  in  civil  suits  j  and  no  case  was  cited  at  the  bar,  nor 
have  I  been  able  to  find  any,  in  which  a  decree  of  dismissal 
of  a  former  bill  has  been  treated  as  a  bar  to  a  new  snit 
asking  the  same  relief,  but  stating  a  different  case,  giving 
rise  to  a  different  equity/' 

Wo  think  this  ease  must  be  remanded  for  a  decision  on 
the  merits,  and  that  the  defendant  should  bear  the  costs  of 

this  appeal  i 

Reversed  and  remanded. 


>>^o^ 


Jaly  17.  Regular  Appeal  No.  21  of  1869. 

La'ui  UkiIeda'  et  al Appellants, 

\ ,  Jowba'  Dowba'  and  The  Collectob  and 

Magistbate  op  Kha'ndesh Respondents. 

Jurisdiction — Order  by  Magistrate  for  remoifdl  of  Building ,  fyc.  froi* 
public  place — Suit  to  establish  Right — Entertainment  of  Suit — Crii^' 
Proc.  Code,  Sees,  303  and  311. 

The  concluding  clause  of  Sec.  311  of  the  Code  of  Criminal  Procedure, 
though  it  prevents  the  Civil  dourts  from  entertaining  a  suit  to  restrsin  t 
Magistrate  from  carrying  out  an  order  mtfde  nnder  Sec.  308,  or  a  suit  fof 
damages  against  the  Magistrate  or  any  other  person  in  carrying  out  such 
order  in  the  manner  provided  by  law,  does  not  bar  a  person  against  whom 
such  an  order  has  been  carried  into  effect  from  instituting  a  suit  to  prote 
that  land  declared  by  the  Magistrate  to  be  public  is  his  private  property. 

fTHIS  was  an  appeal  from  the  decision  of  the  Honorable 
G.  A.  Hobarty  District  Judge  of  Kh^desh,  in  Suit  No. 
6  of  1868. 

(A)  8  Jur.  317*  318. 
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Tke  facts  of  tlie  case  were  as  fpUows  : —  1871. 

On  the  9tli  of  January  1867,  the  Magistrate  of  the  Didtrict     Ukheda' 
of  Khfindesh,  under  Sec.  308  of  the  Code  of  Criminal  Proce-        '^^"^• 
durei  ordered  the  plaintiffs,  Ldlji  and  M^lji,  to  remove  cer-     t/°^^^^ ». 
tain  TVoodwork  erected  by  t<hera,  vrithin  four  days  from  the  The  Collec 
receipt  of  the  order,  or  to  show  cause  why  the  order  should   kha'ndbsh. 
not  be  enforced^  it  appearing  to  the  Magistrate  that  the 
plaintiffs'  woodwork  Was  an  unlawful  obstruction  to  a  public 
thoroughfare*     The  plaintiffs  took  no  notice  of  this  order, 
and  the  Magistrate  caused  the  woodwork  to  be  removed* 

On  the  2nd  of  September  1868,  the  plaintiffs  brought  this 
6nit  to  recover  from  both  the  defendants>  Jowb&  and  the 
Magistrate,  possession  of  a  piece  of  ground,  and  from  the 
latter  alone  Bs.  20  as  damages  caused  to  them  by  his  re-* 
mo7aI  of  the  woodwork  alluded  to  above>  which  had  been 
erected  by  them  upon  a  part  of  this  ground. 

The  defendant  JowbS  answered  that  the  ground  claimed 
had  been  purchased  by  him  from  the  Collector  and  Magis- 
trate at  a  public  auction  held  by  him  in  1868. 

The  Collector  anf  Magistrate  stated  that  the  land,  being 
waste,  had  been  sold  by  him  to  the  defendant  Jowb^  by 
aaction,  at  which  the  plaintiffs,  though  present,  raised  no 
objection ;  and  that  the  woodwork  had  been  removed  be* 
cause  it  was  an  obstruction  to  a  public  thoroughfare. 

The  District  Judge  rejected  the  claim,  as  he  considered  it 
&ot  proved  on  the  evidence^ 

The  appeal  wad  heard  by  Melvill  and  KeKball,  J  J. 

Dhirajlal  Mathuraddsy  for  the  respondents,  contended  that 
the  suit  would  not  lie — (Ik)  Because  it  would>  if  successful, 
in  effect  reverse  the  Magistrate's  order  under  Sec,  308  of  the 
Code  of  Criminal  Procedure,  contrary  to  the  provisions  of 
Sec.  311  and  the  provisions  of  Sec.  1  of  the  Code  of  Civil 
Procedure  :  Ujal<tmayi  Dasi  v.  Chandra  Kumar  Neogi  (a)» 

Shkntkram  Narayan,  for  the  appellants,  contendoid  that 
there  was  nothing  in  the  sections  quoted  to  prevent  the 

(n)    4  Beng.  Law  Rep.,  F.  B.  R.  24. 
vm. — 13  A  c 
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^®TL__  plaintiff  from  saiDg  in  a  civil  court  to  establish  his  right  to 

La'lji  1        1  • 

Ukheda'     the  land   in   question :  Bain  Shodoy   Ghose  v.  Juitadkam 
Eoldar  (6).     He  also  cited  Reg.  v.  Dalstikram  Haribhai  (c). 


et  oL 

V. 

Jowba' 

Dowba'  a 

The  Collec- 


Melvill,  J. : — A  preliminary  objection  was  taken  by  the 
TOE  OF  respondents  in  this  case^  that  the  cognisance  of  the  suit  i3 
barred  by  Sec.  311  of  the  Code  of  Criminal  Procedure.  We 
do  not  think  that  the  proyisions  of  the  last  para,  of  that 
section  have  any  further  effect  than  to  bar  a  suit  to  prevent  a 
Magistrate  from  carrying  out  an  order  made  under  Sec.  308, 
or  a  suit  for  damages  on  account  of  anything  done  by  the 
Magistrate  or  any  other  person  in  carrying  out  such  order  in 
the.  manner  provided  by  law  :  Reg.  App.  No.  11  of  1865, 
decided  8th  October  1866,  4  Beng.  Law  Sep.,  F.  B.  R.  24. 
We  do  not  think  that  it  prevents  a  person,  against  whom  sacli^ 
an  order  has  been  carried  into  effect,  from  instituting  a  suit 
to  prove  that  land  declared  by  the  Magistrate  to  be  a  pubUc 
thoroughfare  is  his  private  property. 

The  Court  then  proceeded  to  review  the  evidence,  and 
reversed  the  decree  of  the  court  below,  with  costs  on  the 
second  defendant,  the  Collector  and  Magistrate  of  EMndesh. 

Decree  accordingly. 


jQ^y  18-  Specml  Appeal  No.  128  of  1871. 

Ka'ka'ji'  Sakha'ea'm Appellant. 

GoviND  Ganesh  et  al , BespondenU. 

Juriidiction — Special  Appeal — Mesne  Profits,  Suit  for — 

Small  Cause  Court, 

A  suit  for  the  recovery  of  mesne  profits  (not  amounting  to  R«.  500)  if 
cognisable  by  a  Court  of  Small  Causes. 

A  special  appeal  does  not  lie  in  such  a  suit. 

rPHIS  was  a  special  appeal  from  the  decision  of  E.  Cordeanx, 
Acting  Assistant  Judge  of  the  Konka^,  confirming  tho 
decree  of  the  Subordinate  Judge  of  Sinnar. 

{b)  7  Calc.  W.  Rep.,  Civ.  R.  95.     (c)  2  Bom.  H,  C.  Rep.  384  (2nd fd). 
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The  suit  was  brought  to  recover  Es.  260,  the  amount   of  __  1871. 

.  .      .  Ka'ka'ji 

the  mesne  profits  of  a  piece  of  land  decreed  to  the  plaintiff.      Sakha'bam 

Both  the  lower  courts  awarded  the  claim*  Govind 

Ganesh 
The  special  appeal  was  heard  by  Melvill  and  Kemball,  J  J.        et  aL 

s 

Vishnu  Ghanashcnn  for  the  appellant. 
Ghanasham  Nilkant  for  the  respondent. 

Per  Curiam:— A  suit  for  the  recovery  of  mesne  profits 
not  amounting  to  Rs.  500  is  one  cognisable  by  a  Court  of 
Small  Causes,  and  this  special  appeal  is,  therefore,  dismissed, 
with  costs  on  the  appellant. 

Appeal  dismissed, 
Miscellaneoitslypecial  Appeal  No.  11  o/1871.  Jniy  IB. 

Gopa'l  Govind Appellant. 

Ganeshda's  Tbjmal Respondent 

Limitation— Executwnr-Act  XIV.  of  1859,  Sec.  20. 

An  application  for  the  execution  of  a  decree,  though  made  within  three 
yean  from  the  date  of  a  previous  application,  is  barred,  under  Sec.  20  of 
Act  XIV.  of  1B59,  if  the  previous  application  were  barred,  even  though 
execution  was  allowed  to  issue  on  such  application. 

THIS  was  a  miscellaneous  special  appeal  against  the  order 
of  A.  Bosanquet,  Judge  of  the  District  of  Ahmednagar, 
reversing  the  order  of  the  First  Class  Subordinate  Judge  of 
Ahmednagar. 

The  applic5ant  in  1860  obtained  a  decree  in  bis  favour.  In 
1867  he  applied  for  its  execution,  and  execution  partially 
proceeded  upon  it,  although  no  proceedings  had  been  taken 
during  the  three  years  next  preceding  the  application.  In 
1870  the  applicant  made  his  present  application  for  further 
execution. 

The  court  of  first  instance  held  the  application  to  be 
barred  \  but  the  District  Judge  was  of  a  different  opinion. 
He  said : "  If  the  point  at  issue  now  were  whether  the  applica- 
tion of  1867  was  time-barred  or  not,  it  might  be  held  to  be 
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1871.        time-barred ;  but  that  application  has  been  enforced  by  acom- 

GoviND      petent  court,  and  cannot  now  be  held  to  have  been  barred  " 

V. 

Ganeshda's       The  special  appeal  was  heard  before  Mslvill  andEEMBALi; 

tl  J. 

Ghanasham  Nilkant  for  the  special  appellant. 
No  one  appeared  for  the  opposite  party. 

Per  Curiam  : — It  appears  that  execution  of  the  decree  was 
barred  in  1867,  and  the  right  to  execute  it  cannot  be  reyived 
by  reason  of  the  illegal  proceedings  which  were  taken  in 
1867,  either  in  consequence  of  the  inadvertence  of  the  court, 
or  the  absence  of  opposition  on  the  part  of  the  judgment- 
debtor.  The  Court  concurs  in  the  view  expressed  by  the  FuU 
Bench  of  the  Calcutta  Court  in  Bisseshur  Mullick  v.  Maharaja 
Mahatab  Chunder  Bakadoor  (a). 


^.^yfjLy^^'^^U' ;  ^  y*  *- 


Judge's  order  reversed, 
(a)  10  Calc.  W.  Rep.,  F.  B.  R.  8. 


/^ 


Jnlv  19. 


Special  Appeal  No.  182  of  1871. 

Ra'za'ba'i  kom  Rangoji  Appellant. 

Sadu  bin  Bhava'ni  et  al Respondents. 

Maintenance — Hindu  Widow. 

Where  the  nearest  relative  of  a  HindCi  widow  sued  for  reooverv  of 
property  in  her  possession,  and  the  lower  appellate  court  awarded  thecltiui 
without  fixing  the  amount  of  maintenance  to  be  given  to  the  widow  : 

The  High  Court  remanded  the  suit  in  order  that  the  amount  of  main- 
tenance might  be  fixed,  notwithstanding  that  the  widow  claimed  mainte- 
nance in  that  court  for  the  first  time. 

THIS   was  a  special  appeal   from   the  decision  of  M.  B. 
Baker,  Acting  Senior  Assistant  Judge  of  SoUpar,  in 
Appeal  No.  141  of  1870,  reversing  the  decree  of  the  Subor- 
dinate Judge  of  Pandharpur. 

The  plaintiffs,  as  the  heirs  of  the  defendant's  husband, 
sued  to  recover  property  in  her  possession,  and  to  obtain 
damages  for  loss  of  crops. 
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The   court  of  first  instance  rejected  the  claim  upon  the 187i.  _ 

evidence.  ^ 

The  appellate  court  reversed  that  decree  and  awarded  the  v^'m 
claim,  holding  the  plaintiffs  to  be  entitled  under  a  will  (ex-  **  "'• 
hibitNo.3). 

The  special  appeal  was  heard  by  Melvill  and  Kemball, 
JJ. 

Bahiravndth  Mangesh,  for  the  special  appellant : — ^Exhibit 
No.  3  is  a  deed  of  gift,  and  not  a  will.  At  all  events  the 
claim  sboald  not  have  been  awarded  before  fixing  the 
amount  of  the  widow's  maintenance :  Radhabdi,  widow  of 
BangOj  v.  Shanhraji,  Special  Appeal  No.  216  of  1868,  decided 
by  Warden  and  Gibbs,  JJ.,  on  the  3rd  of  July  1868. 

Oanpairav  Bhaskar,  contra. 

Peb  Cubiam  : — ^The  Court  thinks  that  the  Senior  Assistant 
Judge  was  not  in  error  in  construing  exhibit  No.  3  as  a  will ; 
and  on  this  ground  the  Court  upholds  his  judgment  so  far 
as  it  awards  possession  to  the  plaintiffs.  But  it  has  been 
shown  to  the  court  that  this  court  has,  in  numerous  cases, 
with  a  view  to  avoid  multiplicity  of  suits,  directed  that  an 
award  of  maintenance  to  a  female  defendant  in  possession 
should  be  included  in  the  decree  awarding  possession  to  a 
plaintiff  who>  as  nearest  relative,  is  Hable  for  such  mainte- 
Bance.  Following  the  precedents  referred  to,  the  Court 
remands  the  case,  in  order  that  the  court  below  may  determine 
the  amoont  of  maintenance  to  which  the  defendant  is  en- 
titled, and  may  make  a  decree  accordingly.  The  defendant 
mast  bear  the  costs  up  to  the  present  date. 

Decree  (iccordingly. 


-  i^^  '/. 
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1871. 
July  24 


Special  Appeal  No.  135  o/"  1871.   . 

Dbsa'ji  Lakhma'ji Appellant. 

Bhava'nida's  Naeotamda  s BespondeuL 

Pleader* s  Fees — Special  Appeal— Costs. 

Unless  the  order  of  a  lower  eourt  in  awarding  costs  be  contrary  to  Iik, 
no  special  appeal  will  lie  against  such  order. 
Amir  Sdheb  y,  Jamsedji  (4  Bom.  H.  C.  Rep.,  A.  C.  J.  41)  followed. 

Semble,  A  regular  appeal  in  respect  of  costs  will  not  lie  where  there 
has  been  bond  fide  care  and  discretion  exercised  on  the  part  of  the  court 
below. 

n^HIS  was  a  special  appeal  from   the  decision  of  W.  H. 
Newnham,  Judge  of  the  District  of  Surat,  in  Appeal  No. 
1  of  1869,  confirming  the  decree  of  the  Subordinate  Judge  of 
Surat. 

The  suit  was  brought  to  recover  damages  caused  to  the 
plaintiflf  by  breach  of  a  contract  on  the  part  of  the  defend- 
ants to  deliver  cotton. 

One  of  the  defendants,  Mith£  R£ghi5,  made  a  separate  de- 
fence, and  engaged  a  separate  Pleader.  The  defence  of  the 
other  defendants,  including  the  appellant  Desdji,  was  sub- 
stantially the  same,  but  Desiji  employed  a  separate  Pleader. 

The  court  of  first  instance  allowed  a  part  of  the  claim.  It 
awarded  the  costs  in  proportion  on  the  plaintiflf  and  one  of 
the  defendants  -,  and  the  costs  of  the  other  defendants  were 
thrown  on  the  plaintiff. 

The  District  Judge  upheld  this  decree,  but  with  regard  to 
the  assessment  of  costs  said  :  "  As  to  costs  it  is  urged  by  tho 
appellant  that  only  one  fee  should  be  allowed  to  counsel  for 
all  the  subordinate  defendants,  as  their  defence  was  the  same, 
and  he  quotes  the  case  of  Joyki^sen  Mookerjee  v.  Uurri/bungi'o 
Bitrraul  and  others  (a).  Against  this  the  respondent's  valil 
quotes  liajah  Rooddur  Narain  Roy  v.  Coomar  Naraln  Patnaik 
and  others  (6).  This  last,  however,  appears  to  be  a  decision 
having  reference  to  special  rules  of  the  Calcutta  High  Court, 
and  not  generally  applicable. 

(a)    Marshall  95.  from  the  Indian  Di^st,  Head  "  Costs,'*  p  )76- 
(6)  1.3  Calc.  W.  Rep.,  Civ.  R.  320. 
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"I  consider  that  one  fee  might  fairly  be  allowed  for  all  the       ^^71. 


subordinate  defendants  except  Nichh^  Raghd,  who  made  a  Larbma'ji 
sl^itement  distinct  from  the  s^eneral  defence,  and  another  fee  ^  y-  , 
on  his  account."  Nabotamda'b. 

'the  special  appeal  was  heard  by  Melvill  and  Eekball^ 
JJ. 

Ghunilal  Manikl&l,  for  the  appellant : — This  special  appeal 
has  reference  to  costs  only.  Under  Reg.  II.,  of  1827,  Sec. 
Lii.,  cl.  1,  "Each  Pleader  employed  in  prosecuting  or  defend- 
ing an  original  suit  shall  be  entitled  to  a  percentage,''  &c. 
If  the  word  ''party" in  this  section  meant  ''plaintiff  or  plain- 
tiflfs"  on  the  one  side,  and  "  defendant  or  defendants"  on  the 
other,  then  one  of  several  individuals  on  the  one  side  or  the 
other  could  not,  under  cl.  3,  Sec.  lit.,  withdraw  the  authority 
vested  in  a  Pleader  who  might  have  behaved  badly  to  him, 
or  in  whom  he  might  not  have  confidence.  This  would  be 
inequitable.  Then  the  case  set  up  by  one  individual  may 
not  be  the  same  as  his  co-defendants',  and  he  should  not  be 
compelled  to  disclose  it  to  the  Pleader  engaged  by  them : 
Samchunder  Oossain  v.  Mutty  LalBagchee  (c)« 

Nanabhdi  Haridas,  for  the  respondent : — By  Beg.  II.  of 
1827,  Sec.  Liii.,cl.  2,  "Either  party  may  engage  two  or  more 
Pleaders  to  conduct  his  suit  or  defence,  but  the  party  found 
liable  in  costs  will  not  be  answeitible  for  more  than  the  estab* 
lished  fee  of  one  Pleader  on  behalf  of  the  other  party."  The 
award  of  more  than  one  Pleader's  fee  is  illegal.  Till  Act  I. 
of  1846  came  into  operation,  this  fee  was  recovered  as 
costs  in  the  suit,  and  no  separate  suit  was  necessary.  In  the 
matter  of  costs  Sec.  1^7  of  the  Code  of  Civil  Procedure  gives 
to  the  court  the  largest  possible  discretion ;  and  when  such  a 
discretion  is  bond  fide  exercised  no  appeal  lies  :  Aiterhorough 
V.  Kemp  (d) ;  Amir  Sdheby.  Jamsedji  {e) ;  JoyhisaenMooikerjee 
V.  Hunybungso  Bttrraul  (/). 

Pbr  Cubiam  : — If  this  were  a  regular  appeal,  we  should  be 
inclined  to  hold,  on  the  authority  of  Atterbm'Oitgh   v.  Kemp, 

(c)    11  Calc.  W.  Rep.,  Civ.  R.  19. 
(d)   7  Jur.  665.        («)   4  Bom.  H.  C.  Rep.,  A.C  J.  41. 
CO    Marshall's  Rep.  95. 
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^^^'       that  the  appeal  could  not  be  allowed:  for  it  is  evident  tliat 

Lakhma'ji    there  has  been  a  bond  fide  exercise  of  discretion  bythecoort 

^      ^;      ,    below.     But,  the  appeal  being  a  special  appeal^  we  have  no 

Karotamda'b.  doubt  that  we  ought  to  follow  the  decision  in  Amir  Saheb  v. 

Jamsedji  {ubi  euprd),  in  which  it  was  held  that  a  special 

appeal  is  not  admissible  on  a  matter  of  costs,  unless  the 

order  of  the  lower  court  be  contrary  to  the  law  laid  down  in 

some  Act  or  Regulation.    Now  although  it  may  be  ai^ed, 

and  has  been  argued  by  Mr.  N^n^bh&i^  that  the  court  below 

was  not  justified  in  law  in  awarding  so  many  as  two  Pleaders' 

fees  against  the  plaintiff  (a  point  which  it  is  not  necessary 

for  us  to  decide),  it  has  certainly  not  been  shown  to  us  that 

there  is  any  law  which  made  it  obligatory  on  that  coort, 

contrary  to  its  own  discretion,  to  award  a  third  Pleader's  fee. 

Decree  eonfirmed. 


Jniy  27.  Special  Appeal  No.  16  of  1871. 

RuPA'BA't,  widow  of  Hormasji  Nowrozji . . .  AppellanL 
Pabbhuea'm  Ejrpa'shankab Respondent. 

Fraud — Money  paid  under  a  Mistake  induced  by  Fraud — AffporHonmeut 

— Consideration, 

A,  a  gurndsth  of  B's  deceased  buaband,  represented  to  B  that  he  h»il 
her  husband's  will  in  his  possession,  containing  a  legacy  in  A's  fa?oar,sn(l 
obtained  from  B  an  agreement  for  Rs.  2,000,  expressed  to  be  in  considerA' 
tion  of  the  alleged  will  being  given  up  to  B,  of  A  foregoing  his  legac}',ind 
of  services  to  be  rendered  by  A  in  winding  up  the  aflkirs  of  the  shop.  In 
pursuance  of  this  agreement  B  paid  a  sum  of  money  to  A ;  but,  upon  diseo' 
vering  that  the  alleged  will  was  not  a  will  at  all,  sued  to  recover  back  the 
money  so  paid  by  her. 

Held  that,  under  the  circumstances,  the  taking  of  the  agreement  wis  a 
fraud  upon  B ;  that  the  payment  of  the  sum  of  money  by  B  was  not  a 
voluntary  payment,  and  could  be  recovered  back ;  and  that  the  Court 
could  not  apportion  the  amount  (if  any)  that  might  be  claimable  by  B  for 
work  done  under  the  agreement. 

rpHIS  was  a  special  appeal  from  the  decision  of  F.  D.  Mel- 
ville Acting  Judge  of  the  District  of  Ahmedabadi  in 
Appeal  Suit  No.  110  of  1868,  confirming  the  decree  of  M. 
H.  Scott,  Assistant  Judge  at  that  station. 

The  facts  of  the  case  were  these  :^- 
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The  defendant  was  the  gumastd,  a  salaried  servant  in  charge       1871. 
of  basiness  and  accounts^  of  one  Hormasji;  and  the  plaintiff    B,upa'ba'i 
was  Hormasji's  widow.    After  Hormasji's  death  the  plaintiff  Paebhotu'm 
executed  in  favour  of  the  defendant  an  agreement  to  the        &ar. 
following  effect : — 

'*  Ton  say  that  my  husband  has  left  his  will  in  your  keeping,  and  that 
in  that  will  a  sum  of  money  is  bequeathed  to  you.  I  or  my  heir  will  pay 
you  Rs.  2,000,  iu  lieu  of  the  legacy  mentioned  in  the  will,  and  upon  your 
fulfilling  the  following  conditions,  namely :  (1)  on  your  handing  oyer  to 
me  the  original  will ;  (2)  on  my  receiving  in  cash  the  debts  due  by  certain 
persons,  namely,  [here  follow  the  names],  or,  if  ready  money  cannot  be 
obtained,  on  your  taking  fresh  bonds  from  the  debtors  to  my  satisfaction ; 
(3)  on  your  recovering  and  paying  to  me  in  full  all  debts  due  by  others 
besides  those  above  named.  Independently  of  the  above  sum,  your  pay 
will  be  continued  to  you  as  long  as  you  remain  in  my  service." 

The  date  of  this  agreement  was  the  14th  of  March  1864. 
On  the  lat  of  February  1865,  the  plaintiff  paid  to  the  defend- 
ant Rs.  1,100,  and  the  following  indorsement  was  made 
upon  the  agreement : — "  Paid  to  Parbhar^m,  on  1st  February 
18G5,  Rs.  1,100  on  account  of  this  contract."  Subsequently 
the  defendant  sued  the  plaintiff  for  the  balance  of  Rs.  900 ; 
but  his  claim  was  disallowe4>  on  the  ground  that  he  had 
failed  to  perform  his  part  of  the  contract,  and  that  the  so- 
called  will  was  no  will  at  all.  The  plaintiff  then  brought  the 
present  suit  to  recover  the  Rs.  1,100  paid  by  her,  alleging 
failure  of  consideration,  and  imputing  generally  to  the  de- 
fendant fraud  and  misrepresentation. 

Upon  these  facts  the  Acting  Assistant  Judge,  Mr.  M.  H. 
Scott,  held  that  the  plaintiff  could  not  recover ;  and  in  ap- 
peal Mr.  F.  D.  Melvill  came  to  the  same  conclusion,  for  the 
following  reasons : — 

^'The  oniis  probandi  is  clearly  on  the  plaintiff  to  show  that 
the  payment  was  not  voluntary,  but  was  induced  by  compul- 
sion or  fraud.  There  was  clearly  no  compulsion  in  the 
inatter.  I  will  take  for  granted  that  what  the  plaintiff  says 
is  true,  namely,  that  the  defendant  did  send  to  her  to  ask 
her  to  advance  him  part  of  the  money,  which  would  become 
due  to  him  on  the  complete  fulfilment  of  his  contract,  and 
that  he  did  then  intimate  his  intention  of  carrying  out  the 

contract.    Now  in  order  to  show  fraud  it  must  be  shown 
viu,— 14  A  c 
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* 

^^^'       that  he  had  then  no  intention  of  carryinff  ont  the  contract 

BUPA'BA'f  tow*. 

^,  any  further.  There  ia  no  proof  even  that  he  did  notUng 
KraA^sHAN^  *^*®^  ^^^  payment.  Considerable  stress  was  apparently  laid 
KAB.  in  the  former  case  on  the  fact  that  the  so-called  will  was  no 
will.  The  court  found  this  to  be  the  case^  and  I  cannot, 
therefore^  enter  into  the  question  now.  Its  genuineness  was 
not  proved  then^  but  at  the  same  time  it  was  not  proved 
that  it  was  not  genuine^  and  the  document  is  of  sucli  a 
nature  that  I  cannot  presume  anything  against  the  defendant 
because  he  described  it  as  a  will.  Under  these  circum- 
stances^ there  is  absolutely  no  proof  that  there  was  any 
fraud  in  the  original  contract^  or  that  the  defendant,  at  the 
time  when  he  received  payment  of  the  Bs.  1,100,  and  stated 
that  he  intended  to  carry  out  the  contract,  deliberately  in- 
tended to  do  nothing  more  in  the  matter,  and  thus  deceived 
the  plaintiff.  The  payment  then  must  be  looked  upon  as 
voluntary ;  and  the  only  question  which  remains  is,  whether 
the  money  is  recoverable  by  law.  I  hold  that  it  is  not.  The 
consideration  has  only  partially  failed;  the  contract  has  been 
in  part  performed,  inasmuch  o^  the  estate  has  been  partially 
wound  up,  and  the  plaintiff  has  derived  some  benefit  in  con- 
sequence.'' 

The  special  appeal  was  heard  by  Melvill  and  Kemball,  JJ. 

Sliantir&m  Narayan,  for  the  special  appellant :— The 
payment  of  Bs.  1,100  by  the  plaintiff  was  not  voluntaiy,  as 
it  was  made  under  a  mistake  of  fact.  In  Milnes  y.  Dunovi 
(a)  Bayley,  J.,  says :  *'  If  a  party  pay  money  under  a  mistake 
of  the  law,  he  cannot  recover  it  back.  But  if  he  pay  money 
under  a  mistake  of  the  real  facts,  and  no  Idches  are  imputohk 
to  him  in  respect  of  his  omitting  to  avail  himself  of  the  means 
of  knowledge  within  his  power,  he  may  recover  back  such 
money.''  (See  also  2  Smith's  L.  C.  376,  6th  ed.)  In  the 
present  case  the  defendant  represented  to  the  plaintiff  that 
he  had  in  his  possession  her  husband's  will.  Relying  upon 
this  representation,  she  passes  the  agreement  sued  on.  It 
turns  out  that  the  alleged  will  is  no  will  at  all ;  and  there  is, 
thereforOj  a  total  failure  of  consideration. 

(a)  6B.  &C.671. 
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Between  the  plaintiff  and  the  defendant  there  is  the  fida-       1871. 
ciaiy  relation  of  master  and  servant.    If  the  defendant  had  a         v, 
will  lefk  by  his  master  in  his  possession,  he,  as  a  paid  servant,  ^^p°  g^^- 
was  bound,  without  extra  remuneration,  to  give  it  up  to  his        kab. 
widow.    Instead  of  this,  he  studiously  withholds  it  from  her. 
This  is  positive  fraud  on  his  part :  Story's  Equity  Jurispru- 
dence, Sees.  192  to  204,  and  Sec.  384.    With  regard  to  the 
observation  of  the  learned  Judge  below,  that  the  consideration 
has  only  partially  failed,  and  that  the  contract  has  been  in 
part  performed,  inasmuch  as  the  estate  has  been  partially 
woand  up,  and  the  plaintiff  has  derived  some  benefit  in  conse- 
qaeDce,  I  submit  that  a  Court  of  Equity  will  not  enter  into  the 
question  of  apportionment :  Story  Eq.  Jur.,  Sec.  470  et  seq, 

Nanabhai  Haridas,  contri : — The  court  has  only  to  con- 
sider whether  there  was  not  a  paper,  be  it  vaUd  or  otherwise, 
on  the  consideration  of  the  giving  up  of  which,  among  other 
things,  the  plaintiff  passed  to  the  defendant  the  agreement 
now  sued  upon.  There  is  a  conclusive  finding  of  the  court 
below  that  there  was  such  a  paper ;  and  both  parties  fully 
knew  that  that  was  the  case.  Even  though  the  defendant 
may  not  be  entitled  to  recover  on  the  agreement,  the  plain- 
tiff cannot  ask  back  what  she  has  paid  for  services  already 
rendered. 

Melvill,  J. : — ^We  are  of  opinion  that,  under  all  the  circum- 
stances, the  plaintiff  is  entitled  to  recover.  The  so-called 
will  is  not  a  will  at  all,  and  the  defendant  must  have  known 
that  it  was  not.  Even  if  it  be  genuine  (which  has  never 
been  proved),  it  is  incomplete :  it  bears  neither  date  nor 
signature,  and  is  attested  by  no  witness.  At  the  best  it 
is  nothing  more  than  the  draft  of  an  intended  will.  The 
defendant,  as  a  man  of  business,  most  have  known  that  it 
was  invalid,  and  that  no  legacy  could  be  recovered  under  it. 
With  this  knowledge,  he  studiously  kept  the  paper  out  of 
sight  of  the  plaintiff,  and  persuaded  her  that  he  had  in  his 
possessioii  a  genuine  will,  under  which  he  was  entitled  to  a 
legacy.  Under  the  influence  of  this  misrepresentation,  she 
agreed  to  pay  him  a  sum  of  Bs.  2,000,  for  which  in  fact 
she  received  no  consideration  whatever.    There  was  no  will. 
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1871-       and  if  there  had  been^  the  defendant  was  bonnd  to  give 
^^^^*^*     it  up  to  the  plaintiff,  as  next  of  kin.     Similarly,  being 
Parbhura'm  retained  in  the  plaintiff's  service  as  a  salaried  qumasta,  lie 
XAR.        was  bound  to  recover  the  debts  due  to  the  shop  without 
any  extra  payment  beyond  his    salary.     Considering  the 
fiduciary  relation  which  subsisted  between  the  parties,  the 
disadvantage  under  which  the  plaintiff  laboured  by  reason 
of  her  sex  and  ignorance  of  business,   the  power  which 
the  defendant's  position  gave  him,  the  misrepresentation  bj 
which  the  plaintiff  was  induced  to  sign  the  agreement,  and 
the  absence  of  all  consideration  for  the  agreement,  we  have 
no  hesitation  in  saying  that  the  plaintiff's  promise  was  ob- 
tained by  fraud,  and  that  she  was  not  bound  to  pay  any 
portion  of  the  sum  of  Bs.  2,000. 

But  it  has  been  argued  that  although  the  contract  was  one 
which  could  not  be  enforced,  yet  the  payment  of  Rs.  1,100 
was  made  by  the  plaintiff  voluntarily  and  with  her  eyes  open, 
and  that,  therefore,  the  money  cannot  be  recovered.  It  is 
on  this  ground  that  the  courts  below  have  disallowed  the 
claim.  *  But  we  hold  it  to  be  clear  law  that  a  person  is 
entitled  to  recover  money  obtained  by  fraud,  and  even  money 
paid  in  ignorance  of  the  facts — at  least  when  there  has  Been  no 
I&ches  in  the  party  paying  it.  The  cases  bearing  upon  this 
point  will  be  found  collected  in  the  note  to  Marriot  t. 
Hampton  {b).  In  the  present  case  the  payment  was  made  in 
performance  of  a  promise  which  had  been  obtained  by  fraud. 
It  was  made  xmder  a  mistaken  belief  that  the  plaintiff  was 
bound  to  perform  an  agreement,  which  she  was  not  bound  to 
perform.  This  was  not  a  mistake  of  law,  but  of  fact :  for  the 
reason  why  she  was  not  bound  to  perform  the  agreement  was 
that  it  had  been  obtained  by  fraud;  and  at  the  time  of  the 
payment  she  was  not  aware  of  the  facts  constituting  the 
fraud.  The  so-called  will  had  not  been  given  up,  and  she  had 
not  been  permitted  to  see  it.  It  is  said  that  the  defendant  is 
entitled  to  retain  the  Rs.  1,100^  in  consideration  of  services 
actually  rendered  in  winding  up  the  estate.  But  these 
services  he  was  bound  to  perform  in  return  for  his  regular 

{b)   2  Sm.  L.  C.  375. 


APPELLATE   CIVIL  JURISDICTION.  107 

salary;  and  even  were  it  otherwise^  we  cannot  apportion  the       1871. 
payment,  or  any  part  of  it,  and  say  that  it  was  made  in       "^^  °*  ' 
return  for  service,  and  not  in  consideration  of  the  defendant    Parbhura'm 

Kirpa'shan- 

giving  up  the  will  or  foregoing  his  pretended  legacy.     If        kar. 
anything  be  due  to  the  defendant  for  work  and  labour  done, 
he  may  be  entitled  to  sue  for  it,  but  he  cannot  retain  on 
this  account  money  which  he  has  obtained  partly,  if  not 
wholly,  by  fraud. 

Decree  reversed. 


Regular  Appeal  No.  40  of  1870.  August  9. 

Rangoba'  Na'ik  bin  Ra'ghoba' Appellant. 

The  Colleotoe  of  Ratna'giri' BespondenL 

Deshmukh,  "  usual  services"  of— Act  XL  of  1 843,  Sec.  2 — Limitation — 

Act  XIV.  of  1859,  c/.  12  4- 16. 

By  Sec.  2  of  Act  XI.  of  1843  hereditary  officers  are  bound  to  "render 
the  usual  services  of  their  respective  offices,  as  far  as  the  same  may  be 
required  by  the  Collector  or  other  officer  under  whose  control  they  may 
be  placed  by  usage  or  the  orders  of  Government." 

Sembh,  that  the  "  usual  services"  of  a  Deshmukh  consist  in  making 
himself  thoroughly  acquainted  with  all  circumstances  affecting  the  land 
revenue  in  his  district,  and  in  communicating  such  information  to  the 
Mamlatd^r  or  Mahalkari;  and  that  the  Deshmukh  is  bound  to  perform 
or  get  performed  so  much  T^riting  business  as  is  necessary  for  the  above 
purposes,  and  no  more.  But  if  by  reason  of  the  subdivision  of  his  t41uk£ 
his  duties  in  that  respect  are  increased,  he  is  bound  either  personally  to 
perform  such  increased  duties,  or  to  provide  a  K&rkun  or  K^rkuns  to 
perform  them  for  him. 

Where  a  Collector  in  the  year  1854  employed  certain  Kdrkuns  to  assist 
a  Deshmukh  in  the  performance  of  his  duty,  deducting  the  amount  of  their 
pay  from  the  deshtnukhi  watan,  but  failed  to  show  that  the  employment 
of  luch  Rdrkuns  was  necessary,  it  was  held  that  the  Deshmukh  was  entitled 
to  recover  the  amount  so  deducted  from  his  watan  j  that  his  cause  of  ac- 
tion wss  not  barred  in  1870,  for  that  a  new  cause  of  action  in  respect  of 
inch  deductions  accrued  each  year  in  which  the  deduction  was  made,  and 
that  six  years'  arrears  of  such  deductions  could  be  recovered  under  Sec.  i., 
cl  1%  of  Act  XIV.  of  1869. 


THIS  was  a  regular  appeal  from  the  decision  of  A.  Lyon, 
Acting  District  Judge  at  Batnagiri,  in  Original  Suit 
No.  77  of  1869. 

The  appeal  was  argued  before  Mblvill  and  Kemball,  JJ. 
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1871-  Latham  (with  him  Shivshanhar    Oovindrdm)  for  the  ap- 


Bangoba'  ^1      . 

Na'ii        pellant. 


V» 


Collector  OF      Mayhew    (with  him  Dhirajlal  Mathurddds,  Government 
Pleader)  for  the  respondent. 

The  facts  of  the  case  sufficiently  appear  from  the  jadgment 
of  the  court,  delivered  by — 

Mblvill,  J.  : — This  case  presents  a  fair  specimen  of  the 
manner  in  which  the  defence  of  suits  against  Qovemment  in 
the  Mofussil  is  ordinarily  conducted. 

The  mode  of  defence  is  almost  invariably  as  follows :— A 
suit  being  brought  against  a  Collector  on  account  of  some 
revenue  exaction,  or  some  payment  withheld,  the  Collector 
puts  in  a  written  statement  in  which  he  commences  by  plead- 
ing the  Statute  of  Limitations,  whether  or  not  there  is  the 
smallest  ground  for  such  a  plea.     He  then  proceeds  to  say 
that  the  suit  is  barred  by  Act  XVIII.  of  1 850,  which  is  an  Act 
for  the  greater  protection  of  Magistrates  and  others  acting 
judicially.     Then  follows  a  justification  of  the  act  complamed 
of,  by  a  reference  to  certain  sections  of  Begulations  and  Acts 
which,  as  often  as  not,  have  nothing  to  do » with  the  matter 
in  question.    After  the  settlement  of  issues,  the  Collector  ob- 
tains as  many  adjournments  as  the  court  is  disposed  to  grant, 
and  finally,  having  put  in  little  or  no  evidence,  he  leaves  the 
court  to  arrive  at  the  best  decision  it  can,  with  the  aid  of 
such  books  of  reference  as  the  Judge  can  lay  his  hands  on, 
and  such  knowledge  of  the  details  of  revenue  administration 
as  he  may  have  acquired  in  the  course  of  his  own  service  as 
a  revenue  officer. 

In  the  present  case  we  have  the  usaal  plea  of  limitation, 
for  which  there  is  rather  better  ground  than  there  ordinarily 
is;  the  plea  of  protection  by  Act  AVlil.  of  1850,  which  is 
simply  absurd,  and  has  of  course  been  abandoned;  a  justi- 
fication of  the  act  complained  of,  by  a  reference  to  Sec.  4  of 
Act  XI.  of  1843,  which  is  so  utterly  inapplicable  that  the 
learned  Legal  Bemembrancer  supposes  it  to  have  been  quoted 
by  mistake ;  and  the  usual  omission  to  put  in  any  evidence 
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which  oonld  in  any  way  assist  the  court  in  arriving  at  a        ^^^- 

J     .  .  Bangoba.' 

aecision.  Na'ik 

The  suit  is  brought  by  a  Bar  Desdi  or  Bar  Deahmuhh  (the  Collectob  or 
terms  are  intercbangeable)  to  recover  from  the  Collector  of 
Ratnigirf  certain  sums  deducted  from  the  proceeds  of  the 
uroton  during  the  years  1857-58  to  1868-69,  and  expended  by 
the  Collector  in  payment  of  two  Kirkuns,  who  were  em- 
ployed without  the  plaintiff's  consent.  The  plaint  states  that 
three  El^kuns  were  so  employed,  but  it  appears  from  the 
statement  of  the  plaintiff  and  one  of  his  witnesses  that  he,  or 
a  member  of  his  family,  has  all  along  acted  as  one  of  these 
Kirkuns,  and  received  the  salary :  so  that  we  have  really 
only  to  deal  with  the  money  of  which  t^e  plaintiff  has  been 
deprived  by  the  employment  of  two  E^drkuns.  Two  minor 
demands  are  stated  in  the  plaint,  but  it  is  admitted  that 
we  are  not  called  upon  to  decide  on  the  merits  of  these 
claims,  as  no  evidence  has  been  offered  that  the  plaintiff  has 
sustained  any  loss  in  respect  of  them. 

The  material  part  of  the  defence  is  that  the  suit  is  barred 
bj  limitation,  inasmuch  as  the  two  K&rkuns  were  first  em- 
ployed in  1854;  and  that  the  Collector  had  a  right  to  enter- 
tain these  K^rkuns  to  perform  duties  which  the  plaintiff 
either  could  not  or  would  not  perform. 

As  regards  the  question  of  limitation,  lam  of  opinion  that 
the  case  of  Baiji  Manoliar  v.  Desdi Kallianrai  Hukmatrai  (a), 
on  which  the  District  Judge  relies,  is  not  in  point,  and  that 
the  claim  is  not  barred,  so  far  at  least  as  it  relates  to  arrears 
accruing  due  during  the  six  years  preceding  the  institution 
of  the  suit.  It  is  not,  and  never  has  been,  disputed  that  the 
money  which  the  Collector  has  diverted  from  the  plaintifi^s 
use  forms  part  of  the  proceeds  of  the  plaintiff's  waian.  The 
Collector  in  his  written  statement  says  that  the  I^kuns 
were  employed  in  1854  because  an  extra  establishment  was 
required  to  assist  in  the  introduction  of  the  Revenue  Sur- 
vey; and  exhibit  No.  21  shows  that  this  was  the  reason 
given  at  the  time  for  entertaining  the  E^kuns.    It  may 

(a)  6  Bom.  H.  C.  Rep.,  A.C.J.  56. 
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^871.       be  that,  as  the   Collector  says^  the  introdaction  of  the 

Na'ik        Survey  rendered  it  ''urgently  necessary"  to  appoint  these 

^       ^'  Kdrkuns  in  1854,  and  he  may  have  had  aricfht  to  do  so :  but 

Collector  oj  ^  j  q  > 

B^TNA'oifti'.  it  does  not  follow  that  he  had  a  right  to  retain  their  services 
after  the  Survey  was  completed.  The  plaintiflF  may  have 
acquiesced  while  the  necessity  existed,  but  it  does  not  follow 
that  he  is  bound  to  do  so  if  the  necessity  has  ceased.  He 
may  have  had  no  cause  of  action  in  1854,  or  for  some  years 
after,  but  he  may  have  a  cause  of  action  now.  I  think  that 
the  deduction  made  each  year  from  the  plaintiff's  allowances 
must  bo  considered  as  constituting  a  new  cause  of  action, 
and,  therefore,  that  the  plaintiff  is  entitled  to  recover  anj 
such  deductions  made,  without  justification,  within  the 
period  of  limitation  applicable  to  the  case.  Looking  to  the 
nature  of  the  claim,  I  am  inclined  to  think  that  it  is  rather  a 
claim  for  money  had  and  received  for  the  use  of  the  plaintifi) 
than  for  the  recovery  of  an  interest  in  immoveable  property, 
and  that,  therefore,  it  falls  within  the  provisions  of  cl.  16,  and 
not  cl.  12,  of  Sec.  i.  of  Act  XIV.  of  1859. 

I  proceed  now  to  consider  the  merits  of  the  case.  The 
case  put  before  us  is  that  the  villages  of  which  the  plaintiff 
is  Deshmukh  were  originally  included  in  one  t£luk£,  bat 
that  at  some  time  before  1854  that  t^luki  was  divided  into 
three.  *The  duties  of  the  plaintiff^s  office,  it  is  said,  require 
that  he,  or  some  person  to  represent  him,  should  attend  at 
every  Mdmlatddr's  or  Mah^kari's  kacheri ;  and  so  long  as 
there  was  only  one  M&mlatddr,  the  plaintiff,  or  a  Karknn 
on  his  behalf,  performed  this  duty.  When,  in  consequence 
of  the  division  of  the  tdluka,  there  were  three  kacheris  in- 
stead of  one,  the  plaintiff  was  told  that  he  must  appoint  three 
Kdrkuns  instead  of  one,  and  on  his  refusal  to  do  so  the 
Collector  made  the  appointment  himself. 

Now,  if  this  statement  of  the  case  be  strictly  accurate,  1 
think. the  Collector  was  justified  in  what  he  did.  By  Sec.  2  of 
Act  XI.  of  1843,  hereditary  officers  are  bound ''  to  render  the 
usual  services  of  their  respective  offices,  as  far  as  the  same 
may  be  required  by  the  Collector  or  other  officer  under  whose 
control  they  may  be  placed  by  usage  or  the  orders  of  Govern* 
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liient.^*    If  the  usual  service  of  a  Deshmukh  is  to  be  con-       1871. 


Btantly  in  attendance,  and  perform  the  business  of  writing,  in       ^^'i^^ 
the  M^latd^r^s  or  Mah^lkari's  kacheri,  then,  when  circum-  ^       ^• 

Collector  of 

stances  made  it  impossible  for  the  plaintiff  to  perform  the  Batna'oirk' 

whole  duty  himself,  he  was  bound  to  appoint  a  Kirkun  to 

perform  it  in  each  kacheri  in  which  it  had  to  be  performed. 

The  plaintiff  has  no  right  to  complain  that  his  duties  have 

been  increased  by  the  subdivision  of  the  talukd.     When  the 

watan  was  granted  to  his  family  in  consideration  of  the 

performance  of  duties  of  a  particular  kind,  there  was  no 

undertaking  that  the  quantity  of  service  of  that  kind  which 

he  would  be  called  upon  to  render  should  be  invariable. 

Moreover,  it  may  be  presumed  that  the  tdluki  was  divided 

because  it  was  too  large  to  be  efficiently  supervised  by  a 

single  officer :   in  which  case  the  measure  would  tend  to 

better  administration,  and  to  a  consequent  increase  of  revenue, 

t)f  which  the  plaintiff,  who  is  paid  by  a  percentage  on  the 

revenue,  wotild  have  the  benefit.    If  he  would  not  himself 

engage  the  establishment  necessary  to  assist  him  in  his 

daties,  he  cannot  complain  that  the  Collector  assumed  the 

responsibility  of  doing  so.     It  is  true  that  there  is  nothing 

in  Act  XI.  of  1843  which  directly  authorises  the  Collector  to 

do  this ;  but  the  Act  does  authorise  the  Collector  to  fine  an 

hereditary  officer  who  does  not  perform  his  duty,  and  out  of 

such  fine  he  may  pay  persons  to  perform  it;  so  that,  to 

all  intents  and  purposes,  the  law  gives  to  the  Collector  the 

power  to  entertain  such  establishment  as  is  necessary  for 

the  performance  of  the  usual  duties  of  a  Watan,  if  the  watandir 

refuses  to  do  so  himself. 

But  the  question  still  remains,  what  are  the  usual  services 
of  a  Deshmukh  ?  and  was  the  employment  of  two  extra 
Karkuns,  or  one  of  them,  necessary  to  enable  the  plaintiff  to 
perform  those  services  ?  On  these  points  the  Collector  has 
offered  no  evidence  and  given  no  information,  and  yet  it  is 
upon  these  points  that  the  whole  case  turns.  It  is  not  to  be 
tolerated  that  Collectors  should  regard  the  watans  of  hered- 
itary officers  as  a  fund  out  of  which  they  may  employ  as  many 
K^rkuna  as  they  please,  and  thus  make  the  watandars  bear 

VIII. — 15  A  c 
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1871.        the  cost  of  supplementing  deficient  establishments  in  Gov- 

Ni^m*      emment  ofiices.     If  the  Collector  take  upon  himself  to  spend 

*'•         any  of  the  proceeds  of  a  wataiu  he  is  bound  to  show  tWt 

Collector  op       "^  ^  _  ^ 

Batna'gibi.'  the  money  was  spent  in  securing  the  performance  of  duties 
which  the  watandar  was  bound  to  perform. 

.  *:  r^<  ^  ^-^  -^  ^  -»      I  hardly  find  myself  in  a  position  to  say  what  the  duties 
*y  '    /  ^       of  a  Deshmukh  are.    Under  the  Mardthd  government  the 

y^/C  Z  /C^'^^^^    ^  'p^  'Deshmukh  and  Deshpdnde  held  respectively  the  same  posi- 
tion in  a  pargand  which  the  Pdtil  and  J^ulkarni  occupied  in 
a  village.     The  Deshmukh  was  the  chief  police  and  revenue 
authority,  and  was  responsible  for  the  collection  of  the  reve- 
nue.    He  occupied  a  position  somewhat  similar  to  that  of  our 
Mdmlatddrs,  and  since  the  appointment  of  Mdmlatd^  there 
would  appear  to  be  little  occasion  for  the  performance  by  the 
Deshmukh  of  any  of  his  ancient  functions.    What  functions 
have  been  substituted  for  them    does  not  clearly  appear. 
The  duties  of  a  Deshpdnde  have  been  defined  with  the  most 
minute  detail  (Rev.  Circular  Orders,  p.  268) ;  but  those  of 
a  Deshmukh   do   not  appear   ever  to  have  been  defined. 
The  plaintiff  has   put  in   two  exhibits,   which  have  some 
bearing  on  the  question.     Exhibit  No.  13  is  an  order  by  the 
Collector  of  Eatndgirl  in  1841  to  the  effect  that  Deshmukhs 
were  not  to  be  required  to  appoint  Kdrkuns,  because  writing 
was  not  their  business.     Their  duty,  the  Collector  said,  was 
to  give  information  respecting  the  revenue,  or  other  matters 
connected  with  the  land,  and  to  accompany  the  Mdmktdar 
when  required  to  go  out  upon  any  investigation.     Such,  it 
was  added,  was  the  result  of  inquiries  which  had  been  made 
as  to  the  custom.     Exhibit  No.  14  is  a  circular  issued  under 
the  order  of  the  Revenue  Commissioner  in  1847.    It  forbids 
the  appointment  of  outsiders  when  there  is  any  sharer  in 
the  watan  who  is  competent,  and  it  declares  that  Deshmukhs 
are  not  to  be  held  incompetent  because  they  cannot  write,  in- 
asmuch as  writing  is  not  their  business.    I  find  in  the  Revenue 
Circular  Orders  (p.  275)   a  Government  letter.  No.  5318, 
dated  8th  September  1848,  which  is  to  much  the  same  effect; 
but  this  letter  indicates   that  some   reading  and  writing 
business  was  considered  to  devolve  upon  the  Deshmukh,  and 
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it  is  said  that  there  is  no  objection  to  a  Deshmukh  or  Deyh-  _   ^^'^' 
pimle  employing  Kdrkuns  if  he  require  them.     It  appears        Naik 
from  the  plaintiff's  own  evidence  in  this  case  that  previously  to  „^     ^'^^^^  ^^^ 
the  division  of  the  talukd  he  or  some  member  of  his  family,   Katna  girl' 
or  a  Kirkun  on  his  behalf,  did  perform  some  writing  busi- 
ness in  the  Mdmlatddr's  hacheri ;  and  since  the  division   the 
plaintiff,  or  his  relative,  has  performed  the  same  duties  at  ono 
of  the  Mahal  kaclieris,  Mr.  Wilson,  in  his  Glossary  of  Indian 
terms,  says  :  "  Under  the  present  administrati*^  n  the  Desh- 
mukh is  a  district  revenue  officer  who  is  e\\.     .ed  to  super- 
intend the  caltivation,  and  report  on  the  state  of  the  crops, 
to  assist  in  the  settlement  of  the  annual  revenue,  and  to 
give  general  aid  to  the  Collector  and  his  establishment  in  the 
discharge  of  revenue  duties/'     In  a  Government  letter  pub- 
lished at  page  271  of  the  Revenue  Circular  Orders  it  is  said 
in  regard  to  Deshmukhs  and  Deshpdndes  :  "  The  institution 
of  such  watans  must  have  had  in  view  to  provide  a  body  of 
pubUc  servants,  of  a  permanent  character,  who,  from  their 
constant  residence  and  employment  in  their  villages  or  dis- 
tricts, would  acquire  and  perpetuate  a  knowledge  of  the 
minutest  details/'  And  again  at  page  275  :  ''  The  very  object 
of  these  officers  is  that  they  should  be  the  depositories  of  all 
local  information  respecting  their  districts/'     These  last  ex- 
tracts agree  with  what  the  plaintiff  says  in  his  examination- 
in-chief  by  the  defendant :   "  It  is  the  duty  of  the  Sar  Desdi 
to  give  information."    From  these  scanty  materials  we  may 
perhaps  safely  arrive  at  the  conclusion  that  the  "  usual  ser- 
vices" of  a  Deshmukh  consist  in  making  himself  thoroughly 
acquainted  with  all  circumstances  affecting  the  land  revepue 
in  his  district,  and  in  communicating  such  information  to  the 
iUmlatdfir  or  Mah^ari ;  and  that  he  is  bound  to  perform 
or  get  performed  so  much  writing  business  as  is  necessary  for 
the  above  purpose,  and  no  more.    It  certainly  does  not  follow 
as  a  necessary  consequence  from  this  statement  of  his  duties 
that  he  is  bound  to  employ  a  Kdrkun  in  every  kackeri  in  his 
district.  There  would  appear  to  be  no  physical  impossibility 
in  the  plaintiff's  performing  all  the  duties  personally  or  with 
the  assistance  of  the  single  Kdrkun  whom  he  formerly  em- 
ployed.   At   any  rate,  as  I  have  before  remarked,  it  was 
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^^^'        for  the  Collector  to  show  that  the  two  extra  K£rkans,  or  one 

Na'ik        of  them,  were  necessary  to  ensure  the  performance  of  the 
Collector  of  Deshmukh^s  usual  services ;  and  this  he  has  not  even  at- 
Batna'qiri;  tempted  to  show. 

I  would  allow  the  claim  to  the  extent  of  Rs.  216  per  an- 
num (the  pay  of  two  Kdrkuns  at  Rs.  9  per  mensem)  for  the 
six  years  preceding  the  institution  of  the  suit.  I  would  also 
allow  interest  at  nine  per  cent.,  and  costs  in  proportion. 

^  Kbmball,  J. : — I  concur. 

>^  ■  *'  '  Decree  accordingly. 

Angast  10.  Regular  Appeal  No.  45  of  1870. 

Ri/pcHAND  Hindt/mal Appellant 

Rakhma'ba'i    Respondent, 

Hindis  Law — Adoption  by  Widow—Consent  of  fCinsmen  of  Hutbttni— 
Consent  of  person  in  whom  Husband's  Estate  is  vested. 

Although,  aa  a  general  rule,  the  adoption  by  a  Hindd  widow  of  a  iod 
to  her  deceased  husband  is  in  the  Mar&thi  Country  good,  without  the 
consent  of  her  husband's  kinsmen,  when  the  estate  of  her  husband  is  rested 
in  her  or  in  her  and  her  oo- widow  jointly,  yet  when  such  adoption  has  the 
effect  of  divesting  an  estate  already  vested  in  a  third  person,  (e.  g.)  the 
widow  of  her  husband's  deceased  brother,  the  consent  of  such  third  per- 
son would  appear  to  be  necessary  to  give  validity  to  such  an  adoption. 

Rakhmdbdi  v.  Rddhdb6i  (a)  and  The  Collector  of  Madura  ▼.  MMtt% 
Ramalinga  Sadhupathy  (b)  commented  on  and  compared. 

npHIS  was  an  appeal  from  the  decision  of  Madan  Shrfkrish- 
ndji,  First  Class  Subordinate  Judge  of  Puni,  in  Original 
Suit  No.  39  of  1869, 

The  plaintiff^  Rdpchand  Hinddmal^  obtained  a  decree 
against  one  Badrid^s  Anandrdm^  and  attached  certain  im- 
moveable property  and  500  Rs,  in  cash  in  execution  of  that 
decree.  The  attachment^  however^  was  raised  on  the  appli* 
cation  of  the  defendant^  Rakhmnbii^  under  Sec.  246  of  the 
Civil  Procedure  Code.  The  plaintiff  thereupon  brought  this 
puit  to  establish  the  right  of  his  judgment-debtor  (Badrid^) 

(a)  5  Bom.  H.  0.  Bep.,  A.  0.  J.  181. 
(6)    12  Moo.  Ind.  App.  397;  S.  C.  10  Calc.  W.  Rep,,  P.  C  17. 
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to  the  property.     He  alleged  in  the  plaint  that  the  property        ^871. 

in  question  had  belonged  to  two  brothers,  Anandrdm  and  Hindu'mal 
Sobhirim,  who  were  undivided  in  interest,  and  that  Badri-  ^      ^' ,    . 
dds  was  adopted  by  Sarjdbdi,  the  widow  of  Anandrdm,   and 
that  Badridis,  therefore,  was  the  owner  of  the  property. 

Bakhm^bdi  answered  that  she,  and  not  Badridas,  had  had 
the  possession  and  management  of  the  property ;  that  on  the 
death  of  Anandrdm  the  property  vested  in  her  husband, 
Sobharfim,  and  as  widow  of  Sobh&rdm  she  was  the  sole  heir 
to  his  property  after  his  death. 

• 

It  appeared  that  Anandrdm  and  Sobh^rdm  were  two  un- 
divided brothers ;  that  Anandr^m  predeceased  Sobhdram, 
leaving  a  widow,  Sarjdbdi ;  that  Sobhdram  subsequently 
died  leaving  a  widow,  the  defendant,  RakhmibSi ;  and  that, 
afler  the  death  of  Sobh&rdm,  Sarjdbdi  adopted  Badridds  as 
the  son  of  Anandrdm. 

The  Subordinate  Judge  held  that  the  property  in  dispute 
belonged  to  the  estate  of  the  deceased  Sobhdr&m;  that 
Bakhmdbdi,  and  not  Badridds,  was  the  heir  of  Sobhdr&m ; 
and,  therefore,  that  the  property  could  not  be  sold  in  satis- 
faction of  a  decree  obtained  against  Badridas.  From  this 
decision  the  plaintiff  appealed  to  the  High  Court,  and  the 
appeal  was  argued  before  Melvill  and  Kemball,  JJ. 

Ndndbhai  JSaridas,  for  the  appellant : — No  partition  of  the 
family  property  having  taken  place,  and  the  adoption  of 
Badridis  being  admitted,  the  Subordinate  Judge  was  wrong 
in  law  in  holding  that  Badridis  was  not  the  heir  of  So- 
bharam,  and,  therefore,  owner  of  the  property  in  dispute.  The 
decree  No.  393  of  1865  ought  not  to  be  regarded  as  a  decree 
against  Badridis  individually,  but  one  binding  on  the  whole 
family  property.  The  adoption  of  Badridas  was  valid,  whether 
the  defendant,  Bakhmdb^i,  gave  her  assent  to  it  or  not : 
iMhmabai  v.  RddMbai  (c). 

Bhirajldl  Mathurddas,  for  the  respondent : — The  adoption 
of  Badridas  is  invalid,  as  the  respondent  did  not  consent  to 

(c)  5  Bom.  H.  C.  Rep.,  A.  C.  J.  181. 
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1871.       it.    But  even   supposing  she  did,  the  consent  was  limited 

HindSmal   *^  Anandrdm's  share  of  the  property,  as  the  property  was 

'"'  ,    ,    divided  between  her  and  Anandrdm's  widow,  Sarjabdi.    Un- 

l&A&HMA  BA  I*     ^  - ,     .    . 

der  that  division,  Anandrdm's  share,  including  the  shop  at 
Pund,  remained  in  possession  of  his  widow,  Sarjfibdi,  and 
Badridas.  Rakhmdbdi  had  exclusive  possession  of  the  shop 
at  Sirur,  and  the  rest  of  SobhSrdm's  property. 

MsLViLL,  J. : — ^This  is  a  suit  to  establish  the  plaintifi^s 
right  to  attach  certain  property  in  execution  of  a  decree 
against  one  Badridds. 

The  decree  was  sought  and  obtained  against  Badridas  as 
heir  of  Sobhdrdcn  and  Anandrdm,  and  as  manager  of  two 
firms,  described  as  the  firms  of  Nensukh  SobhdrdmandNen- 
sukh  Anandrdm. 

The  admitted  facts  of  the  case  are  these : — Anandram  and 
Sobhdram  were  brothers  undivided  in  interest,  Anandrim 
predeceased  Sobhdrdm,  and  both  died  without  issue.  Anan- 
drdm left  a  widow,  Sarjabdi,  who  adopted  Badridas  after  the 
deaths  of  Anandrdm  and  Sobhirdm.  Sobhardm  left  a  widow, 
Bakhmdbdi,  the  defendant  in  the  present  case.  Anandrdm 
and  Sobhdram  had  shops  at  Fund,  Sirur,  and  other  places, 
and  after  their  death  these  shops  continued  to  be  carried  on, 
that  at  Fund  under  the  name  of  Nensukh  Anandrdm,  and 
that  at  Sirur  under  the  title  of  Nensukh  Sobhdrdm.  Tbe 
debt  for  the  payment  of  which  the  plaintifi's  decree  was 
obtained  was  incurred  by  Badridds  on  account  of  the  Puni 
shop,  but  the  property  which  has  been  attached  belongs  to 
the  shop  at  Sirur. 

In  1868  the  plaintiflT  attached  certain  property  in  execution 
of  this  same  decree.  The  attachment  was  raised  on  the 
application  of  Rakhmdbdi,  and  the  plaintiff  brought  no  suit 
to  establish  his  right.  It  has  been  contended  for  the  defend- 
ant that  the  present  suit  is  barred  by  the  order  passed  in  the 
former  inquiry,  under  Sec.  246  of  Act  VIII.  of  1 859.  But 
as  the  order  for  raising  the  attachment  was  passed  solely  on 
the  ground  that  the  property  then  attached  was  not  provi^ 
to  be  in  the  possession  of  the  plaintiff's  judgment-debtor, 
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Badridfa,  it  does  not  aflTect  the  question  of  the  plaintiffs       ^^71. 

BUPCHAND 

nght  to  attach  the  other  property.  Hindu'mal 

The  questions  for  determination  are :  (1)  whether  Badridds^  Barhma'ba'i. 
as  the  adopted  son  of  Anandrdm,  is  owner  of  the  attached 
property ;  and  (2)  if  not,  whether  the  property  is  liable  to 
be  attached  and  sold  under  a  decree  obtained  against  Badridas 
OS  manager  of  the  firms  of  Nensukh  Sobh&rdmand  Nensukh 
Anandram. 

On  the  death  of  Anandrdm  the  whole  family  property  vest- 
ed in  his  brother,  Sobhardm,  and  on  Sobhdrdm^s  death  his 
widow,  Bakhmdbdi,  succeeded  to  the  whole.  The  legal  ef- 
fect of  a  valid  adoption  by  Anandrdm's  widow  would  be  to 
diyest  Bakhmdbdi  of  the  estate.  It  has  been  repeatedly  held 
that  adoption  by  a  widow  has  a  retrospective  eflfect,  and,  re- 
lating back  to  the  death  of  the  deceased  husband,  entitles 
the  adopted  son  to  succeed  to  his  estate  as  the  same  stood 
at  the  date  of  his  death.  A  son  adopted  by  a  widow  is  in 
the  same  position  as  a  posthumous  son,  and  may  even  set 
aside  an  alienation  made  by  the  widow  to  the  prejudice  of 
the  property,  unless  made  under  circumstances  of  inevitable 
necessity.  It  results  from  this  fiction  of  Hindd  law  that 
if  the  adoption  of  Badridds  was  a  legal  adoption,  Badridas 
must  be  considered  to  have  been  a  coparcener  with  Sobhd- 
T&m  from  the  date  of  Anandrdm's  death,  and  to  have  suc- 
ceeded to  the  whole  estate  on  the  death  of  Sobhdrdm. 

The  question  is,  whether  an  adoption  by  a  widow,  which 
has  the  efiect  of  divesting  an  estate  already  vested  in  a 
person  other  than  the  widow,  is  a  valid  adoption. 

I  should  feel  very  gi'eat  difficulty  in  holding  that  such  an 
adoption  would  be  valid  if  made  without  the  consent  of  the 
kinsman  or  kinsmen  in  whom  the  property  of  the  deceased 
had  vested.  It  is  true  that  in  Rahhmdhai  v.  Badhdbai  {d) 
it  was  held  that  in  the  Mar^thd  Country  an  elder  Hindd 
widow  has  the  power  to  adopt  a  son  to  her  deceased  husband 
without  the  consent  of  a  younger  widow,  notwithstanding 
that  the  younger  widow  has  a  vested  interest  in  the  property. 

{d)  6  Bom.  H.  C.  Rep.,  A.  C.  J.  181. 
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_  li^l* But  the  case  of  two  widows  is  a  peculiar  one.     In  his  iudg* 

Ru'PCHAND  i.'xT.i-  r^  li^T  .-I  T  11  f 

Hindu' MAL  nient  m  that  case,  Louch,  0,  J.,  said:  "It  would  seem  to  be 

Rakhma'ba'i.  ^^^s*  ^^  *^^^^  *^®  ®l^®r  widow  to  defeat  the  interest  of 
the  younger  by  an  adoption  against  her  wish.  Bat|  on  the 
other  hand,  if  the  adoption  is  regarded  as  the  performance  of 
a  religious  duty  and  a  meritorious  act,  to  which  the  assent  of 
the  husband  is  to  be  implied  wherever  he  Has  not  forbidden 
it,  it  would  seem  that  the  younger  widow  is  bound  to  gire 
her  consent,  being  entitled  to  a  due  prorision  for  her  main- 
tenance ;  and  if  she  refuses,  the  elder  Widow  may  adopt  with- 
out it."  In  this  I  entirely  concur.  The  two  widows  being 
equally  bound  to  take  the  measures  necessary  to  secure  their 
husband^s  futufe  beatitude,  the  younger  widoW,  who,  by 
withholding  her  consent,  igiiores  the  religious  obUgation 
imposed  upon  her,  has  no  right  to  complain  of  injustice  if  the 
adoption  be  made  by  the  elder  widow  without  her  consent. 
But  it  does  not  follow  that  the  plea  of  injustice  is  to  be  equally 
disregarded  where  it  is  put  forward  by  a  person  Who  is  tinder 
no  such  religious  obligation,  tn  Bakhmdbdi  v.  Rddhabii  it 
was  certainly  laid  down  in  the  broadest  terms  that  in  the 
Mar^th^  Country  a  Hindd  widow  may  without  the  consent 
of  her  husband^s  kindred  adopt  a  son  to  him,  if  the  act  is 
done  by  her  in  the  proper  and  bond  fde  performance  of  a 
religious  duty,  and  neither  capriciously  nor  from  a  corrupt 
motive.  But  the  Judges  by  whom  that  case  was  decided 
were  not  dealing  with  an  adoption  which  would  have  the 
effect  of  divesting  an  estate  vested  in  a  relative  other  than  a 
widow,  nor  in  any  of  the  decided  cases  on  which  they  relied 
was  the  validity  of  such  an  adoption  in  issue.  It  does  not 
appear  to  me  that  the  authorities  quoted  would  be  sofficient 
to  support  the  validity  of  an  adoption  working  such  manifest 
injustice. 

In  the  case  of  The  Collector  of  Madura  v.  MtUtu  Bamor 
linga  Sadhupathy  (e),  the  Judicial  Committee  of  the  Privy 
Council  have  determined  that,  according  to  the  law  prevalent 
in  the  Dravidd  Country,  a  Hindd  widow,  not  having  her 
husband's  permission,  may,  if  duly  authorised  by  his  kin- 

(0    10  Calc.  W.  Rep.,  P.  C.  17. 
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dred,  adopt  a  son  to  him.  They  then  go  on  to  say :  "  The  ^871. 
qnestion  who  are  the  kinsmen  whose  assent  will  supply  the  hindi/mal 
want  of  positive  authority  from  the  deceased  husband  is  «^  '"' ,  , 
the  first  to  suggest  itself.  Where  the  husband^s  family  is 
in  the  normal  condition  of  a  Hindu  family^ — i.e.,  undivided — 
that  question  is  of  comparatively  easy  solution.  In  such  a 
case  the  widow,  under  the  law  of  all  the  schools  which  admit 
this  deputed  power  of  adoption,  takes  no  interest  in  her 
husband's  share  of  the  joint  estate  except  a  right  to  mainte- 
nance. And,  though  the  father  of  the  husband,  if  alive, 
might,  as  the  head  of  the  family  and  the  natural  guardian  of 
the  widow,  be  competent  by  his  sole  assent  to  authorise  an 
adoption  by  her,  yet  if  there  be  no  father  the  consent  of  all 
the  brothers,  who  in  default  of  adoption  would  take  the 
husband's  share,  would  probably  be  required,  since  it  would 
be  unjust  to  allow  the  widow  to  defeat  their  interest  by 
introducing  a  new  coparcener  against  their  will.''  Their 
Lordships  tben  proceed  to  express  an  opinion  that  when 
the  family  is  divided,  and  the  widow  has  consequently 
taken  by  inheritance  her  husband's  separate  estate,  it  is  not 
necessary  for  her  to  obtain  the  consent  of  reversioners,  but  it 
is  sufficient  for  her  father-in-law,  or  some  responsible  kins- 
men whose  concurrence  in  the  adoption  may  be  sufficient 
endence  that  the  act  was  done  by  the  widow  in  the  proper 
and  bond  fide  performance  of  a  religious  duty,  and  neither 
capriciously  nor  from  a  corrupt  motive.  In  other  words, 
when  the  estate  is  vested  in  the  widow,  she  may  adopt 
without  the  consent  of  reversioners,  but  when  the  estate  is 
vested  in  persons  other  than  the  widow,  and  the  immediate 
effect  of  an  adoption  would  be  to  defeat  the  interest  of  those 
persons,  then  justice  requires  that  their  consent  should  be 
obtained.  This  proposition  seems  very  reasonable  and  just ; 
and  it  is  based  upon  authorities  which,  though  not  regarded 
with  so  macli  respect  here  as  in  the  Dravidd  Country,  are 
not  without  weight  in  this  Presidency.  The  decision  in 
^okhv^tbai  v.  Bddhabai,  and  the  authorities  on  which  it 
is  baaed,  may  be  accepted  without  hesitation,  as  showing 
that  in  the  liar^th^  Country  a  widow  in  whom  the  estate  is 
vested  may  show  by  other  evidence  than  the  assent  of  a 
vm.— 16  A  c 
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1^^-       responsible  kinsman  tliat  (to  use  the  words  adopted  by  the 

^Lu'PGS  A  NI) 

Hindu'mal  learned  Judges  from  the  decision  of  the  Privy  Council  above 
^-  ,    ,    referred  to)  the  act  of  adoption  was  done  by  her  in  the 
proper  and  bond  fide  performance  of  a  religious  duty,  and 
neither  capriciously  nor  from  a  corrupt  motive.    But  where 
the  estate  is  vested  in  another  than  the  widow^  I  should  be 
disposed  to  hold  that  justice  would  require  us  to  follow  tbe 
opinion  of  the  Privy  Council  as  to  the  necessity  of  the  assent 
of  the   person  whose  interest  would  be  defeated  by  the 
adoption.    It  has  not  escaped  me  that  in  referring  to  the 
remark  of  the  Privy  Council,  Couch,  C.  J.,  says :  "  The  inter- 
est of  the  younger  of  two  widows  cannot,  we  think,  be 
regarded  in  the  same  light  as  that  of  a  member  of  an  undi- 
vided family,  and  probably  their  Lordships  would  not  con- 
aider  the  remark  appUcable  in  cases  where,  by  the  law 
which  governs  them,  no  consent  of  kinsmen  ia  required." 
I,  too,  think    that   their  Lordships  would   probably  not 
consider    their  remark  applicable  in  the   particular   case 
of  the  two  widows  which  the  Chief  Justice  was  considering: 
for,  as  I  have  remarked,  that  was  an  exceptional  case,  in 
which  an  argument  founded  on  injustice  could  not  be  main- 
tained.   But  in  cases  in  which  a  deviation  from  the  opinion 
expressed  by  the  Judicial  Committee  would  work  manifest 
injustice,  I  am  disposed  to  think  that  their  Lordships  would 
•     consider  their  remark  appUcable. 

Although  I  have  thought  it  necessary  to  make  these  ob- 
servations in  order  to  show  that  I  do  not  assent  to  the  argu- 
ment of  the  appellant's  Pleader  in  this  case,  who  maintains, 
on  the  authority  of  Rakhmabii  v.  Rddhabdi,  that  the  adoption 
of  Badridds  is  valid,  whether  or  not  Bakhm&bdi  consent4?d 
to  the  adoption,  yet  it  is  not  necessary  for  me  to  do  more 
than  express  an  opinion  that  the  adoption  would  have  been 
invalid  without  Bakhmdbdi's  consent,  because  there  is  suffi- 
cient evideYice  that  Bakhm&bdi  did  consent  to  the  adoption. 

The  evidence  of  the  plaintiff's  witnesses  Nos.  49  and  50 
is  to  the  effect  that  Sarjabai,  Anandrdm's  widow,  and  Bakb- 
mdbdi  brought  Badridds  when  a  boy  from  Farrakdb&d ;  that 
both  ladies  proclaimed  that  he  had  been  adopted  as  heir 
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both  of  Anandrim  and  Sobhdrdm ;  that  they  gave  caste-feasts        1871. 
in  honour  of  the  event,  and  publicly  seated  the  boy  on  the  hiw^^^^"" 
gadi  of  the  shops  both  at  Pund  and  Simr.    It  is  in  evidence  ^- 

Sakhica'ra'* 
that,  during  Badridds^s  minority,  suits  in  connection  with  the 

Sirur  shop  were  brought  in  the  name  of  Badridas  (exhibits 
Xos.  11, 13,  and  18),  and  this  could  hardly  havo  been  done 
without  Rakhmdbdi^s  knowledge  and  consent.  It  is  shown 
that,  when  he  came  of  age,  Sadridds  managed  the  shop  at 
Sirur  as  well  as  that  at  Puni  (witnesses  Nos.  50,  52,  53,  and 
54) ;  that  he  drew  hundis  in  the  name  of  Nensukh  Sobhdrdm 
(exhibits  Nos.  15,  16,  and  17),  which  were  duly  entered  in 
the  books  at  Sirur  (exhibit  No.  62  and  witness  No.  54) ;  that 
money  was  paid  from  the  Sirur  shop  in  liquidation  of  debts 
incurred  by  Badridds  at  Puna  (witness  No.  61);  and  that 
after  quarrelling  with  Bakhm&bdi,  who  took  possession  of 
the  Sirur  shop,  he  continued  to  conduct  the  Pund  business 
until  it  failed.  This  evidence  shows  clearly  that  Rakhmdbdi 
consented  to  the  adoption,  and  intended  that  the  adoption 
should  have  its  full  le?al  effect,  namely,  that  of  making 
Badridas  the  heir  of  the  entire  estate  of  Anandr&m  and  So- 
bhdrdm.  Some  of  the  evidence  is  objected  to,  as  being  that 
of  interested  witnesses ;  but  it  would  seem  to  have  been  easy 
to  disprove  it  if  it  had  been  false,  and  this  the  defendant 
has  not  attempted  to  do.  It  has  been  suggested  to  ns  that 
Bakhm4bai  only  consented  to  an  adoption  so  far  as  it  af- 
fected Anandrdm^s  share  of  the  property,  and  that  she  and 
Anandrdm's  widow  did,  in  fact,  divide  the  property,  Anan- 
drdm's  widow  and  Badridas  remaining  in  possession  of  Anan- 
dr&m's  share,  including  the  shop  at  Pund,  while  Bakhmd- 
bai  had  exclusive  possession  of  the  shop  at  Sirur  and  the 
rest  of  Sobhardm's  property.  But  this  is  quite  a  new  case, 
and  inconsistent  with  that  set  up  by  Bakhm&bdi  in  the  court 
below.  It  is  also  inconsistent  with  the  admitted  fact  that 
Anandrdm  and  Sobhardm  were  undivided ;  it  is  not  support- 
ed by  any  evidence  of  any  subsequent  division  between  the 
widows,  and  it  is  contradicted  by  the  evidence  which  has  been 
already  reviewed,  and  which  shows  that  Badridas  was  put  in 
posseasion  of  the  shop  at  Sirur  as  well  as  of  that  at  Pmgili. 
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1871.  The  only  circumBtance  in  favour  of  it  is  that  in  1 848,  after 
HiND^MAL  *^®  death  of  Anandram  and  Sobh^ram,  their  two  widows 
^-  ,  ,  applied  for  a  joint  certificate  of  administration  to  their  estates, 
and  a  joint  certificate  was  granted,  in  which  Sarjabii  was 
declared  to  be  the  heir  of  Anandrdm,  and  Bakhm&bii  to  be 
heir  of  Sobh^rdm.  This  certainly  goes  to  show  that  Bakh- 
jxiih6i  was  at  that  time  ignorant  of,  or  indisposed  to  assert, 
her  strict  legal  rights :  but  it  also  shows  that  the  two  widows 
were  acting  in  complete  accord  in  regard  to  the  management 
of  the  whole  estate,  and  so  lends  confirmation  to  the  evidence 
that  they  acted  in  accord  in  adopting  an  heir  to  the  estate. 

On  the  whole,  I  see  no  reason  to  doubt  that  the  adoption 
was  made  with  the  consent  of  Rakhmdb&i,  and  with  the 
intention  on  her  part  that  it  should  have  its  full  legal  effect 
Having  been  made  with  such  consent  and  intention,  I  am  of 
opinion  that  the  adoption  is  valid,  and  that  the  efiect  of  it  is 
to  make  Badridas  the  owner  of  all  the  estate  of  Anandram  and 
Sobhirdm,  including  the  property  which  has  been  attached 
by  the  plaintiff  in  execution  of  his  jdecree  against  Badridis. 
It  follows  that  the  plaintiff  is  entitled  to  a  decree,  and  that 
it  is  unnecessary  to  go  into  the  second  question  of  the  effect 
of  the  plaintiff's  previous  decree,  so  far  as  it  purports  to  be 
against  Badridds,  as  manager  of  the  firms  of  Nensukh  So- 
bh^rdm  and  Nensukh  Anandr&m. 

The  Pleader  of  the  respondent,  in  support  of  his  argument 
that  an  adoption  can  in  no  case  be  held  valid  which  has  the 
effect  of  divesting  an  estate  once  vested,  has  referred  to  the 
case  of  Bhoobun  Maye  Delia  v.  Bam  Kishore  Acharjee  (f). 
In  that  case  A  claimed,  by  virtue  of  adoption,  an  estate 
which  B  had  inherited  from  C.  Even  if  A  had  been 
a  natural-bom  son,  B,  and  not  A,  would  have  been  the 
heir  of  C ;  and  it  was  held  that  under  such  circumstances 
A  could  not  defeat  B^s  estate.  There  would  seem  to  be  no 
room  for  doubt  on  this  point,  and  the  decision  in  that  case 
certainly  does  not  support  the  argument  (which  is,  moreover, 
at  variance  with  the  decision  in  Rahhrndbai  v.  Bddhabai] 

(c)  Sutherland's  Privy  Council  Judgments,  p.  574  ;  also  in  3  Cak.  V. 
Rep.,  P.  C.  C.  16. 
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that  an  adoption  can  in  no  case  operate  to  defeat  an  interest        ^^^- 

Bu'pchand 
once  vested.  Hindi/mal 

V, 

I  would  reverse  the  decree  of  the  court  below,  with  costs.  Bakhma'ba'l 

ft 

Kemball,  J. : — I  concur. 


Special  Appeal  No.  117  of  1870.                            Yeh,  22. 
•  •  

Daya'bha'i  Di'pchand  Appellant. 

Ma'nikla'l  Vbijbhukan    BespondenL 

Sharei-^Sale  for  future  delivery — Notice  by  Purchaser  that  he  toill  not 
accept — Readiness  and  WilUnpness  of  Vendor  to  deliver — Pledge  of  Shares 
to  a  third  person. 

Where  a  contract  is  made  for  the  future  delivery  of  shares,  and  the 
purchaser,  before  the  delivery  day,  gives  notice  to  the  vendor  that  he  (the 
purchaser)  ^itiW  not  accept  the  shares,  the  vendor  is  thereby  exonerated  from 
giring  proof  of  his  readiness  and  willingness  to  deliver  the  shares. 

Semble,  The  mere  fact  that  such  shares  are  pledged  to  a  third  person 
is  not  sufficient  to  show  that  the  vendor  is  not  ready  and  willing  to  deliver 
them,  if  there  is  nothing  to  show  that  the  pledgee  is  not  willing  to  assist 
the  vendor  in  carrying  out  his  contract,  and  it  being  apparently  for  the 
^vantage  of  the  pledgee  that  he  should  do  so. 

THIS  was  a  special  appeal  from  the  decision  of  the  Judge 
of  the  District  of  Siirat,  confirming  the  decision  of  the 
Sadr  Amfn  of  Broach. 

D&j4bhdi  Dipchand  instituted  this  action  to  recover  the 
sum  of  Rs.  3,825,  being  the  balance  due  on  account  of  forty 
shares  of  the  Broach  Bank  and  Finance  Corporation,  Limited, 
alleging  that  the  defendant,  ManikMl,  had  entered  into  an 
agreement  with  him  on  Phdlgun  Vad  7th,  Sarhvat  1921  (19  th 
March  1865)  to  pay  for,  and  take  delivery  of,  the  said  shares 
from  him  on  or  before  the  15th  of  July  following,  but  that  the 
defendant,  M6nik\&\,  had  refused  to  take  delivery  when  the 
shares  had  been  tendered  to  him  on  the  day  agreed  on. 

The  plaintiff,  accordingly,  sued  to  recover  the  contract 
value  of  the  shares  less  the  proceeds  from  the  sale  of  the 
shares. 

The  defendant,  M&nikldl,  admitted  the  execution  of  the 
agreement,  but  said  that  it  was  a  satta,  or  wagering  contract, 
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^^^-       and  was  void  by  law ;  further  that  the  plaintiff,  Uay£bh&i,  had 
DipcHAND    ^ot  been  ready  or  able  to  perform  his  part  of  the  contract, 
Ma'nIkla'l  ^y  delivering  the  shares  as  agreed  upon  ;  and,  consequently, 
Tbijbhukan.  that  the  action  could  not  be  maintained. 

0 

The  Sadr  Amin  of  Broach  rejected  the  claim  of  the  plaintiff 
on  the  grounds  that  the  plaintiff,  Dayfibhdi,  had  not  actually 
tendered  the  shares  to  the  defendant,  Maniklal,  on  the  fixed 
day,  and  that  he  had  not  been  ready  and  willing  to  do  so,  as 
the  shares  allotted  to  the  plaintiff  were  in  the  custody  of  the 
said  corporation  on  the  appointed  day,  and  long  afterwards, 
and  as  the  deed  of  the  corporation  prohibited  the  plaintiff, 
Daydbhdi,  from  assigning  such  encumbered  shares. 

On  appeal  the  District  Judge  of  Sdrat  laid  down  two 
points  for  consideration: — (I.)  Whether  the  lower  court 
wrongly  found  that  the  plaintiff  had  failed  to  prove  his  rea- 
diness to  perform  his  part  of  the  contract,  such  being  a  con- 
dition precedent  to  his  right  of  action;  and  (II.)  Whether 
the  lowfer  court  improperly,  and  to  the  plaintiff's  material 
prejudice,  rejected  any  portion  of  his  evidence.  On  both 
these  points  he  found  for  the  respondent,  Mdnikldl.  *'  The 
lower  court  found  upon  the  facts  that  the  plaintiff  was  not 
able  and  willing  to  perform  his  part  of  the  contract,  and  1 
quite  concur  in  that  finding :  for,  setting  aside  other  facts 
from  consideration,  it  is  perfectly  clear  that  the  plaintiff  was 
not  prima  facie  able  and  willing,  so  long  as  the  bank's  lien 
remained  undischarged,  to  make  a  valid  transfer  of  the 
shares." 

The  plaintiff  appealed  from  the  decision  of  the  District 
Judge  of  Sdrat,  and  the  appeal  was  argued  before  Wjbstbopp, 
C.J.,  and  Lloyd,  J. 

Macpherson  (with  him  Chunilal  Maniklal),  for  the  appel- 
lant : — ^Both  the  lower  courts  have  decided  against  tlj^e  plain- 
tiff, on  the  ground  that  he  had  mortgaged  the  shares,  and  was^ 
therefore^  not  in  a  position  to  sell  the  shares  without  paying 
off  the  mortgagee.  The  vendor,  however,  could  have,  with 
the  vendee^s  money,  paid  off  the  mortgagee  and  made  over 
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the  shares  to  the  vendee.    The  shares  had  gone  down  and  be-        ^^71. 

come  worthless  in  July,  and  the  mortgagee  would,  therefore,    Di'pchawd 

have  been  willing  to  part  with  the  shares  on  payment  of  the   ^^'jjj'ji^^i,, 

agreed  price  by  the  vendee.    It  appears  that  notice  was  sent  Veubhukan. 

by  the  plaintiff  on  the  9th  of  July,  six  days  before  the  day 

agreed  upon  for  delivery,  of  his  readiness  to  deliver  the  shares. 

The  defendant  sent  a  reply  on  the  13th  of  July,  in  which  he 

urged  that  the  contract  was  a  wagering  transaction — that 

no  particular    shares    were   agreed    to  be   sold.     By   this 

reply  the  defendant  refused  to  perform  the  contract  two  days 

before  the  day  agreed  upon  for  the  delivery.     The  fact  of  the 

mortgage  could  not  prejudice  the  plaintiff's  claim  to  recover 

on  the  contract,  for  it  appears  the  mortgagee  had  delivered 

the  shares  to  the  plaintiff  for  tender  to  the  defendant. 

Leith  (with  him  Shantaram  Ndrayan),  for  the  respondent: — 
The  evidence  on  which  the  appellant  relies  to  show  that 
the  mortgagee  was  willing  to  join  in  tendering  the  shares  to 
the  defendajDit  has  been  disbelieved  by  the  lower  court.  The 
mortgagee  in  this  case  was  the  bank,itself,  and  the  vendor 
should  have  obtained  the  bank's  consent  before  a  legal  and 
valid  transfer  could  be  made. 

Westbopp,  CJ.  : — ^It  being  admitted  on  both  sides  that 
the  appellant,  on  the  9th  of  July  1865,  gave  notice  to  the 
respondent,  Minikldl,  of  his  (the  appellant's)  readiness  and 
willingness  to  deliver  the  shares,  the  subject  of  the  contract, 
contained  in  the  agreement  of  tho  19  th  of  March  1865, 
npon  the  due  date  for  the  delivery  of  the  shares,  namely,  the 
15th  of  July  1865  ;  and  that  the  respondent,  on  the  13th  of 
July  1865,  gave  a  notice  in  reply  to  the  appellant,  Daydbhai, 
that  he,  the  respondent,  for  reasons  wholly  unconnected  with 
the  readiness  anS  willingness  of  the  appellant  to  deliver 
such  shares,  would  not  accept  the  shares  (on  which  reasons 
the  respondent  did  not  rely  before  the  District  Judge),  the 
issue  as  to  the  readiness  and  willingness  of  the  appellant  to 
deliver  the  shares  on  the  15th  of  July  1865  was  immaterial,  as 
the  reepondent  had,  by  his  conduct  in  giving  the  said  notice 
in  reply  of  the  13th  of  July  1865,  exonerated  the  appellant 
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1871.       from  giving  proof  of  such  readiness  and  willingness  (a). 

DfpcHAND    Even  if  that  issue  had  been  material,  the  court  is  of  opinion 
^  ^*     ,     that  the  District  Judge  gave  a  reason  insufficient  in  point 

Y&ijBHUKAN.  of  law  to  uphold  his  finding  that  the  appellant  was  not  ready 
and  willing  to  deliver  the  shares.     The  mere  fact,  standing 
alone,  that  the  shares  were  pledged  to  the  Broach  Bank  and 
Finance  Corporation,  Limited,  was  not  suflScient  proof  that 
the  appellant  was  neither  ready  nor  willing  to  deKver  the 
shares,  as  there  is  nothing  to  show  that  the  Broach  Bank  and 
Finance  Corporation,  Limited,  would  not  have  assented  to 
the  delivery  of  the  shares  by  the  appellant  to  the  respondent. 
In  fact,  the  reasonable  probability  is  that  they  would  have 
gladly  assisted  the  appellant  to  the  uttermost,  a,s  the  shares 
had  fallen  in  market-value  far  below  the  contract  price  of 
the  19th  of  March  1865,  and  the  only  mode  of  realizing  the 
latter  price  was  by  forcing  the  respondent  to  perform  that 
contract.     However,  the  court  does  not  decide  this  case 
upon  the    issue   as  to   readiness  and  willingness,  but  on 
the    ground  that  the  making  and  non-performance  of  the 
contract  by  the  respondent  are  not  denied,   and  that  the 
issue  as   to  readiness  and   willingness  is  immaterial,  the 
respondent  having,  shortly  before  the  arrival  of  the  day  for 
delivery,  notified  to  the  defendant  (respondent)  that  he  wonld 
not  accept  the  shares,  and  not  having,  before  the  District 
Judge,  relied  upon  or  established  any  of  the  reasons  put 
forward  in  that  notification  for  declaring  that  he  would  not 
accept  the  shares.    The  same  grounds  for  this  court's  de- 
cision render  it  unnecessary  to  say  whether  any  actual  tender 
of  the  share-certificates  was  made  or  was  necessary.    The 
court  reverses  the  decisions  of  the  courts  below,  and  makes 
a  decree  for  the  appellant,  Daydbhdi,  for  Rs.  2,970  damages, 
and  costs  in  the  courts  below,  but  no  costs  of  this  special 
appeal. 

(a)  Ripley  r.McClure,4  Excli.  345,  359;  Damibe  and  Black  Sea 
Rail  Co,  V.  Xenos,  11  C.  B.,  N.  S.,  162;  13  Ibid.  825;  S.  C.  81  L  J, 
C.  P.  84,  284  ;  Cort  v.  Amberpate  RaU.  Co.,  17  Q.  B.  12? ;  20  L.  J.,  Q- 
B.  460;  and  see  Jones  v.  Barkley,  2  Douglas  684  and  8  East  437;  7  H. 
&  W.  474 ;  1  T.  R.  638;  1  C.  B.  75;  8  C.  B.  751,  762. 
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B^ferred  Case.  j]f^^ 

Ba'i  Ku'vAft  .' Plaintiff. 

Venida's  GkNGA'RA'M Defendant. 

Writ  of  Attaehmeat  against  Person  or  Goods^Execntion  by  Sheriff  or 
Nttzar— Breaking  open  Outer  Door  of  Dwelling-house— Breaking  open 
ImerDoor. 

A  Nizar  or  Sheriff  cannot,  under  a  writ  of  attachment,  break  open  a 
defendant's  dwelling-hoaie  to  execute  civil  process  against  his  persob  or 
goods  if  the  outer  door  is  closed  and  locked*  even  when  he  finds  that  the 
defendant  has  absconded  to  evade  such  execution. 

The  privilege  extends  to  a  man's  dwelling-house  or  out»house  or  any 
oflSce  annexed  to  the  dwelling-^house,  but  not  to  a  building  standing  at  a 
distance  from  the  dwelling-house  and  not  forming  parcel  of  it. 

If,  however,  the  outer  door  of  the  defendant's  dwelling-house  be  open, 
•nd  the  Sheriff  or  Nizar  enter,  he  may  afterwards  break  an  inner  door  to 
take  the  goodsv 

THE  following  question  was  submitted  for  the  opinion  of 
tlie  High  Court  by  Gopilt&v  Hari  Deshmukh^  Judge  of 
the  Court  of  Small  Causes  at  Ahmed&bdd^  under  Sec.  1  of 
Act  X.  of  1867,  and  cama  before  Westbofp,  C.  J.,  and 
GiBBs,  J. : — 

"  Can  a  house  be  opened  by  the  N^ar,  holding  a  writ  of 
attachment  of  moveable  property,  when  he  finds  that  it  in 
closed,  locked  up,  and  there  is  no  one  in  it,  the  defendant 
liaving  appajrently  absconded  leaving  his  house  in  that  state  ? 

"The  plaintiff  filed  his  suit,  and  immediately  afterwards 
applied  for  attachment  previous  to  judgment,  on  the  g^und 
that  the  defendant,  having  become  insolvent,  was  about  to 
remove  his  property.  A  writ  was  granted,  but  the  N£zar, 
on  going  to  the  house  in  which  the  defendant  resided,  found 
that  the  defendant  had  gone  away,  leaving  a  lock  on  it. 
The  Nazar  has  applied  for  instructions  as  to  how  he  should 
proceed  in  executing  the  writ  under  the  circumstances. 

'^  It  is  usual  for  merchants  and  traders,  when  they  become 
insolvent  and  are  unable  to  satisfy  their  creditors,  to  abscond 
and  to  conceal  themselves  for  some  time  till  the  irritated 
feelings  of  their  creditors  have  been  cooled  down  by  time. 
They  generally  dose  their  houses  and  shops,  and  often  do  not 

Till.—   17  A  C 


Gangaba'm. 
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^^71.       leave  anybody  in  them.     Attachments  previous  to  jndgment 
^  are  applied  tor  on  such  occasions,  in  order  to  secure  wnat 

aTSol^t't  ^^^^^  property  might  be  found  in  the  house,  I  have  doubts  as 
to  the  manner  of  proceeding  under  such  circumstances^  and; 
therefore,  refer  this  question. 

"  The  practice  in  many  courts  is  to  open  houses  by  re- 
moving locks,  and  to  attach  the  property  in  them  in  the 
presence  of  two  or  more  respectable  persons  in  the  neigh- 
bourhood. If  houses  are  not  thus  opened,  there  would  be 
considerable  hardship  to  the  parties  seeking  redress. 

"  My  opinion,  however,  is  that  no  attachment  should  be 
made  unless  the  house  is  found  open/' 

Westeopp,  C.  J., : — The  Judge  of  the  Court  of  Small  Causes 
at  Ahmeddbad  has  submitted  the  following  question  for  the 
opinion  of  this  court.     {See  above.) 

We  must  reluctantly  answer  this  question  in  the  negative, 
and,  therefore,  in  accordance  with  the  opinion  of  the  learned 
Judge  himself,  who  seems  to  have  arrived  at  it  with  regret. 
We  have  anxiously  sought  authority  to  the  effect  that  the 
absconding  of  the  defendant  would  justify  the  Nazar  in  break- 
ing open  the  outer  door  of  the  house,  but  have  not,  after  ft 
most  careful  search,  been  able  to  find  any  decision  or  even 
dictum  which  would  warrant  us  in  asserting  that  the  abscond- 
ing of  the  defendant  alters  the  general  rule  that  every  man's 
dwelling-house  is  his  castle,  and  that  if  the  outer  door  b-^ 
locked,  the  Sheriff  or  Nazar  may  not  break  it  open  for  the 
purpose  of  executing  civil  process  against  his  person  or 
goods.  The  authorities  will  be  found  collected  in  the  note  to 
Semayne's  Case,  1  Smithes  L.  C.  39,  44,  et  seq.  (3rd  ed.),  and 
in  the  notes  to  the  report  of  the  same  case,  5  Coke's  Re- 
ports by  Prazer,  p.  188  (91  a),  and  Addison  on  Torts,  p. 
629  (3rd  ed.) ;  2  Bac.  Abr.,  Execution,  N. ;  4  Comyn's  Dig. 
(by  Hammond),  Execution,  C.  5.  The  privilege  has  been 
applied  even  to  an  unfinished  house  :  Whalley  v.  W^IUav^fiO>l 
(a).  It  extends  to  a  man's  dwelling-house  or  out-honse  or 
other  office  annexed  to  the  dwelling-house,  but  not  to  a 

(a)    7Car.  &P.  294. 
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building,  snch  as  a  storehouse  or  barn,  standing  at  a   dis- ^^71. 

tance  from  the  dwelling-house  and  not  forming  parcel  of  it :  v. 

rejitm  V.  Broiune  (6).  a^'^'^'f^'? 

UAKQA  KA  Ma 

If  the  outer-doOr  of  the  defendant's  dwelling-house  be  open 
and  the  SheriflF  or  Ndzar  enter,  he  may  afterwards  break  an 
inner  door,  or  boxes,  trunks,  chests,  &c.,  &c.,  to  take  the 
goods  (c). 

We  think  that  it  would  be  an  improvement  in  the  law  if, 
where  a  defendant,  leaving  his  dwelling-house  unoccupied  by 
any  member  of  his  family,  and  with  his  property  locked  up 
in  it,  absconds  for  the  purpose  of  evading  execution  of  a 
decree  against  him,  the  Sheriff  or  Ndzar  were  permitted 
to  break  open  the  outer  door  and  to  seize  the  property.  On 
the  authorities,  we  are  unable  to  ^ay  that  he  can  now  do  so ; 
and  we  think  that  legislation  would  be  necessary  in  order 
to  render  such  a  proceeding  legal. 

GiBBs,  J.,  concurred. 


Referred  Case, 

TuK a'ea'm  bin  Ra'mkrishna' , . . . Plaintiff. 

•       ■ 

Guna'ji  bin  Mha'loji Defendant. 

Hindu  Law — Execution  against  Husband — Ornaments  of  Wife — Stridhau 

when  liable  to  seizure:  when  not, 

Oroaments  on  the  person  of  a  Ilindii  wife,  if  forming  part  of  her  stridhant 
c^not  be  taken  under  an  execution  against  her  husband.  On  certain 
occasions,  howevjer^  the  husband  may  take  them,  but  the  right  is  personal 
to  him. 

TANA'RDAN  VA'SUDEVJI,  Judge  of  the  Court  of  Small 

Causes  at  Pund,  submitted  for  the  decision  of  the  High 

Court  the  question — "  Can  the  ornaments  on  the  person  of 

ihe  wife  of  a  judgment-debtor  who  is  a  Hindii  be  taken  in 

execution  sued  out  against  the  husband  ? 

"  The  question  has  arisen  in  the  matter  of  an  application 
made  by  the  plaintiff  (Tukdrdm)  for  execution  of  the  decree 
which  he  bas  obtained  against  the  defendant  Gun^'i. 

{b)     I  Siderfin  186 ;  S.  C.  1  Keble,  698. 
I  c)    2  R.   Palmer   54 ;  1  Brownlow  50 ;  2  Rol.  Rep.  2  ;   Shower  87 
Butt's  ed.  403);  Cowper  1  ;  4  Taunton  619;    see  also  1  Marshall  565; 
''  Taunton  246 ;  Hobart  263 ;  3  B.  &  P.  229 . 


Jane  26. 
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"^^^         *'  I  am  of  opinion  that  the  omamentB  on  the  person  of  a 

Tuka'  ra'm     , 

RA'MKBisHNii'  Hindd  wife  must  be  taken  to  be  her  stridha/n,  which  is  not 
GuNA'n      ^^^1®  ^  attachment  for  the  debt  of  the  husband.  Execution, 
Mha'loji.     therefore,  cannot  be  levied  of  such  ornaments  in  the  case  re- 
ferred to-'* 

WxsTBOPP,  G.J.,  :-^The  Judge  has  not  stated  whence  or 
how  the  wife  obtained  the  ornaments.  The  answer  to  his 
question,  therefore,  can  only  be  given  hypothetically. 

It  is  perfectly  clear  that  if  she  obtained  the  ornaments 
under  such  circumstances  as  to  render  them  part  of  her 
strtdhan,  they  cannot  be  taken  under  an  execution  against 
her  husband.  It  is  apparently  true  that  in  certain  exigencies 
the  husband  may  take  them.  Sir  Thomas  StrangiB,  Vol.  L, 
p.  27,  says:  "The  alleged  occasions  are — the  preservation 
of  the  family  during  a  famine,  which  may  be  construed  to 
mean,  generally,  want ;  any  distress,  having  the  effect  of 
preventing  the  performance  of  an  indispensable,  portica- 
larly  of  a  religious,  duty;  sickness;  imprisonment,  and 
even  the  distress  of  a  son.  It  would  seem,  Jiowm)er,  thai 
the  right  is  personal  in  the  husband,  since  it  has  been  held  in 
the  case  of  a  writ  of  execution  for  a  debt  due  by  one  flat 
the  wife's  strfdhan  could  iiot  be  seized  under  it ;  though,  had 
he  been  arrested  or  taken,  he  might  {ex  concessis)  have  ap- 
plied the  ornaments  on  her  neck  to  its  discharge,  having  no 
other  means  of  extricating  himself  from  legal  custody.'*  See 
also  2  Strange,  H.  L.  23  {Hammuckah  v.  Rungapa) ;  and  see 
Grady,  H.  L.,  p.  174. 

In  order  to  ascertain  what  is  stridha/n  in  this  Presidency, 
careful  reference  should  be  made  to  Ch.  II.,  Sec.  XI.,  of  the 
Mit&kshard  on  Inheritance,  and  to  the  Maydkha,  Ch.  lY.,  Sec. 
X.,  and  West  and  Biihler,  pp.  67  et  seq.  and  109,  Part  U. 

Here,  according  to  the  first  of  those  authorities,  that  is 
siridhan  which  (whether  ornaments  or  other  property)  was 
g^ven  to  her  by  her  father, mother,  husband,  or  brother;  and 
also  that  which  was  presented  to  her  on  her  marriage  by 
her  maternal  or  paternal  uncles  or  aunts ;  and  also  a  gratuity 
given  to  her  on  the  occasion  of  a  second  marriage  by  her 
husband,  and  also  what  she  may  have  acquired  by  inher- 
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itance,  purchase^    partitioBj .  seizare,  or  finding :    MiiSk.,       ^^71. 


Ch.  n.^  Sec.  XI.j  para.  2;  and  '^that  wliich  was  given  to  her  ea'hkbishna' 
by  her  kindred ;  as  well  as  her  fee  or  gratuity  or  anything  q^'  >  r 
bestowed  after  marriage ;  what  is  given  to  a  damsel  by  her  Mha'loji. 
kindred,  by  the  relations  of  her  mother  or  those  of  her 
father;  the  gratuity  for  the  receipt  of  which  a  girl  is  given 
in  marriage ;  what  is  bestowed  or  given  after  marriage  or 
subsequently  to  the  nuptials  :'*  Mitak.,  Ch.  II.,  Sec.  XI., 
para.  6 ;  Mayiikha,  Ch.  lY.,  Sec.  X.,  paras.  2  and  3 ;  and  also 
"what  has  been  received  by  a  woman  from  the  family  of  her 
husband  at  a  time  posterior  to  her  marriage  is  called  a  gift 
subsequent,  and  so  is  that  which  is  similarly  received  from 
the  &mily  of  her  father.  It  is  celebrated  as  woman's  pro- 
perty :*'  Mitik.,  Ch.  IV.,  Sec.  XI.,  para.  7.  But  not  property 
given  to  a  woman  with  a  view  to  cheating  the  heirs,  or  by 
persons  who  are  strangers  in  blood  to  her  and  to  her^ 
husband :  Maydkha,  Ch.  lY.,  Sec.  X.,  paras.  6  and  7. 

GiBBS^  J*,  concurred. 

Referred  Case.  ,TnT>i>  gff. 

Tbikam  Da'modhae Plaintiff. 

La'la'  Ami'bchand Defendant 

Wagering  Contract — Promistory  Note  given  in  payment  of  Lose  on 
Wagering  Contract — Consideration — Act  XXL  of  1848 — Bombay  Act 
lU,  of  1865. 

A  promissory  note  which  has  for  its  consideration  a  debt  due  on  a  wager- 
ing contract  is  not  binding  in  the  hands  of  the  original  payee. 

THE  following  question  was  referred  for  the  decision  of  the 
High  Court  by  Oop&lr^v  Hari  Deshmukh,  Judge  of  the 
Court  of  Small  Causes  at  Ahmedab&d,  under  Sec.  22  of  Act 
XI.  of  1865:— 

''  Is  a  promissory  note  which  had  for  its  consideration  a 
dobt  due  on  account  of  a  wagering  contract  binding  ? 

'^  The  plaintiff  has  sued  the  defendant  on  a  promissory 
note.  The  defendant  pleaded  that  the  promissory  note, 
though  apparently  for  cash  received,  was  in  fact  for  a  debt 
due  on  a  wagering  contract  called  ''  vaida"    It  is  satisfac- 
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_  1871. torily  proved  by  evidence  adduced  by  him  that  it  was  exe- 

MODHAR  cated  for  a  sum  of  money  which  had  become  due  in  con- 
•  •'^'a  •  sequence  of  a  wagering  contract  entered  into  before  Bombay 
cHAXD.      Act  III.  of  1865  came  into  force. 

4 

"  My  opinion  is  that  the  note  is  not  binding.  ^^ 

The  case  came  before  Westropp,  C.J.,  and  Gibbs,  J. 

Westropp,  C.J. : — The  promissory  note  (dated  17th  Janu- 
ary 1865)  for  Rs.  360,  payable  by  instalments,  was  executed 
by  the  defendant  in  favour  of  the  plaintiflF  before  Bombay 
Act  III.  of  1865  came  into  force,  and  the  Judge  has  found 
that  the  defendant  has  satisfactorily  proved  that  the  note 
was  given  by  the  defendant  to  the  plaintiff  in  respect  of  a 
contract  by  way  of  wagering  or  gaming. 

We  do  not  think  that  the  fact  that  the  wagering  contract 
and  the  note  were  both  antecedent  to  the  coming  into  force 
of  Bombay  Act  III.  of  1865  affects  the  question. 

The  wagering  contract  itself  being,  under  Act  XXI.  of 
1848,  null  and  void,  the  promissory  note  must  be  regarded  as 
made  without  consideration.  A  contract  which  is  itself  null 
and  void  cannot  be  treated  as  a  valid  one,  or  any  consideration 
for  a  promissory  note.  Accordingly,  between  the  original 
parties  to  the  note  it  cannot  be  enforced :  Leake  on  Con- 
tracts, p.  378  ;  nor  can  it  be  enforced  even  by  an  indorsee  of 
the  note  against  the  maker  of  it,  if  the  indorsee  did  not  give 
value  for  it.  But  the  burden  of  proving  that  the  indorsee 
did  not  give  consideration  for  it  lies  upon  the  maker:  Fitch 
V.  Jones  (a).  In  the  present  case,  however,  the  action  is 
between  the  original  parties,  namely,  payee  against  maker, 
not  indorsee  against  maker ;  and  the  maker  has  proved  tbat 
the.  note  has  been  given  in  respect  of  a  gambling  transaction, 
and,  therefore,  that  it  is  without  consideration  as  between 
him  and  the  plaintiff. 

The  reply  to  the  Judge's  question  must,  therefore,  he  in 
the  negative,  namely,  that  the  note  is  not  binding  as  between 
the  plaintiff  and  the  defendant,  and,  therefore,  that  the  pre- 
sent action  cannot  be  sustained. 

(o)    5  El.  &  B.  238;  S.  C.  24  L.  J.,  Q.  B.  293. 
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Special  Appeal  No.  61  of  1870.  1871. 

^  ^^  "^  June  26. 

Daya'bha'i  Di'pchand  Appellant. 

DuLLABHKA'M  Daya'ea'm  Respondent. 

Contract  for  Delivery  of  Shares — Assignment  in  Equity — Equities  on 
Assignment  of  Contract — Readiness  and  Willingness  to  deliver — Tender '^ 
Actual  Tender  where  dispensed  with. 

A  contract  for  the  delivery  of  shares  at  a  future  day  is  a  contract  that 
can  be  assigned  in  Equity,  and  the  assignee  of  such  a  contract  can,  in  his 
own  name,  maintain  a  suit  to  recover  damages  for  its  breach  in  the  Civil 
Courts  in  India. 

In  such  a  suit  the  plaintiff  would  be  subject  to  any  equities  that  might 
subsist  between  his  assignor  and  the  defendant. 

In  order  to  support  an  allegation  of  readiness  and  willingness  to  deliver, 
an  actual  tender  is  not  in  all  cases  necessary  :  e.g.,  a  tender  will  be  dispensed 
with  where  the  defendant  has  refused  to  perform  the  contract,  or  where 
on  the  day  for  the  performance  of  it  he  has  absconded,  and,  having  closed 
his  place  of  business,  has  left  no  agent  or  other  person  to  represent  him. 

THIS  was  a  special  appeal  from  the  decision  of  the  Dis- 
trict  Judge  of  Surat,  confirming  the  decree  of  the  Sadr 
Am  In  of  Sdrat. 

The  plaintiff,  Daydbhii,  sued  Dullabhrdm  in  the  Court  of 
the  Sadr  Amin  of  Surat  for  the  recovery  of  Rs.  1,700,  beino^ 
damages  sustained  by  the  plaintiff,  by  reason  of  the  defendants 
not  taking  delivery  of  twenty- five  shares  of  the  Broach  Bank 
and  Finance  Corporation,  Limited.  Daydbhdi  alleged  that 
Dullabhrdm  had  agreed,  under  a  writing  dated  7th  April  1865, 
to  take  delivery  of  the  above  shares  from  one  Vrijbhukan 
Barjivan,  and  to  pay  him  their  price,  on  or  before  the  1 5th  of 
July  of  the  same  year,  but  that  he  had  failed  to  do  so,  and 
that  the  original  vendor  (Vrijbhukan)  had  assigned  the  con- 
tract to  the  plaintiff,  who,  therefore,  instituted  the  suit. 

The  defendant  pleaded,  among  other  grounds,  that  the 
plaintiff  had  no  right  to  sue  him,  as  the  agreement  had  not 
been  made  by  him  with  the  plaintiff;  that  tlie  contract  was 
a  saiti  (time-bargain)  contract ;  and  that  the  shares  were  not 
delivered  to  him  on  the  appointed  day. 

The  Sadr  Amln  found  that  the  plaintiff  had  a  right  to  sue, 
and  that  the  transaction  was  not  a  snftn  one.  But  he  rejected 


134  BOMBAY   HIGH  COUET  EBP0ET8. 

^^^'       the  claim  on  the  ground  that  the  shares  had  not  Veen  tea* 

Di'pcHASD  dered  to  the  defendant  on  the  day  fixed  for  their  deHvery* 

Dullabhba'm  From  this  decision  Dajabhdi  appealed  to  the  District 
Judge  of  S6raty  who  affirmed  the  decree  of  the  lower  court 
on  grounds  which  will  appear  from  the  following  ertracte 
from  his  judgment :— • 

"  The  points  for  consideration  are — 1st,  Whether  the  find- 
ing  of  the  lower  court,  that  the  plaintiff  had  failed  to  prDve  the 
condition  precedent  to  his  right  of  action,  was  oontraiy  to  the 
weight  of  evidence;  and  2ndl7,  Whether  there  was  a  right 
of  action  in  the  plaintiff* 

"  I  find  on  both  points  in  favour  of  the  respondent* 

"  With  regard  to  the  first  point,  the  appellant  compliunB 
that  the  lower  court  found  improperly  up<m  the  eviden(» 
that  he  had  failed  to  prove  his  readiness  to  convey  the 
twenty-five  shares  in  question.  I  have,  therefore,  read  over 
the  whole  of  the  depositions,  and  I  am  of  opinion,  not  only  that 
the  Sadr  Amin  was  right  in  his  finding,  but  that,  looking  at 
the  modus  operandi  in  making  the  contract,  and  the  manifest 
falsities  in  the  statements  of  many  of  the  witnesses,  them  was 
never  any  bond  fide  intention  to  convey  and  receive  :  in  fact, 
the  contract  was  simply  what  is  termed  a  time-bargain ;  and 
the  story  of  the  purchase  by  Vrijbhukan  of  shares,  portions  of 
which  have  been  produced  here,  is  simply  a  scheme  concoct- 
ed to  enable  the  person  who  won  on  the  bargain  to  establish 
his  claim  in  the  Civil  Courts.  I  consider  that  the  finding 
of  the  lower  court,  as  to  the  ^aintiff's  failure  to  prove 
his  readiness  to  convey  the  shares  in  accordance  with  the 
terms  of  the  contract,  was  fully  warranted  by  the  evidence. 
With  regard  to  the  second  point,  I  can  only  repeat  that  in 
my  n[iind  it  was  not  competent  to  the  plaintiff  to  maintain 
this  action,  for  the  reason  that  the  right  residing  in  Vrijbhu* 
kan  could  not  be  made  the  subject  of  an  assignment,  either 
in  law  or  equity.  There  was  apparently  no  debt  or  any- 
thing substantial  belonging  to  the  transferror,  but  simply  a 
right  to  legal  remedies — ^in  other  words,  but  a  mere  naked 
right.    I  can  find  no  authority  in  support  of  sach  an  as- 
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sipiment,  and  it  appears  to  me   to  be  opposed  to  public       1871. 

■^r.11^^  Data'bha'i 

P^^Cy-  DfPCHAlfD 

V. 

''I  affirm  the  decision  of  the  lower  court,  with  costs  on  the  Dullabhra'h 

'  Data  BAM. 

appellant.^ 


3f 


Against  this  decision  the  plaintiff,  Dayabhdi,  preferred  a 
special  appeal  to  the  High  Court,  on  the  grounds  that  (I.) 
the  District  Judge  was  wrong  in  holding  the  transaction  to 
be  a  time-bargain,  contrary  to  the  admission  of  the  respond- 
ent, and  without  having  framed  any  issue  on  that  point; 
that  (II.)  the  plaintiff's  assignor  (Vrijbhukan)  having  a  cer- 
tain interest  vested  in  him  to  recover  damages  for  breach  of 
contract  from  the  respondent,  the  Judge  erred  in  holding  that 
it  was  a  mere  naked  right,  and,  as  such,  could  not  bo  made  the 
subject  of  an  assignment ;  that  (III.)  both  the  lower  courts 
erroneously  considered  an  actual  tender  of  the  shares  neces- 
sary in  the  case. 

The  special  appeal  was  argued  before  Westropp,  C.  J., 
and  GiBBs,  J. 

Macpherscm  (with  him  Ghmiilal  Mdnikldl),  for  the  appel- 
lant : — The  Judge  held  the  transaction  to  be  a  time-bargain 
not  only  without  any  issue  having  been  laid  down  by  him  on 
that  point,  but  in  direct  violation  of  the  respondent's  admis- 
!^ion  in  his  deposition  (exhibit  No.  8)  that  he  did  intend  to 
take  the  shares  if  they  continued  to  be  sold  at  a  premium. 
As  to  the  assignment  of  the  shares  to  the  plaintiff,  Vrijbhu- 
kan had  a  valuable  interest,  which  he  was  entitled  to  transfer 
iccording  to  the  estabUshed  principles  of  equity.  [Westropp, 
C.J. : — ^It  is  clear  that  an  interest  in  a  contract  can  be  trans- 
ferred.] Both  the  lower  courts  erred  in  considering  that 
the  shares  ought  to  have  been  actually  tendered  to  the 
respondent  on  the  day  appointed.  Vrijbhukan  was  found  to 
have  had  in  possession  as  owner  a  sufficient  number  of  shares 
on  that  dajj  and  to  have  shown  his  readiness  and  willingness 
to  perfotm  his  part  of  the  contract  by  giving  the  respondent 
^  notice  in  writing  on  the  9th  of  July  1865,  requesting 

him  to  take  delivery  of  the  shares.    Under  these  circum- 

VIU. — 18  A  c 
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1871.       stances,  an  actual  transfer  was  not  necessary  :  Tlie  Impend 
Di'pcHAND    Banking  and  Trading  Co.  v.  PrinjivandAs  Harjivandds  (a). 

Dullabhka'm  Owdharlal  Daydldds,  for  the  respondent : — The  lower 
courts  having  found  as  a  matter  of  fact  that  the  plaintiffs 
assignor  (Vrijibhukan)  was  not  ready  and  willing  to  offer  the 
shares,  this  court,  sitting  in  special  appeal,  is  bound  by  that 
finding.  As  for  the  assignment,  the  interest  under  the  con- 
tract was  uncertain,  and  could  not,  therefore,  be  assigned. 

Cur.  adv.  vulU 

Wbstropp,  C.J. : — ^The  defendant  in  his  deposition  (exhibit 
No.  8)  admitted  that  his  intention  was  to  take  deUvery  of 
the  shares  (the  subject  of  the  contract  in  the  plaint  men- 
tioned) if  they  continued  to  be  sold  at  a  premium  and  not  at 
a  discount.  The  Sadr  Amln  laid  down  as  the  3rd  issue, 
whether  the  said  contract  was  a  sattd  or  not — that  is  to  say, 
whether  the  provisions  of  Act  XXI.  of  1848,  which  prohibit 
the  maintenance  of  a  suit  upon  agreements  by  way  of 
wagering,  applied  or  not.  The  Sadr  Amfn  determined  that 
issue  in  the  negative,  and  in  favour  of  the  plaintiff.  On 
the  occasion  of  the  appeal  by  the  plaintiff  to  the  District 
Ju^ge,  the  defendant  did  not  take  any  objection,  under  Sec. 
848  of  the  Civil  Procedure  Code,  to  the  finding  of  the  Sadr 
Am{n  uppn  the  said  third  issue,  nor  did  the  District  Jndge 
himself  lay  down  any  issue  as  to  whether  or  not  the  said 
contract  was  one  within  Act  XXI.  of  1848.  The  District 
Judge,  therefore,  ought  not,  in  and  by  his  judgment  in  this 
cause,  to  have  held  that  the  said  contract  was  a  time-bargain^ 
upon  which  the  bringing  of  an  action  is  prohibited  by  Act 
XXL  of  1848.  The  District  Judge  should  also,  on  the 
assumption  that  the  said  contract  is  not  an  agreement  by 
way  of  wagering  or  gaming,  have  held  that  in  Equity  it  was 
assignable  for  a  valuable  consideration  (Spence,  £q.  Juris. 
852),  subject,  no  doubt  (generally  speaking),  to  the  equities 
(if  any)  which  may  have  existed  between  the  defendant  and 
the  original  vendor,  Vrijbhukan  Haijivan  [Tbid.  863).  For 
instance,  if  the  defendant  were  entitled  to  a  set-off  against 

(a)    2  Bom.  H.  G.  Rep.  258. 
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yrijbhakan  Harjivan^  if  he  had  sued  the  defendant  upon  the  ^^71. 
contract^  the  defendant  would  in  this  action,  brought  by  the  Di^pchand 
assignee  of  the  said  Vrijbhukan  Harjivan,  be  entitled  to  the  jj„,j7'  » 
same  set-off  against  the  plaintiff  (the  said  assignee) :  Leake  Data'&a'h. 
on  Contracts,  604,  605;  Story,  Equity  Juris.  1047;  By  all  v. 
Rowles  (6).  Circumstances  in  the  condact  of  the  vendee  may 
have  rendered  an  actual  tender  to  him  by  the  vendor  (or  his 
assigDee)  of  the  share-certificates  and  transfer  deeds  un- 
necessary. Whether  this  was  so  here,  the  re-trying  court 
will  have  to  consider.  It  is  correctly  stated  in  Leake  on 
Contracts,  page  464,  that  "  a  refusal  to  perform  the  contract 
hj  one  party,  so  long  as  it  remains  unretracted,  discharges 
the  other  party  from  the  performance  of  all  acts  which  he 
would  otherwise  be  bound  by  the  contract  to  perform,  and  so 
may  operate  as  an  excuse  for  the  non-performance  of  condi- 
tions precedent.'*  In  Ripley  v.  MacOlure  (c)  the  plaintiff 
contracted  with  the  defendant  for  the  sale  of  a  cargo  of  tea, 
to  be  delivered  on  arrival  of  the  ship,  to  the  defendant  at  a 
certain  price  payable  after  delivery.  Before  the  arrival  of  the 
cargo  the  defendant  repudiated  the  contract  and  refused  to 
perform  it,  and  it  was  held  that  the  refusal,  not  having  been 
retracted,  discharged  the  plaintiff  from  a  delivery  of  the  tea 
upon  its  arrival,  and  rendered  the  defendant  liable  for  a 
breach  of  contract  in  not  accepting  the  tea  without  such 
delivery.  In  the  unreported  case  qf  The  Imperial  Banking 
4'  Trading  Co,  v.  Thdkarsi  Punjashd  and  three  others — which 
was  an  action  for  the  non-acceptance  of  three  Back  Bay 
shares  (and  decided  on  the  23rd  of  June  instant),  the  vendors 
had,  some  time  previously  to  the  1st  of  July  1865  (the  day 
named  in  the  contracts  for  the  delivery  of  the  shares  and 
payment  of  the  purchase-money),  given  notice  to  the  pur- 
chasers (the  defendants),  through  their  agent,  to  be  ready  to 
take  delivery  on  that  day  and  pay  the  purchase-money,  but 
discovered,  when  that  day  came,  that  the  usual  place  of 
business  of  the  defendant  in  Bombay  was  closed,  and  that 
their  agent^  who  had  effected  the  contract  on  their  behalf,  and 
conducted  their  other  business  in  Bombay  for  the  defendants 

(b)    2  Wh.  &  Ttt.  L.  C,  670-736,  3rd  ed.       (c)    4  Exch.  345. 
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1871-       (who  themselves  resided  at  Ahmeddbdd),  had  disappeared— 

DilYa!  bha'i 

DipcHAND  i^  ^^  h6l<^  ^^  ^^3  Original  Jurisdiction  side  of  this  coart 
P  ^'  ,  that  the  plaintiffs  were  not  bound  to  make  an  actual  tender 
Daya'ram.  to  the  defendants  or  their  agent  of  the  share-certificates  aad 
transfer-deeds^  and  that  it  was  sufficient  evidence  of  tlie 
readiness  and  willingness  of  the  plaintiffs  to  perform  their 
part  of  the  contract  to  show  that  on  the  1st  of  July  1865 
they  had  the  share-certificates  ready  for  delivery^  and  also 
the  transfer-deeds  ready  for  execution  in  favour  of  the  de- 
fendants, by  the  registered  owner  of  the  shares,  who  was  then 
willing  to  execute  those  deeds. 

This  court  reverses  the  decrees  of  the  courts  below,  and 
remands  the  case  for  re-trial  by  the  Acting  District  Judge  on 
the  merits.  On  such  re-trial  he  should  lay  down  and  deter- 
mine the  following,  and  such  other  (if  any)  issues  as  the 
circumstances  of  the  case  may  require : — 

(I.)  Whether  the  contract  in  the  plaint  mentioned  was 
duly  assigned  for  valuable  consideration  to  the  plaintiff  by 
Vrijbhukan  Harjivan  previously  to  the  filing  of  the  plaint  in 
his  suit. 

(II.)  If  the  Acting  District  Judge  shall  determine  the  first 
issue  in  the  affirmative,  let  him  ascertain  whether  tho  plaintiff 
was  ready  and  willing  to  deliver  the  shares,  the  subject  of 
this  snit,  in  accordance  with  the  terms  of  the  contract. 

The  District  Judge  is  to  be  at  liberty  to  permit  the  parties 
to  give  such  fresh  evidence,  oral  and  documentary,  as  the 
above  issues  and  tho  nature  of  tho  case  may  require,  and  will 
make  such  decree  in  accordance  with  his  findings  on  the 
issues,  and  such  award  of  costs  of  this  suit  (other  than  the 
costs  of  this  appeal),  as  law  and  justice  may  requii-e.  It  may 
be  useful  to  refer  him  to  the  following  authorities  for  his 
guidance,  so  far  as  the  points  decided  in  them  may  bear  upon 
the  present  case  : — The  Imperial  Banking  and  Trading  Co, 
v.  Prinjivandas  Harjivandds  (d),  per  Couch,  J.,  as  to  readiness 
and  williugness;  Ma^a/nbhai  Hemchand  v.  Manehhabhai 
Kallidnchand  (e),p€r  Couch j  C.J- ;  Parhhudas  Pranjivandas  t. 

{d)    2  Bom.H.  C.  Rep.  258,  et  ibid.  265,  266. 
(e)   3  Bom.  H.  C.  Rep.,  O.  C.  J.  79 ;  et  ibid.  85,  86. 
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Ramlal  Bhagirath  (f) ;   The  Imperial  Banking  aiid  Trading        187X- 
Go.  V.  A'tmdram  Madhavji  {g),  per  Sausse,  C.J. ;  and  Special    d^pchand 
Appeal  No.  117  of  1870   (from  Sdrat),  in  which  Dayabhdi  j^^^^;^ 
Dlpchand,  the   present  plaintiff,  was  the  plaintiff,  and  Md-    Daya'ra'm 
niklal  Vrijbhukan*  was  the  defendant,  a  copy  of  the  judg- 
ment in  which  must  have  been  transmitted  to  the  Sdrat 
Addlat  in  February  or  March  1871. 

Each  party  to  bear  his  own  costs  of  this  appeal. 

Special  Appeal  No.  124  o/1871.  July  19. 

Sa'vji  bin  Satu  Appellant. 

Patlu  and  Maha  du  bin  Dha'ku     Respondents. 

Claim  on  a  Bond— Alleged  Theft  of  Bond  by  Obligees— Plea  of 

Payment — Burden  of  Proof. 

The  plaintiff  sned  on  a  bond  made  in  bis  favour  by  the  defendants 
which  he  alleged  had  been  stolen  by  the  defendants.  The  defendants, 
while  admitting  the  execution  of  the  bond,  pleaded  payment  and  that  the 
bond  had  been  returned  by  the  plaintiff  to  theoi.  They  did  not  produce 
the  bond,  nor  did  they  offer  any  evidence  of  the  alleged  payment. 

Held  that,  as  the  defendants  admitted  the  bond  and  pleaded  payment, 
the  burden  of  proof  of  such  payment  lay  on  them. 

THIS  was  a  special  appeal  from   the   decision  of  R.  F. 
Mactier,  District  Judge  of  Sdt^ri,  in  Regular  Appeal  No. 
155  of  1870,  reversing  the  decree  of  the  Subordinate  Judge 
of  Tdsgdm. 

The  facts  of  the  case  suflSciently  appear  from  the  following 
judgment  of  the  District  Judge : — 

"  The  plaintiflPs  claim  was  on  a  bond,  dated  Ashvin  Shudh 
1787,  for  Rs.  300,  executed  to  the  plaintiflFby  the  defendants  ; 
no  limit  specified.  Some  land,  22  acres  and  15  guntfe,  was 
in  the  possession  of  the  defendants,  and  one-fourth  *^vatd** 
of  the  produce  of  this  was  promised  in  lieu  of  interest,  or 
one-half  this  land  to  be  placed  in  possession  of  the  plaintifi*. 
The  vita  promised  was  given  up  to  1 788,  and  then  stopped, 
and  the  defendants  stole  the  bond,  and  the  plaintiff  sued  for 

(/)  JWa.,  O.  C.  J.  69,  78.        (g)   2  I6iU.  246,  248, 249. 

♦  Suprd,  p.  1*23. 
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'^^'^^'       payment,  or  to  have  the  land  placed  in  his  possession,  as 

^,         agreed  on,  till  full  payment. 

Patlu  & 

Maha'du         '^  The  defendants  said  the  claim  was  false :  that  they  paid 
Dha'bu. 

off  the  bond  with  Rs.  300  and  got  it  back,  and  now  owe 
nothing. 

'^  The  Subordinate  Judge  of  T^sgdm  found  that  the  plea  of 
the  defendants  was  not  proved,  and  he  decreed  for  the  plain- 
tiff as  sued  for. 

'^The  defendants,  Patlu  and  MahSdu,  appeal : — (I.)  Bond 
not  proved.         ♦        *         ♦        * 

'^  Issue  : — The  plaintiff  having  pleaded  that  the  theft  of  his 
bond  by  the  defendants,  while  in  his  hands  and  still  unpaid, 
prevented  its  production,  does  he  prove  this  so  as  to  let  in 
secondary  evidence  of  the  bond,  or  do  the  defendants  prove 
that  they  paid  off  the  bond  ? 

"  The  only  evidence  of  the  theft  of  this  bond  is  the  report 
of  a  police  havildar  that,  on  the  complaint  by  the  plaintiff  of 
the  theft    of  a  bond  from  him,  he  had  made  inquiry  and 
could  find  out  nothing.     The  defendants  have  admitted  the 
existence  of  the  bond,  which,  they  plead,  was  paid  off  and 
returned  to  them,  and  the  bond  not  being  in  the  plaintiffs 
hands,  the  presumption  is  in  favour  of  the  defendants :  for 
their  theft  is  not  proved.     If  it  was  proved  that  the  defend, 
ants  were  in  any  way  to  be  blamed,  then  the  presumption 
would  be  against  them  {contra  spoliatorem  omnia  prcesumutt'^ 
iur)  as  wrong-doers ;  but  as  their  plea  is  in  accordance  with 
the  custom  of  the  country,  to  get  back  a  bond  when  it  is  paid 
off,  that  of  the  plaintiff  is,  in  my  opinion,  the  one  requiring 
proof.     The  plaintiff's  want  of  possession  of  the  bond  is 
against  the  presumption  that  it  is  still  due.     All  that  the 
plaintiff  can  urge  in  regard  to  the  want  of  the  bond  is  that 
the  defendants  stole  the  bond.     Where  is  his  proof  of  this  ? 
I^othing  but  a  police  havilddr^s  report  that  the  plaintiff  com- 
plained of  a  theft ;  which  report  is  not  evidence  of  a  theft: 
and   this    is  all;  while,   on  the   other  hand,  a  reasonable 
story  is  told  by  the  defendants,  both  consonant  with  daily 
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costom  and  common  sense;  for  who  would  believe  that  a       ^^7^- 
man  would  leave  bonds  where  his  debtors  could  steal  them  ?  ^^ 

The  presumption  here  is,  in  my  opinion,  in  favour  of  the  de-  maha'du 
fendants*  plea,  and  as  the  plaintiff  does  not  prove  that  his  Dha'au. 
bond  was  taken  away,  or  show  anything  to  support  the  as- 
sumption that  it  was  stolen,  I  consider  this  failure  of  evidence 
must  count  against  him,  and  that  the  bond  must  be  concluded 
to  have  been  paid  off,  as  pleaded  by  the  defendants,  against 
whom,  therefore,  the  Subordinate  Judge's  decree  must  be 
reversed — costs  on  the  plaintiff/'  ^ 

The  special  appeal  was  argued  before  Westropp,  C.J., 
GiBBs  and  West,  JJ.,  on  the  19th  of  July  1871. 

Dhirajlal  Mathurddds,  for  the  special  appellant  : — The 
respondents  having  admitted  the  execution  of  the  bond  and 
pleaded  satisfaction  of  the  debt,  the  Judge  was  wrong  in  not 
throwing  the  onus  of  proof  upon  them. 

No  one  represented  the  special  respondents. 

Per  Curiam  : — The  District  Judge  was  in  error  in  deciding 
the  case  on  the  question  of  the  alleged  theft.  The  execution 
of  the  bond  was  admitted  by  the  defendants,  so  that  no 
proof  of  it  was  requisite.  They  alleged  payment  and  the 
return  of  the  bond,  but  they  did  not  produce  the  bond,  or 
account  for  its  non-production,  nor  did  they  produce  any 
receipt  for  the  money  :  and,  though  the  burden  of  proof  of 
payment  lay  on  them,  they  did  not  offer  any  evidence  on  the 
point.  It  further  appears  that  the  non-production  of  evi- 
dence (if  they  had  any  available)  was  owing  to  their  own 
neglect.  The  Court,  therefore,  must  reverse  the  District 
Jac^e's  decree,  and  uphold  that  of  the  Subordinate  Judge, 
with  all  costs  of  the  suit  and  of  both  appeals  on  the  re- 
spondents. 

Decree  reversed  and  claim  allowed. 
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Si 


KeshavraV  Krishna'  Joshi Appellant. 

^  BHAVA'NJibin  Ba'ba'ji Bespmdenl, 

Mortgage — Power  of  Sale-^Bight  of  Mortgagee  to  sell  witkoitt  inter- 
vention of  Court — Costs — Discretion — Appeal. 

As  a  general  rule  an  appeal  in  respect  of  costs  will  only  be  entertamed  in 
caseji  in  which  no  discretion  has  been  fairly  exercised  upon  the  question, 
and  the  decision  of  the  Court  below  has  proceeded  upon  mistake  or  mk- 
apprehension. 

Where  bond  fide  care  and  discretion  have  been  exercised,  no  appeal  in 
respect  of  costs  should  be  allowed,  and  the  question  whether  Isuch  diKretion 
has  been  well  or  ill  exercised  should  not  be  entertained. 

Semble  {per  Melvill,  J.)  that  a  private  sale  effected  by  a  mortgagee  in  the 
Mofussil  without  the  intervention  of  a  Court,  in  pursuance  of  a  power  ef 
sale  given  to  him  under  his  instrument  of  mortgage,  is  invalid. 

T^HIS  was   an   appeal    from  the   decision    of  Krishndr^v 
Vithal  Vinchurkar,  Subordirfate  Jadge^  First  Claas^  at 
Sdfcard. 

The  appeal  was  heard  by  Melvill  ^nd  Kemball^  JJ. 

Shantdram  Narayan  for  the  appellant. 

Bahiravndth  Mangesh  for  the  respondent. 

The  facts  fully  appear  from  the  following  judgments : — 

Melvill,  J. : — ^The  defendant  borrowed  from  the  plaintiff 
Bs.  644-11-3,  bearing  interest  at  six  per  cent.,  and  executed 
a  deed  of  mortgage  by  which  he  conveyed  a  house  to  the 
plaintiff,  and  covenanted  that  in  default  of  payment  of  prin- 
cipal and  interest  within  four  months,  the  plaintiff  might  soil 
the  house  without  notice  to  the  defendant,  and  apply  the 
proceeds  to  the  liquidation  of  the  debt,  any  balance  which 
might  remain  due  being  recoverable  from  the  defendant 
with  compound  interest.  The  plaintiff  was  also  to  account 
to  the  defendant  for  the  rents  and  profits  of  the  house. 

The  plaintiff  has  come  into  court  asking  for  a  decree  for 
the  principal  and  interest,  and  for  an  order  for  the  sale  of  the 
house.  This  decree  and  order  have  been  made,  but  the  Sub- 
ordinate Judge  has  laid  all  the  costs  of  the  suit  on  the 
plaintiff,  on  tho  ground  that  the  mortgage-deed  gave  him  a 


\ 
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power  of  sale^  and  it  was,  therefore,  unnecessary  for  him  to  __}311 


come  into  court  nntil  he  had  exercised  that  power,  and  found     ^  jogai  ^ 
it  insafficient  for  the  purpose  of  recovering  the  full  amount 


V. 
BHAYA'yjI 

of  the  debt.  Ba'ba'ji. 


The  plaintiff  appeals  against  the  order  as  to  costs,  and 
also  against  the  refusal  of  the  Subordinate  Judge  to  award 
interest  during  the  pendency  of  the  suit.  The  defendant 
has  filed  an  objection  under  Sec.  348  of  the  Code,  on  the 
ground  that,  under  the  terms  of  the  mortgage-deed,  he  is  not 
liable  for  interest  after  the  expiration  of  four  months  from 
the  date  of  the  deed. 

We  are  always  unwilling  to  admit  an  appeal  on  the  question 
of  costs.  I  think  that  we  should  adhere  to  the  principle  laid 
down  by  the  Privy  Council  in  Aiterboroiigh  v.  Kemj)  (a), 
namely,  that  an  appeal  in  respect  of  costs  should  only  be 
entertained  in  cases  in  which  no  discretion  has  been  fairly 
exercised  upon  the  question,  and  the  decision  of  the  court 
below  has  proceeded  upon  mistake  or  misapprehension,  and 
that  where  bovajul^  care  and  discretion  have  been  exercised, 
no  appeal  in  respect  of  costs  should  be  allowed,  and  the 
question  whether  such  discretion  has  been  well  or  ill  exercised 
should  not  be  entertained.  But,  while  accepting  thi&  as 
the  general  rule,  I  consider  that  we  shall  not  be  contravening 
it,  if  in  the  present  case  we  allow  the  propriety  of  the  Subor- 
dinate Judge's  order  as  to  costs  to  bo  called  into  question. 
To  lay  the  whole  of  the  costs  of  a  suit  on  the  winning  party 
is  an  extreme  measure,  which  is  only  justifiable  in  cases  in 
which  a  suit  may  have  been  wholly  unnecessary  for  the  pur- 
pose of  establishing  and  enforcing  the  plaintiflf  s  right.  If 
the  plaintiff  can  show  that  such  an  order  was  made  under  a 
mistake  or  misapprehension  of  the  law,  and  that  the  filing 
of  a  suit  was  a  necessary  proceeding,  or,  if  not  absolutely 
necessary,  that  it  was  a  reasonable  and  discreet  proceeding, 
then  he  is  fairly  entitled  to  ask  an  appellate  court  to  set 
a.side  such  order. 

What  I  have  to  consider,  then,  is  whether  the  Subordinate 
Judge  acted  under  a  mistake  or  misapprehension  as  to  the 

(a)  7  Jur..  N.  S ,  665. 
vm. — 19  A  c 
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1871.       law,  when  he  held  that  the  power  of  sale  inserted  in  this 
Kkshavba'v  mortgage-deed  made  it  clearly  unnecessaiy  for  the  plaintiff 
V.  to  apply  for  a  judicial  order  of  sale. 

Bhava'nji  ^^  ^  •' 

Ba'ba'jI. 

With  a  single  exception,  to  which  I  shall  presently  refer, 
}/  £  4  //        /  I  have  not  been  able  to  find  in  the  reported  cases  any  deci- 

^  *^  '         /    7-  „     gions  of  the  courts  in  India  on  the  subject  of  a  mortgagee's 

power  to  sell,  without  the  intervention  of  a  court,  in  cases  not 
governed  by  English  law.  The  English  law  is,  of  course, 
perfectly  clear.  Not  only  has  the  mortgagee  the  power  to 
sell,  without  the  concurrence  of  the  mortgagor,  in  cases 
where  such  power  is  expressly  given  by  the  mortgage-deed, 
but  by  a  recent  statute  such  a  power  of  sale  is  made  incident 
to  all  mortgages,  unless  it  be  excluded  or  limited  by  the 
mortgage-deed. 

The  case  above  referred  to  is  that  of  Bhuwanee  Chum 
Mitr  V.  Jyhishen  Mitr  (6).  Although  that  case  stands 
alone,  it  is  a  very  valuable  authority.  It  is  stated  in  the 
judgment  of  the  court  to  have  been  a  novel  and  unprece- 
dented CEise.  ^'  It  may  safely  be  affirmed,''  the  Judges  say, 
"  that  no  such  condition^'  (i,e»,  a  power  of  sale  given  to  the 
mortgagee)  ''is  to  be  found  in  any  document  produced  in 
the  Company's  Courts,  since  the  Code  of  1793  came  into 
operation,  between  parties  contracting  in  the  Mofussil.  Vf 
then,  respect  be  had  to  the  universal  impression  throughout 
the  country,  and  to  the  uniform  practice  of  our  courts,  the 
presumption  must  be  against  the  validity  of  such  a  stipnLi- 
tion.''  As  it  was  the  first  case  of  the  kind,  so  it  appears  to 
have  been  the  last ;  and  Mr.  Macpherson,  in  his  work  on 
mortgages  (p.  46) ,  accepts  the  decision  in  it  as  settling  the 
present  state  of  the  law  in  Bengal  and  the  N.  W.  Provinces. 
The  case  was  very  fully  argued,  Sir  J.  W.  Colvile,  then  Ad- 
vocate General,  appearing  in  support  of  the  sale  made  by  the 
mortgagee  under  a  power  contained  in  the  mortgage*deed; 
and  the  Judges  unanimously  held  that  such  a  power  was 
repugnant  to  the  spirit,  if  not  to  the  letter,  of  the  Regula- 
tions, and  unsuited  to  the  circumstances  of  this  country. 

« 

(6)    Calc.  S.  D.  A.  1847.  p.  354. 
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Oar  Bombay  Regalations^  like  those  of  Bengal,  contain  no       ^871. 
provision  regarding  the  sale  of  a  mortgaged  estate  under  a     j^  Jomi^ 
power  of  sale  ;  for  cl.  3  of  Sec.  xv.  of  Reg.  V.  of  1827,    «    v  ' 
referred  to  by  the  Sabordinate  Judge,  has  no  real  bearing     hx'Bu'iu 
on  the  question.     If  it  has  any  such  bearing,  it  seems  to  me 
to  indicate  rather  that  a  civil  suit  is  necessary,  than  that  a 
mortgagee  may  sell  the  property  without  a  suit.     In  the 
present  case,  as  in  the  Bengal  case,  the  point  raised  is  a  novel 
and  unprecedented  one.     I  do  not  remember  ever  to  have 
seen  a  document  executed  between  natives  in  the  Mofussil 
in  which  such  a  condition  was  inserted,  nor  do  I  believe  that 
such  a  power  of  sale  has  ever  been  exercised  in  the  Mofussil, 
for  if  it  had  been  exercised,  the  question  would  almost  cer- 
tainly have  come  before  the  courts. 

I  am  strongly  disposed  to  agree  with  the  Calcutta  Judges 
as  to  the  impolicy  of  allowing  sales  by  mortgagees  in  the 

Mofussil.     The  mass  of  mortgages  consists  of  mortgages  of 

• 

ancestral  fields,  made  by  ignorant  cultivators  to  greedy  and 
unscrupulous  money-lenders .     The  great  object  of  the  money- 
lender is  to  get  the  land  into  his  own  hands,  and,  when  he  has 
succeeded,  he  is  the  worst  possible  landlord,  spending  nothing 
on  the  improvement  of  his  estate,  and  rackrenting  the  un- 
fortunate ryot  whose  proprietary  rights  have  passed  from 
liim,  but  who  is  willing  to  slave  for  the  usurer  rather  than 
abandon  the  field  of  his  fathers.     When  we  stand  between 
two  classes  such  as  these,  it  is  the  borrower,  and  not  the 
lender,  whom  we  should  protect.    Any  measure  which  tends 
to  the  general  transfer  of  proprietary  rights  in  land  from  the 
cultivating  to  the  money-lending  classes  should,  in  my  opinion, 
he  viewed  with  the  greatest  jealousy.     We  have  introduced 
into  our  system,  to  the  great  benefit  of  the  ryot,  the  English 
doctrine  of  the  equity  of  redemption  j  and  I  ftm  happy  to  say  "^  /•••A»  / 
that  this  court  has  determined  to  adhere  to  that  doctrine,      xA^A^f.  /« 
notwithstanding  the  attempts  which  have  been  made  to    j^lt^^  (Cu 
^est  a  recent  decision  of  the  Privy  Council  into  a  weapon    jft^f^  i&iuCuM^ 
for  attacking  it-    But  this  would  be  of  little  use,   if  we     pt   i/i  ^   . 
were  to  allow  mortgagees  to  sell  the  property,  whenever       ^  *      ^ 

tliey  pleased,  without  the  intervention  of  a  Court  of  Justice.      '^^^^  ^^^ 
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1871.        As    the   Calcutta  Judges  say:    "This  court  has  only  to 
kYosbi^  declare  such  a  condition  legale  a^d  in  the  course  of  a  short 
_    ^' ,        time    not  a    mortsage-bond    would  be    without  it.    The 
Ba'ba'ji.      mortgagee  would  then  sell  his   debtor's  property  to  suit 
his  own    time>  and  in  such  manner  and  with  such  publi- 
city and  formalities  as  he  thought  proper.     Fraud,  it  is 
to  be  feared,  would  frequently  accompany  the  transfers,  and 
the  property  fall  into  the  hands  of  the  mortgagee  or  some  of 
his  coiinections  at  an  inadequate  price,  leaving  the  lender  at 
liberty  still  to  pursue  the  borrower  for  the  balance  that  ma; 
remain  after  the  sale :''  p.  364. 

Of  course  it  may  be  said  that  the  system  has  been  found 
to  work  well  in  England.  That  must  be  presumed  to  be  so : 
for  the  courts,  which  were  at  first  opposed  to  the  introduction 
of  such  a  system,  have  long  since  recognised  its  validity, 
and  the  Legislature  has  now  gone  so  far  as  to  annex  a  power 
of  sale  to  contracts  in  which  the  contracting  parties  have  not 
provided  for  it.  But  it  does  not  follow  that  the  system  is 
suitable  to  other  countries,  or  to  this  country  in  particular. 
The  Code  Napoleon  (Articles  2078,  2090)  absolutely  ex- 
cludes it,  declaring  any  stipulation  for  a  power  of  sale,  to  be 
exercised  by  a  mortgagee  otherwise  than  through  the  court, 
to  bo  null  and  void.  The  nations  of  Continental  Europe 
generally  have,  I  believe,  adopted  the  same  rule  (see  Story 
on  Bailments,  Sec.  309),  and  a  like  rule  is  found  in  the  Code 
of  Louisiana.  The  notes  of  the  Indian  Law  Commissioners 
on  the  first  draft  of  the  Penal  Code  sufficiently  show  in  what 
high  esteem  the  Louisiana  Code  is  held  by  those  who  have 
been  concerned  in  legislating  for  India. 

The  sale  of  a  pledge  by  the  creditor  certainly  does  not 
appear  to  be  opposed  to  the  Hindd  law.  Mr.  Colebrookc 
(Digest,  Vol.  I.,  p.  141,*  Madras  ed.,  1864)  gives  a  text  of 
Brihaspati :  "  When  the  debt  is  doubled  by  the  interest,  and 
the  debtor  is  either  dead  or  has  absconded,  the  creditor  may 
attach  his  pledge,  or  the  debtor's  chattel,  and  sell  it  before 
witnesses  ;  or,  having  appraised  it  in  an  assembly  of  good 
men,  he  may  keep  it  ten  days,  after  which,  having  received 

*  Bk.  I.,  Ch.  III..  Sec.  2,  CI.  cxxu. 
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the  amount  of  his  debt^  he  must  relinquish  the  balance^  if       1871. 

there  be  any.  Having  ascertained  his  own  demand  by  the  help     k!  Jobhi 

of  men  skilled  in  arithmetic,  and  taken  the  attestation  of    ^    ^• 

Bhata'nji 

witnesses,  he  commits  no  offence  by  thus  recovering  it.  The  Ba'ba' jt. 
very  next  text,  however,  points  to  the  intervention  of  judicial 
authority  in  such  matters  :  "  When  the  pawner  is  missing, 
let  the  creditor  produce  his  pledge  before  the  King ;  it  may 
then  be  sold  with  his  permission  :  this  is  a  settled  rule. 
Receiving  the  principal  with  interest,  he  must  deposit  the 
surplus  with  the  King.^'  This  last  text  prescribes  a  process 
very  similar  to  a  decree,  and  sale  under  a  decree,  of  court ; 
and,  whatever  texts  may  be  found  which  may  seem  to  au- 
thorise independent  action  of  the  creditor,  it  is  certain  that 
the  usage  of  the  country  is  opposed  to  it ;  and  as  a  guide  to 
onr  courts  the  usage  of  the  country  takes  precedence  of  the 
Hindd  law. 

It  is  perhaps  not  necessary  for   the  purposes  of  this 
suit  to  decide  positively  that  a  sale  by  a  mortgagee,  under 
a  power  contained  in  the  mortgage-deed,  would  be  void. 
That  question  is  open  to  just  so  much  doubt  as  to  render 
legislation   on   the  subject  desirable;    and  I  am  glad  to 
see  that  the  Indian  Law  Commissioners  in  their  sixth  Re- 
port propose  to  legislate  in  the  right  direction,  if  I  may 
venture  so  to  say.    The  rules  proposed  by  them  oblige  a 
mortgagee    who   desires  a  sale   to  obtain    it  through  the 
agency  of  a  Civil  Court,  and  prevent  him  from  buying  the 
property  himself  at  the  court-sale  without  the  leave  of  the 
court  previously  obtained.    ^'  We  hope,"  say  the  Commis- 
sioners, "  that  the  artful  contrivances  by  which  land  is  often 
acquired  much  under  its  value  by  means  of  the  process  of 
foreclosure  may  thus  be  checked,  and  that  sales,  being  made 
openly  under  the  supervision  of  the  courts,  vnll  be  fairly 
conducted."    For  the  purposes  of  this  suit  it  may  be  suffi- 
cient for  me  to  say  that,  for  the  reasons  which  I  have  stated, 
it  is  extremely  doubtful  whether  the  plaintiff  could  have 
loade  a  valid  sale  under  the  power  contained  in  the  mortgage- 
deed;  that  he  would  have  been  very  ill-advised  if  he  had 
attempted  to  exercise  a  poWer  so  novel  and  of  such  doubtful 
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1B71.  validity ;  and  that  even  if  it  were  not  absolutely  necessary 

S"jo8Hi  ^^^  ^^^  *^  come  into  court,  he  showed  a  proper  and  wise 

„    ^\  discretion  in  so  doinff.     It  follows  from  this  that  he  is  entitled 

Ba'ba'ji.  to  his  costs. 

No  doubt^  if  the  defendant  had  shown  that  he  had  offered 
to  join  the  plaintiff  in  making  a  conveyance  of  the  property, 
and  was  ready  to  pay  any  balance  which  might  be  due,  the 
plaintiff  would  fairly  have  been  made  to  bear  the  costs.  But 
the  evidence  on  the  record,  even  if  reliable,  does  not  prove 
this,  or  anything  like  this.  It  only  shows  that  two  persons 
who  made  an  offer  to  buy  the  property  were  referred  by  the 
defendant  to  the  plaintiff.  The  sum  offered  was  less  than 
the  sum  due  to  the  plaintiff,  and  the  plaintiff  would  certainly 
not  have  been  bound  to  part  with  his  security,  even  if  the 
defendant  had  joined  in  the  conveyance,  unless  he  thereby 
obtained  full  satisfeu^tion  of  his  debt. 

I  think  that  the  plaintiff  is  also  entitled  to  interest  until 
the  date  on  which  his  debt  was  satisfied,  though,  on  the 
other  hand,  he  is  bound  to  give  an  account  of  the  rents  and 
profits  up  to  the  same  date.  The  Subordinate  Judge  has 
taken  the  account  correctly  up  to  the  date  of  the  institution 
of  the  suit,  so  that  it  only  remains  to  do  the  same  for  the 
period  intervening  between  the  date  of  the  suit  and  the  date 
of  payment. 

I  would,  therefore,  amend  the  Subordinate  Judge's  decree, 
by  ordering  that  an  account  be  taken  of  the  rents  and  profits 
of  the  mortgaged  premises  received  by  the  plaintiff  between 
the  date  of  institution  of  the  suit  and  the  date  on  which  the 
decree  of  the  Subordinate  Judge  was  satisfied ;  that  the 
amount  found  to  be  owing  on  such  lastmentioned  account  be 
deducted  from  what  shall  be  found  to  be  due  to  the  said 
plaintiff  on  account  of  simple  interest  at  six  percent,  accru- 
ing due  between  the  same  dates  ;  that  the  balance,  if  any, 
be  paid  to  the  plaintiff;  and  that  if,  on  the  contrary,  the 
amount  found  to  be  owing  to  the  defendant  on  such  ac- 
count of  rents  and  profits  be  in  excess  of  the  sum  found  to 
be  due  to  the  plaintiff  on  account  of  interest,  the  amount 
in  excess  be  paid  to  the  defendant.    I  would  also  diroct 
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that  the  defendant   bear  all   costs  throughout.     In  other ^^^L 


resj)ects  the  decree   of  the   Subordinate  Judge  should  be     k!  Josm  ^ 
confirmed.  _    ^' , 

BHAVA'N^t 

Kemball,  J. : — I  quite  concur  in  the  order  it  is  proposed       ^  »*  '• 
to  make  on  this  appeal  as  to  costs  and  interest;  but  as  the        ^ 
ground  on  which  my  opinion  is  based  differs  from  that  taken  Jl  Kl  ^^t^^^ 
by  my  brother  Melvill,   and  as  I  am  unable  to  agree  with 
him  in  thinking  it  to  be  a  matter  of  great  doubt  whether  the 
mortgagee  could  have  made  a  valid  sale  under  the  power 
given  him  in  the  deed,  it  becomes  necessary  for  me  to  make 

a  few  observations. 

• 

I  agree  in  thinking  that  the  lower  court  laboured  under  a 
mistaken  apprehension  of  the  law  in  holding  that "  the  insti- 
tution of  this  suit  simply  to  enable  the  plaintiff  to  sell  the 
house  was  quite  uncalled  for/'  and  for  that  reason  saddling  the 
plaintiff  with  all  the  costs  of  the  suit ;  and  that  this,  therefore, 
is  one  of  those  cases  in  which  as  regards  costs  we  should 
entertain  an  appeal.  It  appears  to  me  that  the  Subordinate 
Judge  has  misunderstood  the  rights  and  remedies  of  a 
mortgagee.  It  is  a  clear  rule  that  a  Court  of  Equity  will 
not  prevent  a  mortgagee  from  using  all  the  remedies  belong- 
ing to  his  character,  and  exercising  all  the  powers  that  are 
given  to  him,  as  and  when  he  pleases^  even  concurrently 
(2  Spence  634).  A  power  of  sale  is  only  an  additional  re- 
medy, and  on  that  point — vide  note  e,  2  Spence  634 — it  was 
held  that  it  does  not  interfere  with  the  right  of  a  mortgagee 
to  foreclose.  Consequently,  it  must  be  held  that  it  was 
competent  to  the  plaintiff  in  the  present  case  to  bring  his 
action,  and,  that  being  so,  following  the  usual  rule  in  suits 
by  mortgagees,  he  was  entitled  to  his  costs. 

But  assuming  for  the  sake  of  argument  that  the  only 
remedy  left  to  the  plaintiff  under  the  terms  of  the  mortgage 
was  to  sell  the  property  on  which  his  debt  was  secured, 
I  must  confess  I  see  no  objection,  the  ruling  of  the  Bengal 
Sadr  Court  notwithstanding,  to  the  exercise  of  such  remedy. 
The  introduction  of  a  power  of  sale  into  mortgage-deeds  in 
the  Mofussil  is,  no  doubt,  to  say  the  least,  umisual,  but 
I<io  not  understand  why  on  that  account  it  should  not  be 
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exercised ;  nor  am  I  aware,  whatever  may  be  the  law  ia 
Bengal,  that  the  exercise  of  sach  a  power  ia  in  any  way 
repugnant  to  either  the  letter  or  spirit  of  oar  Regulations, 
it  being  borne  in  mind  that  prior  to  the  ruling  in  JZam/i  t. 
Chinto  it  had  been  invariably  held  in  this  Presidency,  where 
there  was  an  agreement  that  the  right  of  redemption  should 
be  confined  to  a  particular  time,  that  on  default  made  the 
property  in  the  thing  mortgaged  passed  absolutely.  More- 
over, I  do  not  understand  why  the  courts  should  interfere 
with  arrangements  fairly  entered  into  between  individuals 
for  the  purpose  of  avoiding  expense  and  delay,  merely  he- 
cause  some  possible  injustice  is  dreaded.  My  own  experi- 
ence teaches  me  that  the  professional  money-lenders  neither 
desire  nor  seek  to  possess  themselves  of  land ;  and  where 
cases  of  oppression  and  fraud  do  arise,  the  courts  are  open  to 
those  aggrieved. 


Special  Appeal  No.  154  0/ 1871. 

Bha'ichand  bin  Khemchand  et  al Appellaiils. 

Fdlchand  Habichand  et  al Respondents, 

Limitation — Re^,  V.  of  1827,  Sees.  3  and  4^Claim  for  Aecomt  b$ 
Representative  of  deceased  Partner  against  the  survhnng  Copartners, 

A  right  to  an  account  churned  by  the  representatives  of  a  deceased 
partner  in  a  firm  against  his  surviving  partners  falls  under  Sec.  4  of  Reg- 
V.  of  1827>  and  is  not  a  debt  within  the  meaning  of  Sec.  3  of  that  Begu< 
lation. 

A  question  arose  in  this  spocial  appeal  before  Wxstbopp, 
"^  C.  J.,  and  West,  J.,  whether  a  right  to  an  acconnt, 
claimed  by  the  representatives  of  a  deceased  partner  inafirm 
against  his  surviving  partners^  was  barred  by  the  old  law 
of  limitation  in  this  Presidency,  Reg.  V.  of  1827,  Sec.  3,  the 
suit  not  having  been  brought  until  more  than  six  years  had 
elapsed  since  the  date  of  the  death  of  the  deceased  partner. 
The  other  questions  in  the  case  were  not  of  sufficient  general 
importance  to  be  reported. 

Shantardm  Narayan,  for  the  appellants,  contended  that 
this  claim  was  a  debt  within  the  meaning  of  Sec.  3  of  the 
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aboyementioned  Regulation^  and  that  the  suit  was,  therefore,        1871. 
barred.  Khbmchand 

Dhirajlal  Mathuradas,  for  the  respondeats^  argued  that         «. 
this  was  not  so.  1"^^^! 

Habichand 

Westbopp,  C.J. : — ^My  brother  West  and  I  agree  in  think- 
ing that  this  claim,  for  an  account  of  the  partnership  trans- 
actions now  made  by  the  representatives  of  the  deceased 
partner,  Moru,  against  the  appellants,  his  surviving  partners, 
comes  not  within  the  meaning  of  the  term  "  debts"  as  used 
in  Sec.  3  of  Reg.  V.  of  1827,  but  rather  that  it  falls  under 
Sec.  4,  in  which  case  the  suit  is  within  time,  as  twelve  years 
from  Monies  death  had  not  fully  elapsed  before  the  institution 
of  the  suit.  We  are  much  aided  in  arriving  at  this  conclusion 
by  a  recent  decision  of  the  Privy  Council,  Syvd  Tuffazal 
Hossein  Khan  v.  Rdghunath  Prasad  (a),  where  it  was  held 
that  a  possible  claim  under  an  arbitration  for  the  settlement 
of  accounts  could  not  properly  be  attached  under  Sec.  205  of 
the  Civil  Procedure  Code,  although  that  section  expressly 
renders  "  debts  '*  liable  to  attachment :  their  Lordships  being, 
of  opinion  that  ''  a  mere  expectancy,  or  a  mere  right  of  suit, 
cannot  be  attached;  that  the  attachment  must  operate  at 
the  time  of  attachment,  and  not  be  anticipatory,  so  as  to 
fasten  on  some  future  state  of  property  in  which  the  suit  may 
result.  The  decision  of  Markby,  J.,  in  Abbott  v.  Abbott  and 
Crump  (fe)  appears  to  rest  on  the  same  principle. 

Decree  aMrmed  with  costs. 
(a)  7  BcDg,  L.  Rep.,  P.  C.  186.         (b)  5  Beng.  L.  Rep.  O.  J.  382. 
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Jnly  25,  Beferred  Case, 

Aagast  16. 


PoRSHOTAM  Mansukh Plaintiff. 

Ranchhod  Purshotam Defendant 

m 

Payment  of  Debts  to  Heir  of  deceased  Hindu — Certyicate  of  Hehnk^ 
subsequently  granted^ Liability  of  Debtor  to  pay  a  second  tiau—Reg. 
VJIL  of  1827— Jet  XXVIL  of  \S60^Aet  XX,  of  1864. 

A  defefndant  who  is  sued  by  the  holder  of  a  certificate  of  heinhip  to  i 
deceased  Hindd  for  a  debt  due  from  the  defendant  to  the  deceased  it  tt 
liberty  to  show,  notwithstanding  the  certificate  of  heirship,  that  he  bu 
paid  the  debt  he  owed  the  deceased  to  the  actual  heir  of  the  latter  before 
the  grant  of  the  certificate  of  heirship.  It  will  not,  howcTcr,  be  sufficient 
for  such  defendant  to  show  that  he  has  paid  bis  debt  to  a  person  wbom 
he  bond  fide  believed  to  be  such  heir. 

QUESTION  and  Cfiae  submitted  by  Gopflrfv  Hari  Desh- 
mukh^  Jadge  of  the  Court  of  Small  Causes  at  Alimeda- 
\>iAf  for  the  consideration  and  orders  of  the  High  Court  ^- 

"  A  man  dying,  his  widow  received  payment  of  a  sum 
of  money  due  by  a  debtor  of  the  deceased.  His  nephew 
subsequently  obtained  a  certificate  of  heii'ship  from  the  Dis- 
trict Judge,  and  now  sues  the  debtor  for  recovery  of  tie 
debt  paid  to  the  widow.  Can  he  claim  repayment  from  the 
debtfir  ? 

''The  plaintiff  (the  nephew  of  the  deceased)  sued  the 
defendant  (the  debtor  of  the  deceased)  for  the  purpose  of 
recovering  from  him  the  amount  due  by  him  to  the  deceased. 
He  produces  a  certificate  obtained  from  the  District  Judge 
declaring  him  to  be  the  heir  of  the  deceased  Kushandis. 

''The  defendant  pleaded  that  he  had  already  paid  the 
money  to  the  widow  of  Kushand&s,  knowing  her  to  be  the 
heir  of  the  deceased,  before  the  question  of  heirship  was  de- 
cided upoiyby  the  District  Judge. 

"The  case  was  decided  against  the  plaintiff  by  Mr. 
Mukunrdi  Munir^,  he  holding  that,  as  the  payment  to  the 
widow  was  made  in  good  faith,  and  before  the  certificate  of 
heirship  was  granted,  the  defendant  (the  debtor)  could  not 
be  obliged  to  repay  the  debt  to  the  plaintiff,  who,  if  he 
chooses,  might  take  steps  to  recover  the  same  directly  from 
the  widow. 
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**  The  plamtiflf  applied  for  a  new  trial,  quoting  the  High }?11:__ 

Court's  ruling  in  Special  Appeal  No.  70  of  1870,  decided  on  mansukh 

the  9th  of  April  1870  (Vol.  VII.,  p.  81,  Part  I.).    He  urged  ^^^l'^^^^ 

that,  according  to  this  ruling,  the  money  must  be  paid  again  PuRsa>TAM. 
to  the  plaintiff  by  the  debtor,  the  widow  having  failed  in 
obtaining  a  certificate.     The  new  trial  has  been  granted, 
and  the  case  is  pending. 

'<  My  opinion  is  that  the  debt  should  be  paid  to  tiie  certified 
heir,  and  not  to  the  widow,  of  the  deceased.''' 

The  question  involved  in  the  above  case  having  in  the 
first  instance  come  before  Melvill  and  Kemball,  J  J.,  was 
by  them,  on  the  1 1th  of  July  1871,  referred  for  th©  considera- 
tion of  a  Full  Bench.  It  was,  accordingly,  argued  before 
Westeopp,  C.J.,  and  Gibbs,  Melvill,  and  West,  JJ.,  on  the 
25thof  July  1871  • 

Dhirajlal  Mathuradas,  for  the  defendant : — The  defendant 
is  entitled  to  show,  if  he  can,  that  the  person  to  whom  he 
paid  the  debt  was  in  fact  the  heir  of  the  deceased.  The 
certificate  of  heirship  is  not  conclusive  to  the  contrary: 
Shripat  Rirnckandrav,  Viihoji  Malliarji  (a) ;  S.  A.  No.  185  of 
1868  (Mwryi  Righo  v.  Babnji  Shivram),  decided  13th  June 
1368;  Krishnarao  Anunt  Joshec  v.  The  Collector  of  Tanna  (6), 
If  that  is  so,  payment  to  the  heir  discharges  the  debtor  from 
all  liability  to  the  certificate-holder. 

Nagindas  TuhidaSy  for  the  plaintiff: — A  certificate  of  heir- 
ship is  like  a  probate,  and  relates  back  to  the  death  of  the 
deceased.  The  defendant  cannot,  after  a  certificate  has  been 
granted,  be  allowed  to  aver  that  any  one  except  the  holder 
of  the  certificate  is  the  heir.  He  cited  Dimodhar  Bipuji  v. 
Zingi  (c). 

Cur.  adv.  vult. 

Westropp,  C.  J. : — ^This  case  having  come  in  the  first  in- 
stance before  my  brothers  Melvill  and  Kemball,  they  referred 
to  a  Full  Bench  the  question — "Whether  a  debtor  of  a 
deceased  person  who  has  paid  his  debt  to  the  widow  of  the 

(a)  4  Bom.  U.  C.  Rep.,  A.  C.  J.  178.  (b)    7  Harrington,  312. 

(c)  7  Bom.  U.  C.  Rep.,  A.C.J.  31. 
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15Z1: —  deceased,  holding  her  to  be  the  heir,  is  entitled,  in  a  snit 

Purshutam 

Mansukh     brought  in  a  Court  of  Small  Causes  for  the  recovery  of  the 

Banchhod    8*°^®  ^©b**  ^y   ^  person  holding  a  certificate  of  heiraWp 

PuBsHOTAM.   obtained  subsequently  to  the  payment,  to  show  that  the 

widow,  and  not  the  holder  of  the  certificate,  is  the  legal 

heir/' 

Our  brothers  Melvill  and  Kemball  add  the  following  re- 
mark : — *'  The  plaintiff  relies  on  the  case  oiDamodhar  Bajmjx 
y.  Zingd,  The  defendant  relies  on  the  decisions  in  Shripai 
Bamchandra  v.  Vithoji  Malkarji  and  Murya  Bdgho  v.  Bataji 
Shivrdm  (Special  Appeal  No.  175  of  1868).  We  find  a 
difficulty  in  reconciling  the  decisions  in  these  cases,  and, 
therefore,  refer  the  question  for  determination  by  the  Fall 
Bench." 

The  question  has,  accordingly,  been  argued  before  my 
brothers  Gibbs,  Melvill,  and  West,  and  myself,  by  Mr. 
Dhir&jlal  Mathurddds  for  the  defendant,  Ranchhod  Porsho- 
tam,  the  alleged  debtor,  who  paid.the  debt  to  the  widow  of 
the  deceased  creditor ;  and  by  Mr.  Nagindds  Tulsid^  for  the 
plaintiff,  who  holds  the  certificate  of  heirship  to  the  deceased, 
and  is  stated  in  the  reference  firom  the  Small  Cause  Court  at 
Ahmed&bad  to  be  his  nephew. 

Certificates  of  heirship  are  given  under  Reg.  VIII.  of  1827, 
which  Regulation  consists  of  a  preamble  and  two  chapters. 
The  first  part  of  the  preamble  and  the  first  chapter  are 
what  it  is  important  that  we  should  consider  in  the  present 
case.  The  first  part  of  the  preamble  recites  as  follows:^ 
^'  Whereas  at  the  same  time  that  it  is,  in  general,  desirable 
that  the  heirs,  executors,  or  legal  administrators  of  persons 
deceased  should,  unless  their  right  is  disputed,  be  allowed 
to  assume  the  management,  or  sue  for  the  recovery,  of  pro- 
perty belonging  to  the  estate,  without  the  interference  of 
Courts  of  Justice,  it  is  yet  in  some  cases  necessary  or  con- 
venient that  such  heirs,  executors,  or  administrators,  in  order 
to  give  confidence  to  persons  in  possession  of  or  indebted  to 
the  estate,  to  acknowledge  and  deal  with  them,  should  obtam 
a  certificate  of  heirship,  executorship,  or  administratorship 
from  the  ZilM  Court.''    What  precisely  is  meant  by  the 
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phrase  "  legal  administrators''  is  not  defined.    As  it  must       ^^1' 
be  taken  to  mean  some  one  different  from  heir  or  executor —     Mansv&h 
and  evidently,  from  the  context  of  the  preamble,  and  from    ^    ^* 
Sec.  1,  Ch.  I.,  does  not  mean  a  person  holding  letters  of  Pukshotam. 
administration,  or  anything  equivalent  thereto — the  phrase 
probably  applies  to  such  a  person  as  the  guardian  of  a  minor, 
or  possibly  the  duly  constituted  manager  of  an  undivided 
Hindu  family  who  have  inherited  from  the  deceased.    The 
first  section  is  as  follows : — "  Whenever  a  person  dies,  leav- 
ing property,  whether  moveable  or  immoveable,  the  heir,  or 
executor,  or  legal  administrator  may  assume  the  management 
or  sue  for  the  recovery  of  the  property,  in  conformity  with 
the  law  or  usage  applicable  to  the  disposal  of  the  said  pro- 
perty, without  making  any  previous  application  to  the  court 
to  be  formally  recognised.'' 

These  passages  clearly  show  it  to  have  been  the  intention 
of  the  Legislature,  in  enacting  this  Regulation,  that  the  heir, 
execDtor,  or  legal  administrator  (whosoever  the  lastmen- 
tioned  may  be)  might,  if  so  minded,  take  possession  of,  or  sue 
for,  the  estate  without  any  certificate  or  forensic  recognition 
of  his  character  as  heir.    And  this  constantly  happened. 

Sees.  2,  3,  and  4  provide  for  the  obtaining  of  a  .certificate 
of  heirship,  executorship,  or  administratorship,  as  the  case 
may  be,  by  an  heir,  executor,  or  administrator  ''  desirous  of 
having  his  right  formally  recognised  by  the  court,  for  the 
purpose  of  rendering  it  more  safe  for  persons  in  possession 
of,  or  indebted  to,  the  estate  to  acknowledge  and  deal  with 
him." 

It  was  then,  under  this  Regulation,  clearly  optional  with 
the  heir,  &c.,  whether  he  should  take  a  certificate  or  not,  and 
the  preamble  shows  that  the  Legislature  thought  that  it  was 
'*  in  general  desirable"  that  he  should  not  take  such  a  cer- 
tificate unless  his  right  were  disputed. 

liet  U8  suppose  the  case  of  an  undivided  Hind{i  family 
of  thiee  sons  of  the  deceased.  The  eldest^  as  is  generally 
though  not  invariably  the  custom,  assumes,  without  opposition 
from  the  others,  the  management  of  the  estate,  and  obtains 
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^    ^^^^       payment  of  some  of  the  debts  due  to  the  deceased,  and  dies 

Pi  IRSHUTA  M 

Hansukh     within  six  months.     The  second  next  assumes  the  manage- 
Banc^hhod    ™®^^>  *^^^  without  opposition,  and  obtains  payment  of  some 
PuRSHoTAK.  more  of  the  debts  of  the  deceased,  and  dies  within  three 
months.    It  cannot  be  denied  that  these  payments  to  the 
eldest  and  second  sons  of  the  deceased  were,  at  the  time  of 
making  them,  valid  payments.     The  third  son,  who  has  been 
absent  from  home  for  some  years,  returns,  and  sncceeds  to 
the  management  of  the  estate,  but,  finding  some  difficulty  in 
persuading  the  remaining  debtors  to  the  estate  of  the  original 
deceased  to  recognise  his  title,  obtains  from  the  Zilli  Court 
a  certificate  of  heirship  to  the  deceased,  as  he  would  be  law- 
fully entitled  to  do.     Not  satisfied  with  suing  those  remain- 
ing debtors,  he  brings  actions  against  the  former  debtors, 
who  had  paid  their  debts  to  his  eldest  and  second  brothers. 
It  would  be  scarcely  possible  to  contend  that  these  latter 
defendants  should  not,  under  this  Regulation  (which  in  its 
preamble  recites  that  it  is  "  in  general  desirable  "  that  the 
heir  should,  and  in  its  first  section  enacts  that  he  may,  assume 
the  management  or  sue  for  the  recovery  of  the  property,  with- 
out applying  for  a  certificate  of  heirship),  be  at  liberty  to  show 
and  maintain  non  obstante  the  certificate  of  heirship  granted 
to  the  third  son  of  the  deceased,  that  they  had  respectively 
paid  their  debts  to  heirs  of  the  deceased  authorised  byHindii 
law  to  give  a  good  acquittance.     Another  case  might  be  that 
of  the  guardian  by  law  (Muhammadan  or  Hindd)  of  a  minor 
who,  after  the  decease  of  the  minor's  father,  enters  into  pos- 
session, on  behalf  of  his  only  son,  of  the  property  of  the 
deceased,  without  a  certificate,  but  in   his   capacity  of  a 
guardian  (by  Hindd  or  Muhammadan  law)  of  the  minor,  or, 
as  the  Regulation  styles  it,  as  legal  administrator,  and  on  his 
behalf,  and  in  that  capacity  receives  payment  of  a  debt  due 
to  the  deceased  and  dies  during  the  minority,  and  the  next 
person  entitled  to  the  guardianship  obtains  a  certificate  as 
legal  administrator,  and  sues  the  party   who  has  already 
paid  his  debt.     It  cannot  be  that  the  Legislature  intended 
that  the  new  legal  administrator,  although  furnished  with  a 
certificate  under  the  Regulation,  should  be  at  liberty  to  com- 
pel the  defendant  to  pay  the  money  twice  over. 
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Again,  there  might  be  two  executors  of  the  deceased,  of       1871. 
whom  one  may  have  acted  as  executor  in  the  Mofussil,  with-     mansukh 
out  probate  or  certificate,  and  received  payment  of  a  debt    „    *• 

,  Sanchhod 

dae  to  the  deceased,  and  died.     The  other  may  then  have   Fusshotajt. 
obtained  a  certificate,  and  sued  the  former  debtor.     The  Re- 
gulation would  justify  the  defendant  in  pleading  payment  to 
the  deceased  executor. 

Lastly,  take  the  case  of  the  widow  of  one  of  three  Hindd 
brothers,  who  dies  childless  and  separated  in  estate  from  his 
brothers.  The  widow,  on  her  husband's  death,  enters  into 
possession  and  management  of  his  estate  as  his  heir,  as  she 
is  well  entitled  to  do,  and  obtains  payment  of  a  debt  due  to 
liim,  but  subsequently  she  is  persuaded  by  the  surviving 
brothers  to  accept  maintenance,  and  to  make  over  the  estate 
to  them,  and  they,  without  opposition,  obtain  a  certificate  of 
heirship,  under  Reg  VIII.  of  1827,  to  the  deceased  brother. 
It  would  be  flagrant  injustice,  and  contrary  to  the  preamble 
aod  first  section  of  the  Regulation,  if  to  an  action  by  the 
holders  of  that  certificate  against  the  person  who  had  paid 
the  widow,  he  could  not  plead  and  show  payment  to  the 
widow  as  heir. 

Many  other  cases  could  be  suggested  in  which  justice 
would  be  set  at  nought,  were  the  certificate  of  heirship  to  be 
permitted  to  overreach  and  invalidate  a  payment  of  prior 
date.  An  examination  of  that  part  of  the  Regulation  which 
states  what  shall  be  the  operation  and  force  of  the  certificate, 
is,  we  think,  conclusive  in  establishing  that  the  certificate 
shall  not  so  relate  back  to  the  death  of  the  deceased  as  to 
prevent  an  alleged  debtor  from  showing  that  he  has  made  a 
valid  payment  to  another  person,  whoactually  washeirof  the 
deceased  at  the  time  of  the  payment.  Sec.  vii.,  cl.  1,  enacts 
that  "An  heir,  executor,  or  administrator,  holding  the  pro- 
per certificate,  may  do  all  acts  and  grant  all  deeds  competent 
to  a  legal  heir,  executor,  or  administrator,  and  may  sue  and 
obtain  judgment  iu'any  Court  in  that  capacity :  '^  and  cl.  2  pro- 
ceeds thus :  "  But  as  the  certificate  confers  no  right  to  the 
property,  but  only  indicates  the  person  who,  for  the  time 
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1871.        being,  is  in  the  legal  management  thereof,  the  granting  of  sucli 
mInsvI^h'   certificate  shall  not  finally  determine  nor  injure  the  rights  of 
^'         any  person,  and  the  certificate  shall  be  annulled  by  the  ZilM 
FuKSHOTAM.  Conrt  upon  proof  that  another  person  has  a  preferable  right. 
The  words  "  for  the  time  being/'  used  in  this  section,  are 
most  important,  and  satisfy  us  that  there  was  not  any  inten- 
tion whatsoever  upon  the  part  of  the  Legislature  to  inyalidate 
payments  made  prior  to  the  date  of  the  certificate,  to  any 
person  who,  either  as  heir,  or  executor,  or  legal  administrator, 
was,  at  the  time  of  such  payments,  entitled  to  receiye  them 
from  the  debtors  of  the   deceased.     The  case  of  Shripd 
Ramchandra  v.  Vithqji  Malharji  {d),  which  has  been  relied 
upon  for  the  defendant,  is  not  precisely  in  point.     It  was  not, 
like  the  present,  a  case  between  the  holder  of  a  certificate  of 
heirship  and  an  alleged  debtor  of  the  deceased,  averring 
payment  to  another  person  as  heir  of  the  deceased,  but  was 
an  action  brought  to  recover  lands  by  the  alleged  vendees 
of  the  holder  of  a  certificate  of  heirship  against  a  defendant, 
alleging  himself  to  be  the  vendee  of  a  person  other  than 
the  holder  of  the  certificate,  which  other  person  the  defend- 
ant asserted  to  have  been  the  heir  of  the  deceased  owner. 
The  Assistant  Judge  held  the  certificate  of  heirship  to  be 
primd  fade  proof   of  title  in  the  plaintifi's  vendor,  but 
Couch,  C.  J.,  and  Newton,  J.,  held  his  decision  on  that  point 
to  be  wrong,  and  remanded  the  case  for  re-trial.     And  no 
doubt  this  decision  of  Couch,  C.J.,  and  Newton,  J.,  was  per- 
fectly correct,  as  Sec-  vii.,  cl.  2,  of  the  Eegulation  expressly 
'  provides  that  the  certificates  shall  not  confer  any  right  to 

the  property ;  and  the  question  there  was,  "  In  whoso 
vendor  did  the  title  lie  V  Another  case  cited  for  the  de- 
fendant, Muryd  bin  Rdgho  PatU  v.  Mddhavrdv  Ramchandra 
Shirgamkar  (Special  Appeal  No.  185  of  1868),  was  also  not 
in  point,  the  suit  being  one  by  the  alleged  hoir  of  a  de- 
ceased mortgagor  to  redeem  a  mortgage,  and  Warden  and 
Gibbs,  JJ.,  held  that  the  District  Judge  was  wrong  in  treat- 
ing the  certificate  of  heirship  produced  by  the  plaintiff  as 
primd  facie  proof  of  his  heirship  in  such  a  suit. 

{d)    4  Bom.  H.  G.  Rep.,  A.  C.  J.  178. 


APPELLATE   CIVIL  JUEISDICTION.  159 

As  to  Ddmodhar  Bapujiy.  Zinga  (e),  cited  for  the  plaintiff^  ^ 871* 
and  whicli  was  before  Gibbs  and  Lloyd,  JJ.,  and  Ddmodhar  Mansukh 
Bapuji  y.  Bdvjif  decided  by  Coach,  C.  J.,  and  Warden  and  g^j^^*' 
Gibbs,  JJ.  (/),  those  were  cases  in  which  debtors  who  had  paid  Purshotam. 
the  widow  of  the  deceased  creditor,  after  she  had  obtained 
an  order  for  a  certificate  of  heirship  under  Reg.  VIII.  of  1827, 
but  before  the  certificate  had  issued,  were  held  liable  to  pay 
over  again  to  the  brother  of  the  deceased  creditor,  who  suc- 
ceeded in  obtaining  from  the  High  Court  a  reversal  of  the 
order  of  the  District  Court,  which  had  directed  a  certificate 
of  heirship  to  be  issued  to  the  widow,  and  afterwards  ob- 
tained such  a  certificate,  of  which  he  was  the  holder  when  he 
sued  the  respective  defendants.  We  have  examined  as  well 
the  records  as  the  reports  of  those  cases,  and  find  that  the 
defendants  relied  upon  an  allegation  that  the  widow,  Jan- 
kibdi,  to  whom  they  had  paid  the  debt,  was  at  that  time  the 
sole  manager  of  the  deceased  Ndro's  estate,  but  they  did  not 
venture  to  allege  or  contend  that  she  was  heir,  and  in  fact 
chiefly  relied  on  the  order  which  she  had  obtained  from  the 
District  Courts  directing  that  a  certificate  of  heirship  should 
be  issued  to  her;  and  the  Division  Courts,  in  both  of  these 
cases,  seem  to  have  viewed  D&modhar  Bapuji  as  undisputed 
heir  of  the  deceased,  and  certainly  we  do  not  understand 
either  of  those  courts  as  holding  that  the  defendants  were 
precluded  from  showing,  if  they  could,  that  the  widow  was  heir 
of  the  deceased  at  the  time  the  payments  were  made. 

It  is  worthy  of  notice  that  neither  the  repealed  Act  XX.  of 
1841,nop  Act  XXVII.  of  1860,  nor  Act XX. of  1864  (Sec-  2), 
which  are  all  (and  ^specially  the  last)  more  stringent  enact- 
ments than  Reg.  Yin.  of  1827,  makes  any  declaration  or 
provision  that  payment  of  debts  made  to  an  heir,  executor, 
or  legal  administrator  of  the  estate  of  a  deceased  person  pre- 
viously to  the  grant  of  a  certificate  under  any  of  these  Acts, 
shall  be  in  any  wise  invalidated  by  such  grant.  On  the 
contiaiy.  Sec.  1  of  Act  XX,  of  1841  and  Sec.  2  of  Act 
XXVII,  of  1860,  although  respectively  providing  that  on 

(e)  7  Bom.  H.  C.  Rep.,  A.C.J,  3U  (/)  Ibid.,  A.C.J.  32,  notu 
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^^^'       debtor  of  any  deceased  person  ahaU  be  compdUd  in  any 

MAN8UKH     court  to  pay  his  debt  to  any  person  claiming  to  be  entililed  to 

Eanchhod    *^®  «ff^*«  ^f  "»y  deceased  person,  except  on  ihe  production 

FvssHOTAM.  of  a  certificate  under  such  Act,  or  of  a  probate  or  letters  of 

administration,  make  this  important  salvo, "  unless  the  Court 

shall  be  of  opinion  that  payment  of  the  debt  is  withheld 

from  fraudulent  or  vexatious  motives,  not  from  any  reasonable 

doubt  as  to  the  party  entitled,'^  which  shows  that  both  of 

these  enactments  contemplate  valid  payments  to  parties  not 

the  holders  of  any  certificates. 

In  speaking  of  the  earlier  of  those  enactments  (XX.  of 
1841,  Sec.  1),  Peel,  C.J.,  in  Bamdossy.  Oooboo  Ohum  8ein  (^), 
says :  "  It  is  very  difficult  to  understand  what  the  Legislatoie 
precisely  meant,  or  indeed  to  put  any  satisfactory  construction 
upon  the  Act.  It  does  not  purport  to  displace  altogether 
the  right,  which  a  Hindu  or  Mahomedan  representatire 
ordinarily  has,  independently  of  probate  or  letters  of  admi- 
nistration. If  that  had  been  intended,  the  object  woold 
have  been  effected  by  simply  enacting  that  no  representative 
title  should  be  vaHd  for  the  purpose  of  suing  until  confirmed 
by  probate  or  letters,  or  the  'certificate'  mentioned  in  the 
Act.  The  object  of  the  Act  seems  to  be  to  gpive  protection 
in  certain  cases  to  parties  indebted  to  Hindu  or  Mahomedan 
estates;  the  question  is,  to  what  cases  does  the  protection  ex- 
tend, and  how  is  the  protection  to  be  applied  f  The  words 
cannot  be  construed  literally.  A  man  who  does  not  pay 
because  he  is  unable  to  pay  can  scarcely  be  said  '  to  with- 
hold payment  from  either  fraudulent  or  vexatious  motives/ 
though  there  might  be  no  doubt  whatever  of  the  title  of  the 
claimant  in  the  present  case ;  however,  we  think  that  there 
was  a  bond  fide  though  groundless  doubt.  The  court  looks 
more  to  the  animus  of  the  party  than  the  substantiality  of 
his  objection.  A  boni  fide  doubt  may  be  raised,  though  the 
facts  on  which  the  doubt  is  founded  may  be  altogether  erro- 
neous, or  the  law  utterly  mistaken*" 

Enactments,  such  as  Sec.  3  of  Act  XX.  of  1841  and  Sec.  4 
of  Act  XXVII.  of  1860,  that  the  certificate  ''shall  be  con- 

[g)  2  Taylor  &  Bell,  53, 54. 
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clnsiye  of  the  representative  title  against  all  debtors  to  the       ^^^1- 
deceasedj  and  shall  afford  full  indemnity  to  all  debtors  pay-    Manbukh 
ing  their  debts  to  the  person  in  whose  favour  the  certifi-  ^^  ^ 
cate  has  been  granted/'  do  not  affect  such  a  question  as  that  Purbhotam. 
which  arose  in  the  Court  of  Small  Causes  in  this  case^  which 
is  whether  the  defendant  still  is  a  debtor  to  the  estate  of  the 
deceased  ?    If^  before  the  granting  of  the  certificate  of  heir- 
ship to  the  plaintiff^  the  defendant  paid  a  person  who  at  the 
time  of  the  payment  was  the  lawful  heir^  or  executor^  or 
legal  administrator  of  the  deceased  within  the  meaning  of 
Seg.  Vm.  of  1827,  the  defendant  was  not,  at  the  time  this 
suit  was  brought,  a  debtor  to  the  estate  of  the  deceased. 

We  think  that  the  question  referred  to  the  Full  Bench  in 
the  present  case  must  be  answered  in  the  affirmative,  and 
that  the  defendant  is  at  liberty  to  show,  notwithstanding 
the  certificate  held  by  the  plaintiff,  that  the  widow  of  the 
deceased  was,  at  the  time  of  the  alleged  payment  by  the 
defendant  to  her,  the  legal  heir  to  the  deceased  Kushandds 
Bhagv&ndas.  It  will  not  be  enough  for  the  defendant  to 
show  that  he  believed  the  widow  to  be  so,  or  to  be  the 
manager  of  the  estate  of  the  deceased ;  he  must  show  that 
she  then  was  the  actual  heir-at-law  of  the  deceased.  The 
view  which  we  have  taken  of  Beg.  VHI.  of  1827  may 
occasion  inconvenience,  e.g.,  a  conflict  of  opinion  between 
various  courts.  But  any  other  view  might  have  involved 
injostice  of  grave  character,  and  would,  we  think,  have 
been  inconsistent  with  the  language  and  spirit  of  the  Begu- 
lation. 

In  Mctguire  v.  Denham  {h),  decided  in  the  King's  Bench  in 
Ireland  in  1835,  letters  of  administration  to  a  deceased  person 
were,  as  in  case  of  actual  intestacy,  granted  to  one  Marshall. 
The  defendant  made  a  bond  fide  payment  to  him  on  account 
of  a  debt  due  to  the  deceased.  Subsequently  a  will  made 
by  the  deceased,  and  in  which  no  executor  was  named,  having 
been  produced,  the  letters  of  administration  to  Marshall 
were  revoked,  and  letters  of  administration  cum  testamento 

(h)  10  Ir.  L.  Rep.  240. 
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1871.  annezo  were  granted  to  Magaire.  In  an  action  by  him  against 
Mansurh  ^^6  defendant^  it  was  held  that  the  payment  on  account  to 
g  ^^'*  Marshall^  the  first  administrator^  was  valid ;  and  that  Maguire, 

PiBsHOTAM.  the  second  administrator^  conld  recover  the  balance  only. 
Bevan  v.  Lloyd  {%),  decided  by  the  C.  P.  in  Ireland  in  1848, 
involves  the  same  doctrine^  showing  that  the  first  admiois- 
tration  was  voidable  and  not  void;  that  the  mesne  acts  of 
the  first  administrator^  if  done  in  dne  course  of  administra- 
tion^ were  valid ;  and^  lastly^  that  it  lies  upon  the  party  im- 
peaching those  acts  to  show  that  they  were  not  so  done. 
The  case  of  Woolley  v.  Clark  (J)  difiPered  from  those  cases, 
inasmuch  as  the  executor  of  the  first  will^  who  sold  the 
goods  of  the  testator,  had  previous  notice  of  the  existence 
of  a  later  will,  also  appointing  an  executor,  who  caused  the 
court  to  revoke  probate  of  the  first  will,  and  to  grant  him 
probate,  of  the  second  will,  and  then  recovered  from  the 
first  executor  the  value  of  the  goods  sold. 

Having  answered  the  question  referred  to  us  in  the  affirm- 
native,.  we  remit  this  case  to  the  Division  Court  for  final 
disposal. 

The  Division  Court,  on  receiving  the  above  answer  from 
the  Full  Court,  finally  disposed  of  the  case  by  passing  the 
following  order  on  the  22nd  of  August  1871,  in  answer  to 
the  reference : — 

"In  accordance  with  the  accompanying  judgment,  the 
Judge  of  the  Small  Cause  Court  should  be  informed  that 
the  plaintiff  is  entitled  to  recover,  unless  the  defendant  can 
show  that  the  widow  of  his  deceased  creditor  is  the  legal 
heir." 

(i)  Ibid.  22S.  0)  5  B.  &  Aid.  744. 
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Special  Appeal  No.  205  of  1871.  j^[^ 


/ 


Shbkh  Ibea'him  valad  Shekh  La'dli  ^wh! .  Appellant . 

Pabva'ta' valad  Hari    Respondent.  J/y    >;-         / 

Oral  Evidence  to  prove  a  Written  Contract  inadmissible — Registration   J^^     jg9^    ^    • 

—Act  XX,  of  1866— ^rfntwsioit  in  a  Deposition.  -      -<^4^>^^->  *  j^.  ' 

A  written  contnict  can  only  be  proved  by  the  production  of  the  writing 
itself,  and  if  the  document  is  inadmissible  from  want  of  registration,  no 
S(!Condary  evidence  of  the  contract  can  be  received. 

A  party's  admission  as  to  the  contents  of  a  document  not  made  in  the 
pleadings,  but  in  a  deposition,  is  secondary  evidence,  and  cannot  supply 
the  place  of  the  document  itself. 

HIS  was  a  special  appeal  from  the  decision  of  the  Assistant 
Judge  of  Soldpur  (A.  C.  Watt)  in  Regular  Appeal  No. 
24  of  1871,  reversing  the  decree  of  the  Subordinate  Judge 
of  Barsi. 


T 


The  plaintiff  sued  to  recover  possession  of  a  field  No.  121, 
and  a  well  situate  therein,  and  stated  that  he  had  let  them 
to  the  defendant  for  three  years,  but  that  the  defendant  de- 
clined to  vacate  them  at  the  expiration  of  the  period. 

The  defendant  pleaded  that  he  held  two  bonds  from  the 
plaintiff  under  which  the  property  was  to  continue  with  him 
till  the  debt  was  paid  off. 

The  Subordinate  Judge  of  Barsi  found  that  the  plaintiff, 
according  to  the  terms  of  the  contract  between  him  and  the 
defendant  contained  in  the  bond  (exhibit  No.  8),  was  not 
entitled  to  ijecover  the  property  till  the  debt  due  on  the  bond 
was  satisfied,  but  allowed  the  plaintiff's  claim,  as  the  bond 
was  not  registered,  and,  therefore,  not  admissible  in  evidence. 

In  appeal  the  Assistant  Judge  remanded  the  case,  and 
directed  that  the  defendant  should  be  at  liberty  to  give  oral 
evidence  of  his  right  to  hold  the  property. 

The  following  is  an  extract  from  his  judgment : — 

"  I  am  clearly  of  opinion  that  No.  8  must  be  registered  to 
be  receivable  as  evidence  in  respect  to  the  immoveable  pro- 
perty which  fom^is  the  subject  of  this  suit,  and,  therefore, 
the  Subordinate  Judge  is  right  so  far  in  not  receiving  it  as 
evidence.     I  would,  however,   mention  that,  in  accordance 

withPollBencliauling,  Vol.XII.,p.  11,  Sutherland's  Weekly 
vni. — 22  A  c 
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Reporter^  the  document  would  be  admissible  as  respects  the 
money, part  of  it. 

'^  On  the  second  issue^  I  find  that  the  defendant  should 
have  been  allowed  to  prove  bj  oral  evidence  what  his  right 
of  occupancy  is  to  the  land^  and  in  support  of  this  view  1 
rely  on  the  case  reported  in  Gale.  W.  Bep.^  Vol.  IX.^  p.  351. 
The  Subordinate  Judge  has  wholly  discarded  the  defendant's 
rights  because  No.  8  was  not  registered ;  and^  unless  there  be 
a  provision  of  law  that  all  contracts  must  be  reduced  to  wri- 
ting, it  is  clear  that  oral  evidence  is  admissible  to  prove  any 
contract,  and  the  Subordinate  Judge  should  keep  in  view 
the  distinction  between  the  actual  contract  itself  and  the 
evidence  of  it.  Exhibit  No.  8,  although  in  common  speech 
called  a  contract,  is  not  strictly  so,  but  is  only  evidence  of 
the  contract  which  is  engrossed  upon  it.  In  this  case  the 
defendant  not  being  allowed  to  produce  oral  evidence  is 
clearly  inequitable.  It  is  admitted  on  both  sides  that  the 
defendant  is  in  actual  possession  of  the  land,  and  it  is  also 
admitted  that  his  possession  is  that  of  a  tenant  of  the  plain* 
tiff.  In  No.  8  there  is  an  agreement  that  the  termination  of 
the  tenancy  is  dependent  upon  the  plaintiff  paying  the  de- 
fendant a  certain  sum,  and  the  plaintiff  in  exhibit  No.  36 
admits  this  contract.  This  document  (No.  8)  is  not  receir- 
able  as  evidence  by  Act  XX.  of  1866,  and  this  being  so,  it 
appears  to  me  the  clear  duty  of  a  Court  of  Equity  was  to 
ask  the  plaintiff  whether  he  did  agree  that  the  defendant's 
tenancy  was  to  continue  until  the  debt  was  paid.  If  the 
plaintiff  admit  this,  then  the  decision  of  the  Subordinate 
Judge  is  erroneous  on  the  merits.  If  the  plaintiff  deny  this, 
then  the  defendant  should  have  an  opportunity  to  lead 
oral  evidence  to  prove  his  contract  and  the  terms  of  his 
tenancy.  I  must,  therefore,  remand  the  case  under  Sec  854, 
for  the  determination  of  the  following  issue  : — 

"  Does  the  defendant  hold  the  land  as  a  tenant  of  the 
plaintiff  until  the  plaintiff  pay  him  the  sum  of  Bs.  200  T" 

On  the  receipt  of  the  case  with  the  further  evidence 
desired,  the  Assistant  Judge  reversed  the  decree  of  the 
Subordinate  Judge,  and  threw  out  the  plaintiff's  claim. 
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The  special  appeal  was  argued  before  Melvill  and  Eemball^ 
JJ.,  on  the  19th  of  July  1871. 

Nandbhai  Hariddsy.  for  the  special  appellant: — ^The  As- 
sistant Judge  was  wrong  in  holding  that  oral  evidence  was 
admissible  to  prove  the  contents  of  the  bond  (exhibit  No.  8), 
the  same  being  inadmissible  as  evidence  under  Act  XX.  of 
1666.  The  only^  evidence  of  importance  for  the  defendant 
being  that  bond,  and  that  being  inadmissible,  the  lower  court 
was  wrong  in  not  disposing  of  the  case  on  that  preliminary 
point,  as  the  Subordinate  Judge  had  done. 

Bhairavnaih  Mangesh  for  the  special  respondent. 

Per  Curiam  : — ^It  is  admitted  that  the  plaintiff  is  entitled 
to  recover  the  land,  unless  the  defendant  can  make  out  a 
right  to  retain  the  land  as  mortgagee.  The  agreement  as  to 
the  mortgage  having  been  reduced  into  writing,  it  can  only 
be  proved  by  the  production  of  the  writing  itself,  and  the 
document  is  in  this  case  inadmissible  from  want  of  registra- 
tion. The  defendant  cannot  be  allowed  to  produce  se** 
condary  evide&ce  of  the  contract,  and  the  plaintiff's  admission, 
made  not  in  the  pleadings,  but  in  a  deposition,  ia  merely 
secondary  evidence,  and  cannot  supply  the  place  of  the  docu- 
ment itself.  On  this  ground,  the  Court  reverses  the  decree 
of  the  lower  appellate  court,  and  restores  that  of  the  court  of 
first  instance. 

Costs  on  the  defendant  throughout. 


1871. 

Shbkh 
Ibba'biii 

V, 

Pabva'tV 
Habi. 


Decree  reversed. 
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jlf71^  Spedal  Appeal  No.  16  n/  1871. 


1/  ri    ,         /         The  Collector  op  Su'rat Appellant. 

'  •  Da'ji  J OGi  et  al Respondents. 

Chirdi  Haks — Prescription — Acquisitive  Prescription — IdmUatiom—Cim- 
tinued  Voluntary  Payments —Reg*  V.  of  1827,  Sec.  1. 

A  prescriptive  right  to  have  a  yearly  payment  made  by  Govemment  to 
a  private  individual  cannot  be  acquired  by  reason  of  a  continued  series  of 
voluntary  payments  made  to  him  by  Government  extending  over  a  period 
of  more  than  thirty  years. 

Thus  where  Govemment  paid  a  yearly  sum  of  Rs.  32-4-6  to  a  Chirdt 
Hakdar,  by  whom  no  services  in  return  were  rendered,  from  theyetr  18IS 
to  I860,  and  tlien  discontinued  such  payment  to  the  heir  of  the  last  holder, 
it  was  held  that  such  yearly  payments  gave  the  kakdar  no  prescriptiTe 
rights  against  Govemment. 

'THIS  was  a  special  appeal   from  tlie  decision  ofW.  H. 
Newnham,  Acting  Judge  of  the  District  of  Surat,  reTcrs- 
ing  tlie  decree  of  the  Assistant  Jadge  at  that  station. 

The  plaintiffs  sued  to  establish  their  right  to  a  ehirda  hah 
of  Rs.  32-4-6  per  annum,  which  they  alleged  their  famfly 
had  received  from  1818  to  I860,  when,  their  brother  Shankar 
Jogi  dying,  the  Government,  on  the  recommendation  of  their 
ofBcer  on  special  duty,  ordered  its  discontinuance. 

The  Collector,  the  defendant,  answered  that  ehirda  hak 
was  a  service  hak  ;  that  the  service  was  no  longer  required, 
and  that  the  Government  was,  therefore,  justified  in  discoB- 
tinuing  the  hah. 

The  Assistant  Judge  allowed  the  Gollector's  objection, 
and  gave  a  decree  in  his  favour,  which  was  upheld  in  appeal, 
on  the  ground  that  the  plaintiffs  had  no  right  of  action 
against  Government  in  respect  of  the  hak. 

This  decree  was  reversed  in  special  appeal  by  the  High 
Court,  which  remanded  the  cause  for  trial  on  the  merits. 

On  the  hearing  of  the  appeal  the  District  Judge  settled 
the  following  issues  : — 

I,  Is  there  any  legal  obligation  on  Government,  irrespec- 
tive of  the  length  of  time  during  which  this  hak  has  been 
paid  by  it,  to  continue  the  payment  in  perpetuity,  or  as  long 
as  it  continues  to  pay  the  toda  giras  hak  ? 
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IL    Does   the  fact  of  this  payment  having  been  made,        ^^^' 
as  is  admitted,  from  1 81 8  to  1 860,  create  a  prescriptive  right,     o?  SiTeat 
as  against  Government,  to  the  continuance  of  such  payment  ?     ^  .  ^'j 

On  the  first  issue  the  District  Judge  found  in  the  negative. 
He  was  of  opinion  that  when  the  agreement  was  made  by 
the  Grovernment  with  the  girasids  to  pay  them  their  giras 
from  the  Government  Treasury  in  consideration  of  their  re- 
signing their  right  of  levying  it  directly.  Government  did 
not  stipulate  for  the  payment  of  the  chirdd  JiaJcs,  and  they 
were,  therefore,  not  bouud  to  continue  it  any  longer. 

On  the  second  issue  Mr.  Newnham  found  for  the  chirdd 
hakdarg.  He  said :  "  The  rights  of  the  latter  were  secured 
to  them  by  the  chits,  or  sanads,  70,  71,  and  72,  and  these 
were  grants  by  the  girasids  in  perpetuity  on  condition  of 
performing  the  service  of  collection.  These  have  never  been 
formally  cancelled,  and  no  mention  appears  to  have  been  made 
of  them  when  the  girasids  agreed  that  their  dues  should  be 
collected  by  the  Government  and  paid  to  them  from  the  Trea- 
sury; they  (the  chirdd  hakddrs)  would  seem  to  have  been  left 
to  make  their  own  terms  with  the  Government.  The  girdsids 
had  created  an  incumbrance  on  their  estate  of  the  todd  girds 
dues,  in  the  shape  of  the  right  of  collection,  and  of  receiving 
commission  for  the  same,  by  sanads  which  have  not  been 
revoked,  and  when  the  Government  received  those  dues 
into  its  hands,  as  trustees  for  them,  it  must  be  held  to  have 
so  taken  them  with  the  incumbrance  created  by  the  girasids'* 

And  finding  further  that  the  plaintifis  derived  their  right 
from  the  family  of  Bajsang,  whose  sons  were  declared  life- 
grantees,  he  made  a  decree  giving  them  also  an  estate  to  that 
extent. 

The  special  appeal  was  heard  by  Gibbs  and  West,  JJ. 

Bhirajldl  Mathurddds  (Government  Pleader),  for  the  appel- 
lant : — ^There  being  no  obligation  to  pay  the  hah  to  the  hah' 
divB,  each  yearly  payment  made  by  Government  to  them 
was  purely  voluntary.  The  repetition  of  a  voluntary  pay- 
ment, even  thongh  it  be  for  a  period  of  more  than  thirty 
years,  does  not  create  a  prescriptive  right  to  have  such 
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1871.       payment  continued  for  ever.     The  origin  of  the  payment 

orSfj^T    b^^g  ascertained,  no  preaamption  can   be  raised  firom  lo&g 

V-  enjoyment.     A  chirdd  hah  is  in  the  natnre  of  moveable 

et  al. .      property  :  no  payment  has  been  made  in  respect  of  it  since 

I860,  and  the  plaintiff's  claim  is,  therefore,  barred. 

Nanabhdi  Haridas,  for  the  respondents :  — ^The  payment 
was  not  voluntary,  and  was  not  even  alleged  to  be  so  by  the 
defendants  in  their  written  statement.  A  payment  of  a 
toda  girds  hah  for  a  long  period  raises  a  presumption  of 
permanence.  The  same  rule  should  be  applied  to  chirda  hah* 
It  was  held  in  Umedsangji  v.  The  Collector  of  Surai  (a)  that 
where  Government  has  paid  a  todd  girds  hak  to  a  girdni 
for  a  long  and  uninterrupted  period  of  time,  the  onus  of 
proving  that  the  hak  is  not  perpetual  lies  upon  Grovemment. 
The  payment  to  the  holders  of  chirda  haks  for  such  a  length 
of  time  as  sixty  years  implies  that  it  was  received  and  paid  as 
of  right.  The  Collector  has  admitted  that  the  giras  hak  in 
this  case  has  been  continued  for  the  life  of  its  present  re- 
cipients, and  the  chirda  hakdars  cannot  be  deprived  of  their 
rights  for  that  period  at  any  rate.  .  The  nature  of  the  ar- 
rangement between  the  girdsid  and  the  Government  has  not 
been  shown ;  but,  whatever  it  was,  it  cannot  affect  the  chirdi 
hakddrs,  who  were  not  parties  to  it. 

Dhircyldl  Mathurddds,  in  reply : — The  decision  in  Umei- 
sangji  v.  Th$  Collector  of8&rat  does  not  apply.  The  Govern- 
ment was  a  trustee  for  the  girdsids.  There  is  no  agreement 
here  from  which  a  trust  arises.  The  payment  was  purely 
voluntary. 

The  judgment  of  the  Court  was  delivered  by 

West,  J. : — The  facts  established  in  this  case,  and  the  his- 
torical records  available  for  reference,  are  too  meagre  to 
enable  the  court  to  come  to  a  completely  satisfactory  decision 
as  to  the  legal  position  and  rights  of  chirdd  haJcddrs  in  6aja- 
r&t  before  the  introduction  of  British  rule  in  that  province. 
This  much  only  appears  certain,  that  the  ehirdddin  were 
employed  by  the  girdsids — ^whose  own  claims  are  of  soch 

(a)    7  Bom.  H.  C.  Rep.,  A.  C.  J.  50. 
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ambigaons  origin — to  collect  their  dues  from  the  villages  over       1871- 
wbich  their  right  or  their  power  extended*    On  the  establish-     q,  hv'raj 
ment  of  the  British  Government  the  direct  collection  of  the     ^  .  ^\ 
giras  haks  was  disallowed.    The  G  ovemment  itself  undertook        0t  al. 
the  collection  of  the  impost  where  it  was  recognised,  and 
paid  over  the  proceeds,  in  some  cases  under  agreement,  in 
others  without  it,  to  the  girasias  whose  title  it  admitted. 

The  collection  of  giraa  haks  bj  the  claimants  themselves 
and  their  retainers  having  ceased,  the  duty  of  the  chirddddrs 
ceased  with  it,  but  the  Gt)vemment  continued  the  payment 
to  the  latter  of  an  amount  equal  to  that  of  their  previously 
accustomed  percentage  for  many  years.  The  payments  in 
the  present  case  appear  to  have  been  made  from  1818  to  1860. 
It  is  admitted  at  the  same  time  that  no  agreement  was  ever 
entered  into  between  the  Government  and  the  plaintiffs  by 
which  the  former  bound  itself  to  continue  the  payments  to 
the  latter  in  perpetuity,  or  for  any  definite  period.  The 
contention  of  the  plaintiffs  is  that  each  single  payment  during 
forty-one  or  forty-two  years  constituted,  in  the  absence  of 
explanation,  a  fresh  admission  of  the  plaintiffs'  legal  right 
to  the  haks  in  question ;  and  thus  a  prescriptive  title  has 
been  established  by  a  continued  enjoyment  extending  beyond 
a  period  of  thirty  years.  For  the  defendant  it  is  answered 
that  no  acknowledgment  of  right  is  to  be  deduced  from  a 
bare  payment;  that  no  prescriptive  title  has  grown  up  from 
a  succession  of  acts  each  of  which  was  purely  voluntary ;  and 
that  no  legal  right  to  the  payment,  as  against  the  Govern- 
ment, having  been  made  oat  by  evidence,  the  claim  ought  to 
be  rejected. 

The  District  Judge's  view  was  that  the  girasids,  by  their 
dealings  with  the  chirdaddrs,  had  created  for  the  latter  a 
Tested  interest  in  their  share  or  percentage  of  the  giras 
hakSf  and  that  the  Govermnent,  having  itself  undertaken 
the  collection  of  these  haks,  was  bound  to  pay  the  share  due 
to  the  ehirdadars  out  of  its  collections.  The  rights,  how- 
ever, of  the  chirddddrs,  if  rights  they  really  were,  could 
not  be  affected  by  any  agreement  or  arrangement  between 
third  parties.    If  they  had  a  vested  interest  in  the  haks  the 
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^^^^-  property,  sabject  to  that  interest,  of  the  ginuias,  that  interest 
OF  Su'&AT  remained  just  the  same  after  the  agreement  by  which  the 
r,  ,^'  Government  and  the   girasids  came   to  terms  as  before. 

et  al.  What  they  say  is  that  they  were  entitled  to  levy  the  liaks  and 
deduct  a  percentage.  This  right,  if  it  subsisted,  they  might 
have  insisted  on,  notwithstanding  the  new  arrangement. 
If  it  was  denied,  they  might  have  established  it  at  biw.  If 
it  was  admitted,  they  might  have  made  it  the  basis  of  an 
actual  contract.  But  it  cannot  be  said  that  by  the  mere 
payment  any  rights  much  less  the  right  alleged  by  the 
plaintiffs,  has  been  admitted,  further  than  as  to  the  payments 
actually  made.  It  cannot  be  said  of  an  individual  payment 
without  more  that  it  involves  an,  admission  of  any  right 
beyond  that  to  the  payment  itself.  To  make  it  evidence 
of  a  further  right,  it  must  be  taken  with  other  extrinsic 
circumstances  constituting,  by  logical  inference  or  by  some 
rule  of  law,  proof  of  the  right  asserted. 

This  brings  us  to  the  question  of  prescriptive  title  set  np 
in  this  case.  The  Government  made  annual  payments  to  the 
plaintiffs  for  more  than  thirty  years.  The  enjoyment  thus 
loQg  continued  in  the  plaintiffs  constituted,  it  is  urged,  a  pre* 
scriptive  title  binding  the  Government  to  the  continuance  of 
the  payment  for  all  time  to  come,  or,  at  any  rate,  for  the 
period  during  which  the  giris  payments  shall  be  continned 
on  which  the  chirdd  Imk  was  originally  a  charge.  The 
latter  part  of  this  argument  hardly  needs  separate  consider- 
ation. The  plaintiff  relying  on  the  mere  repetition  of  the 
payments  as  itself  constituting  a  valid  title,  and  those 
payments,  by  the  admission  of  the  defendant,  not  being 
referable  to  any  temporarily  existing  right  now  expired  or 
extiuguished,  the  claim  to  them,  if  good  at  all,  is  good  in 
perpetuity.  If  the  payment  unexplained  of  sums  of  money 
annually  for  more  than  thirty  years  can  create  a  right  to 
them  which  did  not  exist  at  the  inception  of  the  practice, 
that  right  has  here  been  created  by  the  acts  of  the  Grovern- 
ment. 

The  plaintiffs,  in  jsupport  of  the  right,  point  to  Beg.  V'> 
Sec.  1,  of  1827.    What  that  enactment  says  is  that  ''when- 
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ever  lands,  houses,  hereditary  offices,  or  other  immoveable       ^^^- 

,  COLLKCToa 

property  have  been  heW  for  more  than  ''  thirty  years  by     o?  Si/rat 

any  person  as  proprietor such  possession  shall  be  re-     da'jTjoji 

ceived  as  proof  of  a  sufficient  right  of  property  in  the  same.'*  «*  «^- 
It  is  not  necessary  now  to  consider  whether  the  Regulation 
was  meant  to  afford  legislative  recognition  to  any  doctrine 
of  acquisitire  prescription — was  anything  more,  in  fact,  than 
a  simple  Limitation  Act,  making  lapse  of  time  an  answer  to 
claims,  but  not  a  foundation  for  claims.  The  words  we 
have  quoted  do  not  extend  to  the  particular  case  before  us. 
Here  there  has  not,  in  any  intelligible  sense,  been  possession 
of  anything  whatever,  nor  has  there  been  an  actual  and 
active  performance  and  enjoyment  of  the  functions  and 
emoluments  of  an  hereditary  office  as  such.  We  have,  for  the 
purposes  of  the  present  inquiry,  to  deal  with  the  bare  fact  of 
payments — on  no  acknowledged  right  and  not  connected 
with  the  performance  of  any  duties — continued  for  more 
than-  thirty  years.  If  on  this  basis  a  prescriptive  title  can 
be  built  up,  it  must  be  simply  by  analogy  to  the  rule  pre- 
scribed by  the  Begulation,  not  by  any  possibility  of  compre-  * 
hending  the  case  within  its  positive  terms. 

Von  Savigny,  in  the  course  of  his  profound  investiga- 
tion of  the  theory  of  prescription,  shows  that  the  idea  of 
prescription  as  a  direct  source  of  rights — that  is,  of  acquisitive 
prescription — ^is  quite  foreign  to  the  Civil  Law,  from  which 
it  has  been  evolved  by  the  fallacious  generalisations  of  mo- 
dem commentators.  Its  true  sense,  as  he  demonstrates, 
was  as  an  exception  or  means  of  defence  independent  of  the 
original  merits  of  ttie  case.  A  most  dangerous  consequence 
of  the  false  doctrine,  he  shows,  is  that,  taken  in  its  full 
extent,  it  includes  all  cases  of  the  exercise  or  non-exercise  of  a 
right,  even  those  in  which  the  positive  law  ascribes  no  par- 
ticular effect  to  the  mere  lapse  of  time.  That  rights  in  general 
can  be  created,  independently  of  express  rules,  by  the  mere 
lapse  of  time,  he  proves  to  be  an  idea  resting  on  no  sound 
principle,  and,  as  an  instance  of  the  false  conclusions  to 
which  it  leads,  he  gives  the  case  of  payment  of  interest  on  a 
i^npposed  obligation  for  thirty  years  being  taken  as  affording 

a  prescriptive  basis  for  the  obligation  itself. 
Tin. — 23  A  c 
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1^^-  The  English  law  of  prescription  is  neatly  smnmsrised  in 

OF  St'KAT  Shelford's  Real  Property  Statutes^  p.  25  et  seq.  From  fkis  it 
^  ,  ^'  will  be  seen  that  prescription  in  that  law  signifies  an  indiri* 
tt  al  dual  right,  or  rather  the  source  of  an  indiyidnal  liglit  in 
immemorial  u^ge,  which  right  attaches  to  the  person  or  to 
the  estate.  From  such  immemorial  usage  a  presampiaon 
arises  of  a  g^nt  once  made  npoQ  which  it  was  foonded.  A 
title  to  lands  or  other  corporeal  substances  cannot  be  made 
by  prescription.  On  account  of  the  formalities  essential,  es- 
pecially those  formerly  essential,  to  a  ralid  transfer  in  tbe 
case  of  such  property,  ''more  certain  evidence  may  be  had," 
and  supersedes  the  mere  usage  which  is  the  only  mode  of 
enjoying  an  incorporeal  hereditament.  Thus  ''prescription 
by  immemorial  usage/'  it  is  said,  "  can  in  general  only  be 
for  incorporeal  hereditaments  which  may  be  created  bj 
grant,"  as  distinguished  from  corporeal  property,  in  whick 
livery  of  seisin  and  retention  of  possession  are  possible. 

The  immemorial  usage  necessary  to  ground  a  title  by 
prescription  could,  however,  be  satisfactorily  proved  in  only 
a  few  of  those  cases  in  which  it  had  actually  subsisted.  Per- 
ceiving this,  and  moved  by  an  instinctive  sympathy  in  iavonr 
of  long  possession,  "  the  courts  have  interpreted  an  enjoy- 
ment of  an  incorporeal  right  for  the  period  of  forty  years,  or 
even  twenty  years,  unless  rebutted  by  other  circumstances, 
as  presumptive  evidence  that  the  right  has  subsisted  time  out 
of  mind,  and  consequently,  unless  its  origin  could  be  proved, 
a  sufficient  foundation  for  establishing  a  prescriptive  rigbt." 
But  the  principle  prevailing  as  amongst  private  persons  was 
always  qualified  as  regards  the  Crown  by  the  maxim  '^Nullum 
tempus  occurrit  regi"  This  Lord  Hobart  calls  especially  "  the 
King's  plea:"  because,  although  it  is  but  reasonable  that  pri- 
vate persons  should  lose  the  rights  which  they  have  long 
disused,  it  would  not  be  just  that  the  King  (and  throngb 
him  the  public)  should  suffer  in  the  same  way  through  the 
negligence  or  corruption  of  public  officers  whose  duties  and 
interests  may  tend  in  contrary  directions.  By  some  Acts  of 
Parliament  the  Crown's  powers  of  recovery  are  expressly 
limited  like  those  of  private  persons,  but  where  this  is  not 
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the  case  the  prerogative  is  not  touched  by  mere  general       1871. 
words.    Thus  where  even  an  actual  enjoyment  of  an  incor-     of^s^bat 

poreal  hereditament  had  been  continued  for  centuries  as  of    ^  ,'^' 
'^.  Da'ji  Jooi 

righfc^  the  holder  helping  himself  to.  that  to  which  he  was^  or  et  al 
was  supposed  to  be^  entitled^  the  Crown^  according  to  the 
English  Common  Law^  could  still  step  in^  and^  as  would  be 
said  in  this  country,  '^resume  the  hah"  or  "  indm/'  unless  a 
granfc  could  be  produced  or  proved^  which  grant,  if  in  de- 
rogation of  public  right,  must  have  been  made  on  good 
consideration,  as  of  the  concession  of  a  right  of  passage  as 
a  ground  for  a  grant  of  tolls. 

An  incorporeal  hereditament  is  defined  as  a  '^  right  issuing 
oat  of  a  thing  corpoitete,  whether  real  or  personal,  or  concern- 
ing, or  annexed  to,  or  exerciseable  within  the  same/'  This* 
definition  is  not  expressed  with  scientific  accuracy,  but  what 
it  points  to  is  evidently  the  exercise  of  rights  over  property 
recognised  in  its  bulk  as  owned  by  another.  It  cannot  be 
said  that  the  receipt  of  money  paid  on  no  claim  or  acknow-> 
ledgfment  of  a  right  over  any  particular  corporeal  property 
falls  within  this  notion.  Such  a  payment  then  is  of  the- 
natore  of  a  simple  annuity,  perhaps  a  purely  optional  allow- 
ance, paid  from  year  to  year.  On  such  a  bare  payment  or 
series  of  payments  traced  definitely  to  its  origin  forty  years 
back,  it  is  clear  that  a  prescriptive  title  to  payment  for  ever, 
or  even  for  one  year  more,  cannot  be  built  up,  ax^cording  tO' 
the  English  law. 

As  to  the  Hindd  law  on  this,  subject  not  much  need  be* 
said,  as  it  was  not  relied  upon  in  argument  on  either  side*. 
That  law  appears  not  to  dwell  on  the  distinction*  between 
possession  and  the  exercise  of  rights  unconnected  with 
possession.  The  lapse  of  Sm&rtak&la,  or  the  period  to  which 
the  memory  of  man  extends  measured  by  three  generations,, 
reckoned  equal  to  a  hundred  or  to  sixty  years  (Stokes's 
Hindu  Law  Books,  p.  31 ;  Colebrooke,  Dig.,  Bk.  V.,  T.  395)^ 
appears  to  give  an  absolute  title  to  one  in  possession  or  in 
enjoyment  of  a  right,  but  though  three  descents  cast  furnish 
T^imdfaeie  evidence  of  title  to  the  thing  possessed,  yet  this- 
is  not  at  4JI  an  indisputable  presumption.    Nilkantha,  in  the- 
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^^^'       Vyavalidra  Maydkha  (Ch.  II.,  Sec.  IL,  1),  says  approvingly : 

OP  Si/BAT     ''  Narada  declares  the  imperfection  of  (right  in)  the  thing 

D  'Ji  Jo       contested  when  supported  by  enjoyment  only :  '  He  who 

et  aZ.        simply  pleads   possession  but  no   title,   in  consequence  of 

proving  such  false  possession  is  to  be  considered  a  thief." 

Here  there  was  not  possession  of  anything^  nor  enjoyment, 

on  an  acknowledged  claim  of  right :  no  ground,  therefore,  for 

the  establishment,  as  against  the  Gbvemment,  of  a  right  to 

payment  in  future. 

From  whatever  direction,  therefore,  we  approach  this  ques- 
tion, no  title  by  mere  prescription  appears  to  have  been  made 
oufc.  It  may  be  a  subject  for  some  regret  that  the  Goven- 
ment  should,  by  continuing  the  payments  for  so  long  a 
period,  have  encouraged  the  notion,  which  was  almost 
certain  to  spring  up,  that  they  WQre  made  in  performance  of 
a  legal  duty,  not  of  mere  grace ;  but  the  mere  &ct  of  pay- 
ment to  a  man  of  that  to  which  he  is  not  entitled  is  never  in 
itself  an  injury,  so  as  to  afford  him  a  just  ground  of  com- 
plaint when  the  payment  afterwards  ceases.  It  is  only  as 
raising  in  certain  cases  a  presumption  of  the  existence  of  a 
right,  of  which  other  evidence,  through  the  lapse  of  time, 
is  not  forthcoming,  that  the  frequent  repetition  of  actsanch 
as  payments,  when  unexplained,  becomes  in  effect,  though 
incidentally,  the  foundation  of  rights.  Here  there  is  no 
room  for  such  a  presumption :  the  title,  if  there  be  one,  may 
be  traced  back  as  well  as  the  payment;  and  we  must  reverse 
the  decree  of  the  District  Court,  with  costs  throughout  on 
the  respondent. 

Decree  revened. 
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Special  Appeal  No.  291  0/ 1871.  25ov.  20. 

Va'sudev  Da'ji  Appellant. 

Baba'ji  Ra'nu    Respondent. 

Estoppel-— Landlord  and  Tenant — Payment  of  Rent  Admitted — Tenant*  $ 
Right  to  dispute  Title  of  Landlord, 

If  the  existence  of  a  tenancy  be  established  by  the  fact  of  the  tenant's 
payment  of  rent  to  his  landlord  or  otherwise,  the  tenant  cannot  ordinarily 
dispute  the  title  of  his  landlord  in  a  suit  brought  against  him  for  recovery 
of  possession.  He  must  first  give  up  possession,  and  then,  if  he  has  any 
title  aliunde,  thst  title  may  be  tried  in  a  suit  of  ejectment  against  the 
landlord. 

THIS  was  a  special  appeal  from  the  decision  of  B.  F.  Mac« 
tier^  Judge  of  the  District  of  Sat&r^^  confirming  the 
decree  of  the  Munsif  of  A^sth&. 

The  plaintiff  sued  to  recover  a  piece  of  land  from  the 
defendant,  alleging  that  his  agent,  Ganesh,  had  let  it  on  a 
lease  for  three  years  to  the  defendant,  who,  thongh  the  term 
mentioned  in  the  lease  had  expired,  refused  to  vacate*  The 
plaintiff  also  alleged  that  his  agent  had  sued  the  defendant  in 
the  Mdmlatd&r's  Court  for  rent  of  the  samp  piece  of  land  on 
the  identical  lease,  which  was  found  proved,  and  had  recov- 
ered judgment. 

The  defendant  denied  the  plaintiff's  title,  and,  asserting  his 
own,  alleged  that  the  land  had  been  mortgaged  by  his  father 
to  the  father  of  the  plaintiff  in  1807,  but  released  in  1852. 
He  produced  two  cancelled  mortgage-bonds  in  support  of  his 
allegation.  In  a  deposition,  however,  given  by  him  in  the 
coarse  of  this  suit,  the  defendant  admitted  that  ever  since 
the  M^mlatd&r's  decree  he  paid  rent  regularly  to  the  plaintiff. 

The  court  of  first  instance  rejected  the  claim,  and  the  court 
of  appeal  arrived  at  the  same  conclusion.  They  both  con- 
sidered the  evidence  bearing  on  the  genuineness  of  the  plain - 
tiflp's  lease  unsatisfactory,  and  pronounced  it  to  be  a  forgery. 

The  Special  appeal  was  heard  by  Melvill  and  Kemball,  JJ. 

Bahiravn&th  Mangesh,  for  the  special  appellant: — ^The 
M&mlatdfr'a  court  was  a  court  of  competent  and  exclusive 


176  BOHBAT  HIGH  COUBT  BEFOBTS. 

^^^'       jurisdiction  for  tte  trial  of  rezit*saits,  in  which  it  had  to  de- 
,;.  termine  whether  or  not  a  contract  of  tenancy,  expressed  or 

^Rj^v  i™pl^®^9  existed^  and  whether  or  not  the  defendant  was  the 
plaintiflPs  tenant :  Eeg.  XVII.  of  1827,  Sec.  xxn.,  cl.  S;M 
Mahalaishmi  v^^Andhyaru  Keshavrdm  Narsirdm  (a).  Judg- 
ment of  a  court  of  exclusive  jurisdiction  directly  upon  tlie 
point  is  conclusive  upon  the  same  matter  between  the  same 
parties  coming  incidentally  in  question  in  another  court 
for  a  different  purpose :  Duchess  of  Kingston's  Case  (b). 
The  judgment  of  the  MSmlatddr  obtained  by  (Janesh, 
about  whose  managership  there  was  no  dispute  in  the  lower 
court,  is  such  a  judgment.  It  cannot  be  disputed  in  this,  and 
is  conclusive.  The  effect  of  not  considering  this  conclusive  is 
to  allow  the  tenant  to  dispute  his  landlord's  title,  recognised 
by  a  judicial  decree.  He  mi^st  first  put  an  end.  to  his 
tenancy  by  giving  up  possession,  and  then  if  he  has  any 
title  aliunde  have  it  iaried  in  ejectment :  Doe  d»  Knigkt  v. 
Lady  Smyths  (c).  The  District  Judge  has,  moreover,  foand 
that  the  defendant  has  not  explained  the  fact  of  his  having 
paid  rent;  and,  as  long  as  he  has  not  done  so,  he  cannot 
retain  possession :  vide  Smith's  L.  C,  Vol.  IL,  pp.  757-759. 

There  was  no  appearance  for  the  special  respondent. 

MsLViLL,  J. : — It  is  to  be  regretted  that  the  respondent 
is  not  repztesented  before  us,  but  in  his  absence  we  are  ob- 
liged to  come  to  the  conclusion  that. the  decree  in  his  favour 
cannot  be  sustained.  There  seems  to  haye  been  no  dispute 
in  the  court  of  first  instance  as  to  the  authority  of  Gaaesh 
to  act  as  manager  for^  V&sudev.  In  regard  to  the  existence 
of  a  tenancy,  we  find  that  not  only  was  a  decree  for  rent 
made  and  enforced  against  the  defendant  by  the  Mimlaidar 
in  1863,'but  in  his  deposition  given  in  the  present  suit  in 
1868  tiie  defendant  admits  that  he  [has  ever  since  paid  rent 
regularly  to  the  plaintiff,  and  he  offers  no  explanation  what* 
ever  of  his  having  done  so.  Without  deciding  positively 
what  may  be  the  legal  effect  of  the  M^mlatd&r's  decision, 
we  think  that  the  defendant  is  concluded  by  the  unexplained 

(a)    S  Bom.  H.  C.  Rep.  185,  2ad  «d. 
(6)    2  Sm.  L.  Ca.  %19  (6th  edn.).     (e)  4  M.  and  S.  347. 
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payment  of  rent  from  disputing  the  plaintiff's  title  in  the  1871. 

present  suit :  Cooper  v.  Blandy  ((Q,  Doe  d.  Marlow  v.  Wiggins  ^dI^ji'^ 

(e).    The  defendant  must  give  up  possession  to  the  plaintiff^  ,v*, 

and  then  if  he  has  any  title  aliunde,  that  title  may  be  tried  '  Aa'nv. 
in  a  suit  of  ejectment  brought  by  him  against  the  present 
plaintiff:  Doe  d.  Knight  v.  Lady  Stay  the  (/). 

The  decrees  of  the  courts  below  are  reversed^  and  the 
claim  allowed.    Costs  on  the  respondent  throughout. 

Decrees  reversed.      '  /  , 


Special  Appeal  No.  316  0/ 1871 .  1871. 

Mot.  2S« 


Da'modhab  Tuua'ba'm   , Appellant. 

LatjiU  EIhusa'lda's Eesp(mdent. 

Attachment  of  Property  of  third  person — Action  ex  delicto — Trespass, 

A  judgment-creditor  who  attaches  property  which  does  not  belong  to 
Lis  judgment-debtor  commits  a  trespass,  for  which  he  is  responsible  in 
damages,  even  though  he  may  have  acted  without  malice  and  mistakenly. 

THIS  was  a  special  appeal  from  the  decision  of  W.  M.  P. 

Goghlan,  Judge  of  the  District  of  Thani^  reversing  the 

. 

decree  of  the  Subordinate  Judge  at  Bassein. 

The  claim  in  the  original  suit  was  to  recover  damages  on 
account  of  unlawful  and  wrongful  detention  by  the  defendant 
of  the  plaintiff's  personal  property,  namely,  a  boat.  The 
plaint  set  forth  that  the  defendant  wrongfully  caused  the 
plaintiff's  boat  to  be  attached  in  execution  of  his  decree 
against  one  Degin ;  that  the  plaintiff  had  contracted  to  sell 
the  boat  to  one  Naoroji  for  Bs.  1,825,  but  that  the  plaintiff 
being  unable,  in  consequence  of  the  attachment,  to  deliver 
the  boat  to  Naoroji  within  the  stipulated  time,  the  latter  re. 
covered  damages  from  him  for  the  delay ;  and  that  when  the 
boat,  on  being  released  from  attachment,  was  sold  by  a  public 
sale,  the  price  it  fetched  fell  short  of  the  price  agreed  upon 
by  Naoroji  by  Es,  510. 

(rf)    I  Bing.  N.  C.  45.     {e)    4  Q.  B.  367.         (/)    4  M,  &  S.  347. 
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1871.  The  plidntiff  estimated  Ids  damages  as  follows : — 

Da'modhae 

Tulja'ra'k  Damages  paid  to  Naoroji    Bs.    351    0  0 

^^'  Loss  at  public  sale  „     510   0  0 

Khusa'lda's.         Interest  at  one  percent,  on  Rs.  1,325 „     138  10  0 

Rs.    999  10  0 

The  defendant,  Lalla,  answered  that  his  judgment-debtor, 
and  not  the  plaintiff,  was  the  owner  of  the  boat,  and  that  lie 
(Lalla)  was  not  liable  in  damages. 

The  Subordinate  Judge  at  Bassein  found  that  the  real  loss 
sustained  in  consequence  of  the  attachment  amounted  to 
Bs.  285,  to  which  he  decreed  the  plaintiff  entitled.  He  also 
awarded  interest. 

Mr.  Coghlan  disallowed  the  entire  claim,  on  the  ground 
that  no  action  lav.  The  following  is  an  extract  from  his 
judgment: — '^ The  defendant,  Lallu  Khusdldis,  haying  ob- 
tained a  decree  of  the  court  against  his  debtor.  Begin,  attached 
a  boat  in  Degin's  possession.  It  turned  out  afterwards  that 
the  boat  at  the  time  really  belonged  to  the  plaintiff,  to  whom 
on  inquiry  the  court  made  it  over*  The  boat  had  formerly 
been  Degin's  property.  There  is  no  allegation  of  malice,  or 
that  the  defendant,  Lallu,  knew,  or  had  reason  to  beliefe, 
that  the  boat  was  not  still  the  property  of  Begin,  as  it  had 
formerly  been.  The  plaintiff  may  have  suffered  loss,  but 
legally  there  has  been  no  injury,  the  defendant's  conduct 
haying  been  that  of  a  reasonable  man  carrying  out  a  decree 
of  a  court  in  the  usual  manner •'' 

The  special  appeal  was  heard  before  Melvill  and  KeicbaU; 
JJ. 

Shdntdrim  Ndrdyan,  for  the  appellant : — ^The  yiew  of  the 
lower  appellate  court  as  to  the  law  of  wrongs  is  erroneous. 
This  was  an  action  ex  delicto.  The  tort  alleged  was  a  tort; 
to  personal  property.  This  kind  of  tort  is  distinguished  into 
two  classes — torts  to  personalty  in  possession,  and  torts  to 
personalty  out  of  possession.  In  this  case  the  lower  court 
holds  it  to  be  an  admitted  fact  that  the  judgment-creditor, 
Lallu  Khusdldds,  attached  and  seized  the  boat  in  his  judg- 
ment-debtor Begin's  possession,  whereas  exhibit  No.  41— 
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wliich  is  a  judgment  between  the  present  parties,  passed        ^^^- 
when  the  special  appellant  applied  for  the  removal  of  the    ^^'mpdhar 
attachment,  and  the  recovery  of  the  property,  under  Sec.  246  v. 

of  the  Code  of  Civil  Procedure,  and  is,  therefore,  conclusive  Khusa'lda's*. 
—shows  that  the  contrary  was  the  fact,  namely,  that  the  boat 
was  in  the  possession  of  the  special  appellant.  I  am  entitled 
to  speak  of  the  tort  alleged  in  this  case  as  of  a  tort  to 
personalty  in  possession*  Now  the  seizure  of  a  boat  caused 
to  be  made  by  Lallu,  as  the  judgment-creditor  of  Degin,  was 
clearly  a  trespass.  It  was  a  direct  wrongful  interference 
with  property  in  possession,  or,  as  Broom  describes  it  (Com- 
mentaries, 3rd  ed.,  p.  789),  it  was  "a  tort  to  personalty  in 
the  possession  of  the  owner  constituted  by  the  wrongful 
deprivation  of  that  possession."  It  was  not  at  all  necessary 
that  there  should  be  any  malice,  or  any  allegation  of  it,  or 
any  knowledge  as  to  who  was,  or  who  was  not,  the  owner. 
Apart  from  all  malice,  even  an  innocent  person  may  be  guilty 
of  trespass,  and  liable  to  be  sued  for  it — even  madmen  and 
infants  having,  in  the  eye  of  the  law,  no  immunity  from  the 
consequences  of  a  trespass.  Nor,  in  accordance  with  the 
practice  of  all  courts,  was  there  any  protection  to  the  attach- 
ing creditor,  or  even  to  the  Sheriflf  or  the  Niizar,  from  the 
fact  that  the  seizure  was  effected  in  the  prosecution  of  a 
court's  order  in  the  execution  of  a  decree.  In  England  such 
actions  are  constantly  brought  against  the  Sheriff,  and  there 
is  no  reason  why  .the  person  who  procured  the  trespass  at 
the  hands  of  the  officer  who  stands  in  the  place  of  the 
Sheriff,  namely,  thoNizar,  should  not  be  responsible  for  what 
he  caused  to  be  done. 

Bdv  Salieb  Vishvmiaih  Ndrayan  MaiidUhj  contra  : — The 
court  below  finds  that  the  boat  was  in  Degin's  possession. 
Indeed  it  notes  it  as  an  admitted  fact.  If  it  was  in  De- 
gin's  possession,  the  judgment-creditor  was  quite  justified 
in  seizing  it  as  the  property  of  his  judgment-debtor,  Degin, 
although  it  afterwards  proved  to  be  the  property  of  another, 
and  was  thereupon  restored  to  that  other,  namely,  the  plaintiff 
in  this  case.  There  was  no  wrong  here.  The  case  of  Davies 
V.  Jenkir^  {a)  shows  that  if  the  wrong  man  have  been  served 

(fl)    1 1  M.  &  W.  745. 
vui. — 24  A  c 
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^^7^-       with  the  writ  of  Bommons^  and  sued  as  the  defendanti  mucli 
Da'modhar  inconvenience  and  some  peconiary  loss  may  thus  be  entailed 
V.         upon  the  defendant^  yet  he  has  no  remedy.    This  is  a  case 
'khusa^da's.  ^^  ^^^  fi^  mistake  in  which  no  legal  wrong  is  involved. 

The  judgment  of  the  court  was  delivered  by 

Melvill,  J. : — We  are  unable  to  agree  with  the  District 
Judge  in  holding  that  the  plaintiff  has  no  cause  of  action. 
We  think  that  a  judgment-creditor  who  attaches  property 
which  does  not  belong  to  his  judgment-debtor  commits  a 
trespass^  for  which  he  is  responsible  in  damages^  even  though 
he  may  have  acted  without  malice  and  mistakenly.  We  do 
not  know  that  there  has  been  any  previous  decision  of  this 
court  on  the  subject^  but  it  has  been  discussed  at  length  and 
determined  by  the  Calcutta  Court  in  Mussamut  Stibjan  Blli 
and  others  v.  Sheikh  Sariatulla  {}>).  We  reverse  the  decree 
of  the  District  Judge,  and  remand  the  case  in  order  that  it 
maybe  determined  what  damages  the  plaintiff  has  sustained: 
costs  to  follow  final  decision. 

Decree  reversed  and  case  remanded. 


Nov.  24.  Special  Appeal  No.  358  of  1871. 

Ba'lkrishna'  Govind  Ga'dgil Appellant. 

•      •  • 

Na'ra'yan  Sakha'ba  m  et  al Respondents. 

Mil  Land — Assessment — Survey — Forfeiture. 

A  person  who  fails  at  the  Survey  to  take  up  mal  land»  which  he  heU 
without  assessment  before  the  Survey,  and  allows  it  to  be  taken  up  by 
another  cultivator  who  pays  the  assessment  upon  it,  must  be  held  to 
have  forfeited  his  claim  to  such  land. 

npHIS  was  a  special  appeal  from  the  decision  of  George 

Ayerst,  Acting  Assistant  J.udge  at  Thdnd^  confirming 

• 

the  decree  of  the  Munsif  of  Bhivadi. 

The  plaintiffs  sued  to  prevent  the  defendants  from  ob- 
structing them  in  their  enjoyment  of  a  piece  of  land,  Surrey 
No.  66,  alleged  to  be  the  mdl  attached  to  a  field  called 
''  TulMi." 

(6)  3Beng.  L.  R.,  A.  J.  41:^. 
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The  defendant,  Bdlkrishna,  answered  that  the  land  did  not       ^^^- 

belong  to  the  '^TuUdi^'  field  :  that  its  qriffinal  owiierwas  one  BA.'LKKi8HirA' 
°  ,  *      .  G.  Ga'dgil 

Kondgi  Mhdr,  who  sold  it  to  one  Hir^sing,  from  whom  the         v. 

T^  k  'hjl'  tan 

defendant  purchased  it,  and  that  he  had  been  in  possession    sakha'ra'm 
thereof  ever  since  his  purchase  in  1865.     The  other  defend-        **  *^* 
ants  either  corroborated  the  story  of  B&lkrishna,  or  denied 
any  knowledge  of  the  sales. 

The  court  of  original  jurisdiction  awarded  the  claim,  and 
the  court  of  appeal  also  did  the  same. 

The  special  appeal  was  heard  by  Melvill  and  Kemball,  JJ. 

SJiantaram  Nardyan,  for  the  appellant: — ^It  has  been  held 
that  mal  land  not  taken  up  at  the  Survey  is  forfeited,  and 
may  be  given  away  to  any  one  for  .'purposes  of  revenue : 
seo  Ndni  Dhogu  Patil  v.  The  Collector  of  Thina  and  another ^ 
S.  A.  No.  6  of  1864,  decided  by  Foebes  and  Couch,  JJ.,  on 
the  13th  of  September  1864. 

Bahlmvndth  Mangesh  appeared  on  behalf  of  the  special 
respondent. 

The  judgment  of  the  court  was  delivered  by 

Melvill,  J. : — We  do  not  think  that  the  circumstances  of 
this  case  have  been  sufiiciently  investigated,  and,  therefore, 
remand  it  for  reconsideration  and  a  new  decision.  From  the 
plaint  it  would  appear  that  the  land  in  dispute,  which  is  inal 
or  rab  land^  and  forms  a  separate  Survey  number.  No.  66, 
has  not  been  entered  in  the  plaintiflPs  name  since  the  Survey, 
but  that  it  was  then  entered  in  the  name  of  Kondgd  Mhfir, 
through  whom  the  defendant  says  that  he  derives  his  title ; 
and  it  is  now  entered  in  the  defendant's  name,  as  appears 
from  the  receipt-books  put  in  by  him.  The  defendant  also 
alleges'  that  the  plaiutiif  has  never  paid  the  Government 
assessment  (which  was  for  the  first  time  imposed  on  the  7ndl 
laud  at  the  Survey),  but  that  it  has  been  paid  by  him  (de- 
fendant) and  those  through  whom  he  claims.  The  Assistant 
•Fudge  has  considered  this  point  immaterial,  but  it  is  really 
of  great  importance.  The  decision  of  the  Acting  Judge  of 
ThanS  in  Appeal  Suit  No.  413  of  1862,  dated  17th  July  1863, 

• 

and  which  was  affirmed  by  this  court  in  Special  Appeal  No. 
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^^^'       6  of  1864,  shows  that  a  person  who  fails  at  the  Survey  to 

Ba'lkwshwa'  take  up  nml  land  which  he  held  without  assessment  before  tk 
Q.  Ga  dgil 

V.  Survey,  and  allows  it  to  be  taken  up  by  another  cultivator 

Tiff  »'»»'•»  V 

Sakha'ra'm  ^^^  P^ys  ^t®  assessment  upon  it,  must  be  held  to  have  for- 
**  *^  feited  his  claim  to  such  land.  It  does  not  appear  whether  this 
had  happened  in  the  present  case.  This  is  a  point  into  which 
the  Assistant  Judge  should  inquire,  and  we  think  that  he 
should  also  reconsider  the  other  evidence.  It  is  to  be  ob- 
served that  the  deed  of  sale,  exhibit  No.  3,  speaks  of  the  mil 
land  of  the  field  "  Tulldi"  as  being  on  the  south  of  the  field, 
while  in  the  plaint  the  land  claimed  is  stated  to  be  to  the 
north  of  the  field  ''  TuUdi.'' 

Decree  reversed  and  case  remanded. 

AuguBtT.  Special  Appeal  No.  180  of  1871. 

Ba'pu  Ea'm  Pabbhu    Appellant. 

Visa'ji  Chando  Saktanekae  BespondenU 

Joint  KabuIayatdars—EjTc/tfsioe  Collection  by  one  Kabul^yatdar— 

Prescription, 

Where  a  kabuldyatdar  collected  Government  revenue  for  more  than 
thirty  years,  the  kabidayat  being  signed  each  year  by  his  co-kabnlajfatdoT 
as  well  as  by  himself,  it  was  hold  that  by  so  doing  he  had  not,  under  tbc 
circumstances,  acquired  a  prescriptive  right  to  collect  the  revenues  to  the 
exclusion  of  his  cO' kabuldyatdar. 

npHIS  was  a  special  appeal  from  the  decision  of  A.  Lyon, 
Assistant  Judge  of  Eatndgirf,  in  Eegular  Appeal  No. 
462  of  1868,  confirming  the  decree  of  the  Muusif  of  Khare- 
patan. 

The  plaintiff  was  the  hereditary  KulJcarni,  and  the  de- 
fendant the  hereditaiy  GdmJcar  or  Mirasiy  of  the  village  of 
A'chrd.  The  village  is  partly  imm  and  partly  the  property 
of  Government,  and  the  revenue  collected  is  payahle  in 
part  to  the  temple  committee,  as  managers  of  the  indm^  and 
partly  to  Government. 

The  plaintiff  brought  this  action  to  recover  from  the 
defendant   certain  money  which  the  plaintiff  had  a  right 
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to  collect,  but  which  the  defendant  had   collected.     The       1871. 

money  collected  was  the  revenue  due  by  the  dhareharis  of  the    Ba'pu  Ba'm 
.„  Pabbhu 

village.  V. 

Visa'ji  C. 
The  Munsif  found  that  the  plaintiff  alone  had  the  right  to  Saktanekab. 

collect  the  revenue,  and,  therefore,  awarded  his  claim. 

In  appeal  the  Assistant  Judge  confirmed  the  decree,  and 
recorded  the  following  reasons  for  his  decision  : — 

"  On  the  first  issue  I  think  that  originally  both  parties  had 
a  right  to  collect.  The  principal  evidence  of  this  is  the  fact 
that  both  execute  the  kabuldyats. 

"  On  the  second  issue  I  am  of  opinion  that  the  plaintiff 
has  had  exclusive  enjoyment  of  the  right  for  thirty  years 
as  owner,  and  has,  therefore,  acquired  a  prescriptive  title. 
Throughout  the  case  there  is  no  evidence  of  collections  by 
the  defendant.  Every  item  collected  up  till  the  date  of  this 
dispute  was  collected  by  the  plaintiff.  The  deposition  No. 
26,  made  in  1841,  shows  clearly  that  the  Kulkarni  then,  and 
for  several  years  before  that,  exclusively  collected  the  rents^ 
The  defendant  himself  therein  says :  '  The  plaintiff  takes  the 
rents  and  all  responsibility  for  profit  and  loss ;  I  don^t  take 
any  of  the  rents.'  Before  the  defendant  could  speak  of  this 
practice  as  customary,  it  must  have  continued  for  some 
years.  That  the  defendant  did  make  this  statement  is,  I 
think,  sufficiently  established,  considering  the  date  of  the 
document,  by  the  evidence  of  the  Aval  Karhun,  No.  81,  and 
the  Karhuuj  No.  74. 

"  I  affirm  the  decree  with  costs.'* 

The  special  appeal  was  argued  before  Mglvill  and  Kem- 
BAa,  JJ.,  on  the  7th  of  August  1871. 

bhirajldl  Mathurddds,  for  the  special  appellant  : — The 
Assistant  Judge  was  wrong  in  holding  that  thirty  years' 
collection  of  the  revenue  by  the  plaintiff  previously  to  the 
institution  of  the  suit  was  sufficient  to  constitute  a  prescrip- 
tive right  in  his  favour.  Such  collection  is,  by  the  defendaut 
signing  the  habuldyat,  proved  not  to  have  been  adverse. 

Shdntdram  Ndrdyan  for  the  special  respondent. 
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^^^  Per  Curiam  : — The  Assistant  Judge  lias  found  as  a  £act 

BVpu  Bam  on  the  first  issue  that  both  parties  originally  had  a  right  to 
V,  collect  the  revenue.  On  the  second  issue  he  has  found  tliat 
Baktankkab.  ^^^  defendant  has  lost  this  right  because  he  has  not  exer- 
cised it  for  thirty  years.  The  finding  on  this  point  is  not 
very  satisfactory^  for  the  Assistant  Judge  has  mistaken  the 
date  of  exhibit  No.  26,  which  is  1856,  and  not  1841.'^  But 
even  supposing  that  the  actual  collections  have  been  made 
by  the  plaintiff  for  thirty  years,  we  do  not  think  that  the 
defendant  has  thereby  forfeited  his  right.  The  fact  that  he 
or  one  of  his  family  has  all  along  executed  the  kabulayaU 
jointly  with  the  plaintiff  shows  a  continuous  assertion  of  his 
right  by  the  defendant,  and  an  admission  of  it  by  the  plain- 
tiff. It  is  argued  before  us  that  the  defendant's  signature 
to  the  Icabuliyats  was  allowed  as  a  mere  honorary  distinc- 
tion, and  imports  nothing ;  but  this  is  inconsistent  with 
*  the  Assistant  Judge's  finding  that  the   defendant's  family 

originally  had  as  much  right  to  collect   the  revenue  as  the 
plaintiff's  family.     There  is  no  doubt  that,  as  an  ordinary 
rule,  joint  Icabiiliyatdars  make  themselves  jointly  respon- 
sible for  the  Government  revenue,  and,  as  a  necessary  con- 
sequence of  their  liability,  have  an  equal  right  to  manage 
the  village ;  and  it  would  be  very  difficult  to  hold  that  one 
of  two  kahuldyatddrs  who  collects  a  portion  of  the  revenue 
does  so  illegally.     He    is,   of  course,    responsible  to  his 
partner  for  the  due  application  of  the  money  received,  but 
it  is  difficult  to  see  how  he  can  be  made  to  refand  it  as 
money  had  and  received  for  his  partner^s  use.     We  think 
that  the  decrees  of  the  courts  below  must  be  reversed,  and 
the  claim  disallowed  with  costs. 

Decrees  of  lower  courts  reversed. 
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Special  Appeal  No.  480  of  1869.  1871. 

Nov.  7. 

Pita'mbae  Dha'ri Appellant.     

Sambha'jiea'v  Respondent. 

Boundary  Dispute — Revenue  Survey — Bombay  Act  J.  of  1865 — Bombay 

Act  IL  oflSeO^Act  III.  0/1846. 

"  Boundar)'  dispute,"  as  used  in  the  Survey  Act  (Bombay  Act  I.  of 
1865),  means  a  contention  between  two  neighbouring  land-proprietors  as 
to  where  a  boundary  line  or  boundary  marks  has  or  have  been  fixed  by 
the  Survey  officers.  After  the  functions  of  the  latter  officers  have  ceased 
in  a  district,  the  Collector,  acting  under  Act  III.  of  1846,  is  the  proper 
officer  to  determine  such  a  dispute,  and  fix  the  ])roper  position  of  the 
boundary  marks. 

But  where  a  landholder  claims  to  recover  from  a  neighbouring  holder 
land  alleged  to  have  been  usurped  or  encroached  upon  by  the  latter,  the 
person  aggrieved  must  file  his  plaint  in  court  (which  in  the  case  of  a 
claim  for  mere  possession  may  be  the  Court  of  the  Mamlatdar  or  the 
ordinary  Civil  Court),  where  the  determination  of  the  Collector  as  to  the 
proper  position  of  the  boundary  line  or  marks  (although  it  of  itself  confers 
or  withdraws  no  right  of  possession)  affords  valuable  evidence  in  adjudica-  « 

ting  upon  the  rights  of  the  partie3. 

TBGES  was  a  special  appeal  from  tlic  decision  of  A.  C.  Watt, 
Acting  Assistant  Judge  at  Ponu,  annulling  the  decree  of 
the  Munsif  of  Talegim. 

In  his  plaint  the  plaintiff,  Pitimbar  Dhari,  alleged  that 
he  owned  a  piece  of  land.  Survey  number  12,  in  the  village 
of  Wagoli,  tarf  Haveli,  in  the  district  of  Puni,  and  that  the 
defendant,  Sambhajiriv,  by  disturbing  the  boundary  stones 
fixed  to  divide  his  own  field  from  that  of  the  plaintiflT,  had 
thereby  encroached  upon  the  land  of  the  latter,  and  prayed 
that  the  boundary  stones  might  be  restored  to  their  original 
position,  and  that  the  land  thus  encroached  on  might  be 
made  over  to  his  possession,  with  the  trees  standing  thereon. 

The  defendant  stated  that  part  of  the  land  claimed  was  the 
property  of  Government,  and  part  his  own ;  and  that  the 
boundary  stones  had  been  disturbed  by  the  plaintiff  himself. 

The  court  of  first  instance  awarded  the  claim  of  the  plain- 
tiff as  prayed  for.  The  court  of  appeal  held  that  the  suit  was 
clearly  one  of  the  nature  of  a  boundary  dispute,  and  as  such, 
under  Sec.  3  of  Bombay  Act  II.  of  1866,  should  be  dealt 
with  under  the  provisions  of  Bombay  Act  I.  of  1865. 
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1871«  The  special  appeal  was  argued  on  the  5th  of  Jane  1871, 

PrrA'MBAm    before  Westbopf,  C.  J.,  and  West,  J. 

DuiCni 
V'^      ^        DhirajUl  Mathuradds  (Government  Pleader)^  for  the  29- 

'  pellant : — The  question  is  solely  one  of  jurisdiction.   The  view 
of  the  Assistant  Judge  is  wrongs  as  the  case  does  not  iail 
within  the  scope  of  Bombay  Act  I.  of  1865.    The  powers  of 
the  Survey  officers  expire  in  a  year  after  the  setdement 
(Sec.  XIV.,    cl.  4),  and  the  Act  applies   to  land  formerly 
settled  (Sec.  3).    The  Civil  Courts  then  regain  jurisdiction  in 
cases  of  encroachment :  Bdpuji  v.  Bughun&th  {a).   Before 
Reg-   XVn.  of   1827,   the  Civil   Court   undoubtedly  had 
jurisdiction  in  boundary  disputes   (Sec.  31).     This  maybe 
gathered  from  cl.  6  of  that  section.    The  Begulation  trans- 
ferred the  jurisdiction  of  boundary  disputes  to  the  revenue 
courts.    It  is  now  repealed,  and  the  object  of  Bombay  Act 
II.  of  1866  was  to  retransfer  suits  in  general  to  the  Civil 
Courts,    Act  VIII.  of  1859,  Sec.  1,  gives  the  Civil  Courts 
jurisdiction  in  all  except  certain  prohibited  classes  of  cases. 
The  parties  cannot  call  on  the  Government  to  appoint  a 
Survey  Officer  to  settle  the  boundary  under  Bombay  Act  I. 
of  1865.     There  is,  therefore,  no  tribunal  except  the  Ciril 
Courts  to  which,  in  such  cases  as  the  present,  the  aggrieved 
person  can  have  recourse. 

Supposing  the  District  Court  to  have  been  correct  in  its  view 
that  there  was  no  jurisdiction,  it  ought  to  have  transferred 
the  suit,  or  caused  it  to  be  transfeiTed,  to  a  Bevenue  Court, 
under  Act  XVI.  of  1838. 

Shdntarim  Ndraijan,  for  the  respondent: — By  Bombay 
Act  II.  of  1866,  the  jurisdiction  of  the  Revenue  Courts  in 
boundary  disputes  was  abolished.  The  Civil  Courts  were 
invested  with  a  jurisdiction  restricted  by  the  exception  at  the 
beginning  of  Sec.  2,  extending  only  to  the  cases  specified  in 
the  same  section.  Sec.  3  gives  jurisdiction  to  the  Survey 
officers  under  Bombay  Act  I.  of  1865. 

The  plaint  does  not  set  forth  anything  but  a  boundary 

dispute. 

Cin\  adv,  vult. 

(a)  6  Bom.  H.  C.  Rep.,  A.  C.  J.  1 2. 
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November  7th.    The  jndgment  of  the   court  was   deli- __l??l*_ 

:,  ,  PiTA'MBAR 

vered  by  Dha'bi 

V. 

West,  J. :— The  appellant  in  this  case,  suing  as  plaintiff  Sakbha'joaV. 
in  the  court  of  first  instance,  complained  that  the  defendant, 
who  is  here  the  respondent,  by  transferring  the  stones  set 
down  to  mark  the  boundary,  had  included  within  his  own 
field  a  strip  of  land  six  cubits  wide,  properly  belonging  to 
the  field  of  the  appellant.  The  suit  was  for  the  recovery  of 
this  land,  with  four  trees  growing  upon  it,  by  the  restoration 
of  the  boundary  to  its  former  position. 

• 

The  respondent  answered  that  a  portion  of  the  land  sought 
by  the  plaintiff  was  the  property  of  Government,  forming 
part  of  the  demarcating  strip  between  the  two  properties  of 
himself  and  the  appellant.  The  remainder,  he  averred,  was 
his  own.  The  disturbance  of  the  boundary  stones,  which  he 
admitted  had  occurred,  had  been  made,  he  asserted,  by  the 
plaintiff  himself,  with  a  view  to  encroachment  upon  the  land 
of  the  defendant. 

It  was  asserted  by  the  plaintiff  that  he  had  made  two 
ineffectual  applications  to  the  Mkmlatddr,  and  this  was  not 
Jeuied  by  the  defendant,  part  of  whose  case  indeed  was  that 
the  plaintiff's  land,  having  been  measured,  had  been  found 
iu  excess,  and  that  the  result  was  a  decision  confirming  "  the 
boimdary  mark  as  before" — that  is,  we  apprehend,  in  a  way 
favourable  to  the  defendant. 

Upon  this  the  plaintiff  brought  his  suit  in  the  court  of  the 

llansif  of  Talegfim .    The  Munsif  pronounced  partly  in  favour 

of  his  claim,  but  this  decision  the  Assistant  Judge,  in  appeal, 

annulled,  on  the  ground  that,  as  the  contention  was  of  the 

nature  of  a  boundary  dispute,  the  jurisdiction  of  the^  Civil 

Court  was  excluded  by  Bombay  Act  II.,  Sec.  3,  of  1866.  The 

ground  of  the  present  special  appeal  is  that  the  view  of  the 

law  taken  by  the  Assistant  Judge  was  a  mistaken  one,  be- 

caase  the  suit,  besides  the  establishment  of  the  boundary, 

was  brought  to  remove  the  defendant  from  his  usurped  pos« 

session  of  a  portion  of  the  plaintiff's  land  and  of  his  trees* 
vni — ^25  AC 
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^^^'  There  can  be  no  donbt^  upon  the  wordinir  of  Bombay  Act 

Pita'hbab  .  ; 

Dba'ri  n.  of  1866j  that  it  was  not  intended  to  include  boundary  dis- 
Sambha'jirVv.  P^*®s  amongst  those  subjects  the  judicial  cognisance  of  which 
was  transferred  by  the  Act  from  the  Revenue  to  the  Civil 
Courts.  The  enumeration  in  the  preamble  is  of ''  cases  rela- 
ting to  the  rent  of  land^  and  the  use  of  wells,  tanks,  water- 
courses, and  roads  to  fields. "  In  Sec.  2,  by  which  jurisdiction 
is  given  to  the  Civil  Courts,  the  cases  mentioned  are  precisely 
the  same,  and  in  Sec.  3  it  is  expressly  provided  thaf  all  dis- 
putes regarding  boundaries  shall  be  dealt  with  in  accordance 
with  the  previsions  of  Bombay  Act  I.  of  1865."  Therefore, 
if  any  class  of  suits  can  be  pronounced  to  fall  properly  and 
reasonably  within  the  meaning  of  the  expression  "  dispates 
regarding  boundaries,"  for  such  suits  a  tribunal  must  in  the 
first  instance  be  sought  under  the  provisions  of  Bombay  Act 
I.  of  1865,  and  to  the  same  Act  we  must  look  for  the  nature 
and  efifect  of  any  order  or  decree  passed  according  to  the 
rules  which  it  prescribes. 

The  late  learned  Chief  Justice  of  this  court  has  prononnced 
an  opinion,  in  which  most  of  those  who  have  given  attention 
to  the  subject  will  be  ready  to  concur,  that  "  it  is  not  easy 
to  say  what  is  a  boundary  dispute" — that  is,  as  distinguished 
from  a  suit  for  ejectment,  or  to  repel  interference  with  pos- 
session.  It  would  seem,  indeed,  that  the  two  classes  of  cases 
are  not  divided  by  any  unvarying  line  of  separation ;  that  they 
overlap  one  another  as  it  were ;  and  that  to  assign  any  parti- 
cular suit  to  the  one  or  to  the  other  is  frequently  a  matter 
rather  of  convenience  than  of  judicial  principle.  Amongst 
the  parallels  which  a  study  of  various  systems  brings  to  light, 
not  the  least  curious  is  that  of  the  same  difficulties  as  to  the 
proper  treatment  of  boundary  disputes  having  arisen  under 
the  Roman  Law  as  those  with  which  we  ha^  at  this  day  to 
deal,  almost  two  thousand  years  later,  in  the  Presidency  of 
Bombay.  That  law  provided  that  contiguous  estates  should 
be  demarcated  by  a  strip  of  land  serving  as  a  pathway  to 
•  both,  and  incapable  of  acqi^sition  by  any  prescriptive  title. 
The  determination  of  disputes  regarding  its  proper  position 
was  at  first  assigned  to  skilled  arbitrators,  discharging  in  this 
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respect  much  the  same  function  as  officers  of  the  Revenue        18^1- 
Survey  under  our  system.    Then,  however,  came  the  ques-      Dha'w^* 
Hon  of  what  properly  fell  within  the   cognisance  of  these  «       ^', 
arbitrators.     It  was  answered  by  limiting  their  function  in 
deciding  disputes  to  the  cases  of  usurpations  not  extending 
beyond  the  strip  of  land  serving  as  a  boundary.    At  a  later 
period  it  was  attempted  to  make  them  final  judges  in  all 
questions  of  encroachment.    Then    their  powers  were  re- 
stricted, again  extended,  and  lastly  they  were  made  consult- 
ing  surveyors,  giving  evidence  in  all  limitroph  cases  to  an 
ordinary  tribunal  which  disposed  of  such  cases,  except  that 
all  title  by  prescription  was  excluded,  in  the  same  way  as 
of  other  land  disputes. 

It  is  perhaps  possible  from  this  comparison  to  forecast 
with  a  good  deal  of  probability  the  course  which  the  law  in 
this  Presidency  is  likely  to  take  in  ultimately  settling  the 
tribunal  before  which  boundary  disputes  are  to  be  taken  for 
adjudication.  In  an  early  stage  of  progress  such  disputes 
lead  to  frequent  and  violent  affrays.  They  require  prompt 
decision.  Local  knowledge  is  essential  to  a  just  determina- 
tion of  them ;  and  the  means  of  placing  such  knowledge  at 
the  disposal  of  a  distant  court  are  but  imperfectly  deve- 
loped. The  revenue  dependent  on  the  cultivation  of  the  land 
suffers  by  any  insecurity  of  tenure.  These  considerations 
seem  to  famish  a  reason  for  the  endeavours,  to  which  our 
Government  has  been  almost  unconsciously  prompted,  to  make 
the  revenue  officers'  voice  decisive  of  boundary  disputes, 
while  the  new  conditions,  introduced  by  advancing  civilisa- 
tioii,  make  such  a  method  of  adjudication  harmonise  less  and 
Ic^jswith  the  general  working  of  the  judicial  system. 

Under  the  Hindu  system  boundary  disputes  seem  to  have 
beeu  regarded  by  the  authors  of  the  Institutes  of  Manu 
(V'lII.,  246  et  seq.)  and  Y^jiiavalkya  (II.,  150)  as  embracing 
cases  of  encroachment.  Elaborate  rules  are  laid  down  for 
demarcating  villages  and  establishing  permanent  indications 
of  their  proper  limits,  some  of  which,  handed  down  by  tradi- 
tion, are  embodied  in  the  Bombay  Survey  Bules  and  in  Act 
I.  of  1865.     The  poLiL  was  in   later  times  bound  to  bring 
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^^71.        about  an  understandings  if  possible^  between  contending 

Pita'msab 

Dha'ri  neighbours  (Beg.  I.,  Sec.  67,  of  1808),  and  the  superinten- 
Sambha'jiea'v  ^®^^®  ^^  *^®  higher  revenue  officer  extended  to  this  as  well  as 
his  other  duties.  These  powers  of  adjustment  probably  re- 
ceived a  very  liberal  interpretation,  which,  indeed,  was  quite 
in  accordance  with  the  ideas  of  the  people.  In  1827,  Beg. 
XVII.  expressly  gave  the  cognisance  of  boundary  dispute^ 
in  the  first  instance  to  the  Collector  (Sec.  xxxi..  Art.  5).  Reg. 
VL  of  1830  enabled  him  to  transfer  the  investigation  of  sacH 
suits  to  his  Assistants.  Act  XVI.  of  1838,  while  handing 
over  a  portion  of  his  jurisdiction  to  the  ordinary  courts,  ex- 
pressly reserved  his  powers  in  boundary  cases  (Sec.  i.,  el.  3). 
But  in  none  of  these  enactments  is  any  definition  of  what  is 
a  "  boundary  dispute"  to  be  found.  It  may  bo  gathered, 
from  the  separate  provisions  made  in  the  first  and  kst  of 
them,  that  a  boundary  dispute  was  regarded  by  the  Legisla* 
ture  as  something  distinct  from  a  suit  for  possession,  but  how 
the  distinction  for  practical  purposes  was  to  be  drawn  was  not 
laid  down.  This  was  left  for  tho  courts  to  do,  and  the  latt 
Sadr  Addlat  ^favoured  the  jurisdiction  of  the  Collector.  In 
the  case  of  Anfajeo  Krishna  v.  Sono  Sudasew  (i),  a  claim 
apparently  by  two  hhots  to  land,  as  being  included  properk 
within  the  boundaries  of  their  village,  but  encroached  on 
under  pretence  of  its  belonging  to  the  neighbouring  villag % 
was  held  to  have  been  rightly  disposed  of  by  the  Collector 
as  a  boundary  dispute.  Another  case  (p.  151)  of  the  samt 
nature  was  disposed  of  in  the.  same  way,  on  the  ground  tint 
it  involved  a  boundary  dispute  cognisable  by  the  Revcnr.'' 
Court.  The  same  principle  seems  to  have  guided  the  deci- 
sion at  4  Bom.  H.  C.  Rep.,  A.  C.  J.  167,  where  also  thew 
was  a  mixed  case  of  possession  and  disputed  boundary.  It 
may  be  gathered  from  these  decisions  that  where  a  conton- 
tion  coald  be  broadly  described  as  a  boundary  dispute^  tho 
late  Sadr  Court  and,  following  it,  the  High  Court  won 
prepared  to  support  tho  Collector's  jurisdiction,  thoagh  » 
question  of  the  right  to  possession,  itself  cognisable  bv  tho 
ordinary  courts,  incidentally  arose  in  it. 

(6)  1  Morris,  155. 
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As  the  operations  of  the  Revenue  Survey  -spread  over  the        ^^71. 

Pita 'ii  BAR 

Presidency,  the  officers  of  that  department  disposed  (perhaps  Dha'bi 
at  first  without  any  strictly  legal  authority)  of  innumerable  g  ^*,  , 
petty  boundary  disputes,  and  the  rules  under  which  they 
proceeded  received  definition  and  legislative  sanction  in 
Bombay  Act  I.  of  1865,  By  this  Act  the  powers  of  the 
Survey  officer  are  strictly  limited  to  the  time  of  the  survey 
and  assessment,  and  to  operations  connected  therewith  (Sees. 
8, 11,  and  13).  For  such  purposes  he  may  settle  a  boundary, 
if  disputed,  "  according  to  the  village  records,  or,  failing 
these,  according  to  occupation  as  ascertained  from  the 
village  officers,  the  cultivators  of  adjoining  lands,  or  other 
evidence*'  (Sec.  xiv.,  el.  2).  An  appeal  (Sec.  xiv.,  cl.  3) 
to  the  superior  officer  is  allowed  (Sec.  9)  if  made  within  six 
montlis,  and  the  Superintendent  of  Survey  may  alter  the 
boundaries  for  twelve  months  after  the  introduction  of  the 
survey— cl.  4.  From  that  time  forth  he  is  funcitis  officio, 
and  even  the  charge  of  the  boundary  marks,  as  an  executive 
duty,  devolves  (Sec.  46)  on  the  Collector. 

The  proviso  in  clause  4  of  Sec.  xiv.  of  the  Survey  Actisim- 
portant.  By  it  "  the  determination  of  any  boundary  under 
this  section  shall  not  debar  any  one  claiming  any  right  in  the 
land  from  any  legal  remedy  ho  would  otherwise  have  for  dis- 
possession.*' It  follows  that  the  settlement  of  a  boundary 
dispute  under  this  section  was  not  intended  to  have  that 
conclusive  eflTect,  as  to  an  incidental  question  of  possession 
(as  distinguished  from  a  question  of  title),  which  had  been 
assigned  by  the  Sadr  Court  to  a  Collector's  decision  under 
Act  XVI.  of  1838  and  Beg.  XVII.  of  1827.  For  the  dis- 
posal  of  such  questions  so  far  as  they  related  to  mere  posses- 
sion, a  substantially  new  tribunal,  the  Mamlatddr's  Court, 
had  been  created  by  Bombay  Act  V.  of  1864.  A  decision  of 
that  court,  or  of  the  Collector's  Court  under  the  Regulation 
and  Act  XVI.  of  1838,  might,  as  against  his  neighbour, 
determine  a  ryot's  actual  holding  by  a  boundary  diflferent 
from  that  laid  down  for  revenue  purposes  by  the  Survey 
officers,  though  the  two  were  intended  to  coincide,  *  and 

*  Joint  Report,  pan.  17. 
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^^y^-       would  in  general  be  made  to  coincide  by  a  fresh  adjostment 
Dha'ri      of  the  survey  boundary  under  the  4th  clause  of  Sec.  xiv., 
^;     ,    Bombay  Act  I.  of  1865. 

The  term  "  boundary  dispute*^  had  thus^  for  the  purposes 
of  Bombay  Act  I.  of  1865^  assumed  a  much  narrower  sense 
than  before.  Its  settlement  could  no  longer  dispose  of  a 
question  of  possession^  but  was  rather  made  dependent  on 
the  adjudication  of  the  latter.  This  was  as  to  such  disputes 
arising  in  the  progress  of  a  survey.  For  disputes  arising 
before  the  commencement  of  a  survey,  or  more  than  a  twelve- 
month  after  its  completion,  the  Act  makes  absolutely  no 
express  provision.  The  Collector's  powers  under  Beg.  XVll. 
of  1827  aud  Act  XVI.  of  1838  still  subsisted,  and  these,  it  is 
probable,  were  thought  sufficient  for  the  disposal  of  any  cases 
that  were  likely  to  arise.  Accepted  in  the  latitude  gives  to 
them  by  the  Sadr  Ad^at,  they  undoubtedly  were  so. 

Then,  however,  came  Bombay  Act  II.  of  1866.  By  this 
the  enactments  giving  the  Collector  jurisdiction  in  boundary 
cases  were  wholly  repealed.  At  the  same  time  such  cases,  as 
we  have  seen,  were  excepted  from  the  enlarged  jurisdiction 
conferred  on  the  ordinary  Civil  Courts,  and  to  supply  the 
extinguished  jurisdictions  no  other  provision  is  made  than 
that  all  boundary  disputes  shall  be  dealt  with  in  accordance 
with  the  provisions  of  Bombay  Act  I.  of  1865.  As  to  the 
boundary  disputes  before  a  survey,  that  Act  makes  no 
provision.  As  to  disputes  in  the  course  of  a  survey  its  pro- 
visions have  been  considered.  In  the  case  before  us  the 
survey  was  completed^  as  is  admitted,  several  years  ago.  It 
is,  under  Sec.  3  of  the  Survey  Act,  "  in  force  subject  to  the 
provisions  of  this  Adt ;"  but  amongst  those  provisions  there 
is  not  one  for  the  judicial  disposal,  in  a  case  like  the  present, 
of  a  question  of  disputed  boundary.  The  only  section  which 
really  bears  on  the  subject  is  Sec.  46,  under  which,  and 
under  Act  III.  of  1846  of  the  Government  of  India,  the 
Collector  has  power  to  enforce  the  maintenance  and  repair 
of  boundary  marks.  We  must  not  suppose  that  by  bound- 
ary disputes  in  Act  II.  of  1866  the  Legislature  intended 
a  class  of  contentions  for  which  absolutely  no  provision  is 
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made  in  the  Act  to  which  it  refers  for  their  settlement.    We       1871, 
must  rather  reduce  the  sense  of  this  vague  and  fluctuating    ^Sha'w  * 

phrase  within  such  limits  that  the  two  Acts  may  be  con-  «       ''; 

,  ..  .      •'  Saxbba'jiba'v. 

Bisteut  and,  as  far  as  possible,  cooperative.     There  may  be  a 
complaint  by  A  that  B  has  damaged  or   deranged  the 
boundary  marks  fixed  by  the  Survey  officers.  *    B  denying 
this  statement,  a  contention  arises,  which  may  properly  be 
termed  a  boundary  dispute.     It  is  one  which  the  Collector 
can  dispose  of  in  the  exercise  of  his  powers  as  an  executive 
officer,  under  Sees.  46  and  12  of  the  Survey  Act,  by  enforcing 
the  replacement  or  repair  of  the  marks.  "  Boundary  dispute*' 
is  thus  reduced  to  a  contention  as  to  where  the  boundary 
had  been  fixed.    Its  determination  may  afford  valuable  evi- 
dence for  a  Civil  Court,  but  of  itself  confers  or  withdraws  no 
right  of  possession.     On  the  other  hand,  though  a  Civil 
Court  may  have  determined  that  a  certain  strip  of  ground  is 
the  property  of  A  as  against  B,  the  Collector  may  insist  that 
the  survey  boundary  shall  be  maintained  so  as  to  sever 
such    ground    from    the  remainder  of  A's  holding,  and 
compel  him  to  settle  for  its  revenue,  if  at  all,  through  B. 
This  is  certainly  a  narrow  sense  of  the  words  ''  boundary 
dispute,"  but  it  is  an  intelligible  one ;  and  as  it  is  the  only 
one  accordant  with  the  remedy  provided  t>  it  is  the  sense  in 
which  we  must  accept  those  words.   Taking  the  words  thus, 
the  Collector  still  has  a  beneficial  and  independent  function 
to  perform,  but  his  orders  establish  no  right  which  can  clash 
with  the  decision  of  a  Civil  Court  on  a  claim  for  possession 
or  of  title.     He  who  wishes  a  boundary  line  or  mark  to  be 
restored  must  apply  to  the  Collector;  he  who  desires  to 
recover  land  usurped  by  his  neighbour  must  file  a  plaint 
in  court,  which  in  the  case  of  a  claim  for  mere  possession, 
according  to  the  ruling  in  ex  parte  Nagovi  (c),  may  be  either 
the  M^mlatd^r's  or  the  ordinary  Civil  Court.     This  view  of 
the  question  is  consistent  with  that  taken  by  the  court  in 
u  case  already  referred  to — Bapiiji  Balvanf  v.   BagMinath 

*  Survey  Rule  22. 
t  By  Act  I.  of  1865,  See.  :^5;  Survey  Rules  Sand  12. 
(c)    3  Bom.  H.  C.  Rep.,  A.  C.  J.  108. 


^ 
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^^^'        Vifhal  (d).    There  the  Chief  Justice  said  ''the  question  is 

Dha'bt      whether  there  is  any  encroachment,  for  if  so  the  Civil  Courts 

SAHBHl^raA'r.  '^  ^^«  jurisdiction  j»  and  it  seems  clear  that,  dealing  with 

such  a  case  as  a  boundary  dispute,  the  Collector  can  no 

longer  give  any  remedy  beyond  an  order  that  certain  stones 

shall  be  set  up  in  certain  places,  or  certain  mounds  repaired. 

In  the  case  before  us  the  plaintiff  sought  both  a  restoration 
of  boundary  marks  and  a  restitution  of  land.  The  former 
complaint  was  one  for  the  disposal  of  the  Collector  as  a 
boundary  dispute,  in  which  he  is  interested  for  the  Govern- 
ment, and  which  he  has  authority  and  special  means  to  deal 
with;  the  latter  is  a  suit  for  ejectment  within  the  cognisance 
of  the  Civil  Court.  The  Civil  Court,  therefore,  must  determine 
whether  or  not  the  plaintiff  is  entitled  to  recover  the  land 
alleged  to  have  been  encroached  upon  by  the  defendant, 
although  that  court  cannot  finally  decide  the  contention  as 
to  the  proper  place  of  the  boundary  marks,  and  although 
what  that  place  is  may  be  an  incidental  point,  which  it  is 
important  that  the  court  should  consider. 

The  Court,  accordingly,  reverses  the  decree  of  the  Assist- 
ant Judge,  and  remands  the  cause  for  retrial  on  the  merits. 
Costs  to  abide  the  final  decision. 

Decree  reversed  and  case  remanded, 
((f)    6  Bom.  H.  C.  Rep.,  A.  C.  J.  72. 


_i 
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Regular  Appeal  No.37  of  1811.  ^^^^ 


Pbemshankab  Raghuna'thji Appellant. 

The  (jOVBbnment  of  Bombay  Respondent 

Service  Lands — Jurisdiction — CinU  Courts— Resumption  of  Service 
Lands^Act  (Bombay)  VIL  of  1863 — Local  Legislature,  Powers  of—- 
Bfgulation  of  Mofussil  Courts. 

CI  4  of  Sec.  II.  of  Bombay  Act  VII.  of  1863  (an  Act  for  the  summary 
settlement  of  claims  to  exemption  from  the  payment  of  Government  land 
revenue)  enacts  that  no  suit  or  action  between  Government  and  the  holders 
of  "*  *  *  any  lands  held  for  service  in  regard  to  the  tenure  of  such 
lands  shall  be  entertained  in  any  Court  of  Civil  Judicatui'e.  Held  tliat 
the  phrase  lands  "  held  for  service"  means  lands  declared  by  Government 
under  Sec.  32  (d)  of  the  xVct  to  be  so  held^  though  the  plaintiff  may  deny 
that  the  lands  in  respect  of  which  he  sues  are  service  lands. 

The  laying  down  of  general  rules  by  Government  as  to  the  resumption  of 
service  lands,  under  Art.  3,  CI.  3,  of  Sec.  ii.  of  the  Act,  is  not  a  con- 
dition precedent  to  their  protection  from  suits  and  actions  in  respect  of 
such  lands. 

The  Governor  of  Bombay  in  Council  has  power  to  pass  Acts  limitiug  or 
regulating  the  jurisdiction  of  the  Courts  in  the  Mofussil  established  by 
the  local  Legislature,  and  such  Acts  are  not  void  because  their  indirect 
efect  may  be  to  increase  or  diminish  the  occasions  for  the  exercise  of 
the  appellate  jurisdiction  of  the  High  Court. 

The  policy  of  Government  as  shown  in  its  course  of  legislation  of  recent 
years  with  reference  to  judicial  institutions,  as  compared  with  its  policy 
at  the  time  ^vhen  the  Elphinstone  Code  was  passed,  reviewed. 

t  

THIS  was  a  regular  appeal  from  the  decision  of  W.  H. 
Newnham,  Acting  District  Judge  of  Stirat,  in  Original 
Suit  No.  22  of  1870. 

The  plaintiff,  Premshankar,  sued  to  recover  Rs.  7-15-6, 
which  sum,  he  alleged,  had  been  wrongfully  levied  by  the 
Collector  of  Surat  on  a  certain  piece  of  land  in  the  occupation 
of  the  plaintiff. 

The  defendant  answered  that  the  land  had  been  held  for 
service,  which  was  no  longer  required  (that  of  keeping  a 
school),  and,  therefore,  that  assessment  had  been  levied 
upon  the  land,  and  that,  under  Bombay  Act  VII.  of  1863,  it 
vested  with  the  Government,  and  not  with  the  Civil  Courts, 
to  decide  whether  the  land  was  service  land  or  not. 
VIII. — 26  A  c 


J 
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l*n,  T5ae  Aefuz^  Yyjrir^r*  Jsig^,  w*>:-  rricd  de 

jta't*/:      fcaid  i;o  jan*.iicti&a  m  in*  isaner,  cifmised  uie  earn. 

O-.^n^vzs?       xbe  appeal  was  ar^osd  befzrrs  Wtsrs^??,  C.  J.,  as!  Wis:. 
i,,  oa  the  Cth  of  September  1571. 

Anst^y  (with  him  Xanabhai  HarlJoM  and  dukJaf  Jfial'- 
IM),  for  the  appeHant : — The  judgment  of  the  learned  Jades 
against  which  we  appeal  rests  on  a  supposed  rdation  be- 
tween Sec.  82  (d)  of  Bombay  Act  ML  of  1863  and  Sec.  n., 
Cl«  3,  Art.  3j  of  the  same  Act.  He  has,  I  contend,  mistaken 
the  intent  of  the  Act,  which  was  not  intended  to  take  away 
•  the  jarisdiction  of  the  Cirfl  Court?,  but  to  make  the  deter- 

mination of  GoTcmment,  with  respect  to  lands  actuallj  Iield 
for  serrioe,  the  basis  upon  which  the  judgment  of  the  Civil 
Court  should  be  rested.  Here  the  lands  in  respect  of  wbich 
we  sue  arc  not  service  lands. 

If  the  view  of  the  Judge  as  to  the  construction  of  this 
Act  be  a  correct  one,  then  I  say  that  a  local  Legislature  bad 
no  power  thus  to  limit  the  action  of  the  Civil  Courts,  and 
that  the  Act  is  inoperative:  Dr.  Bonham^s  Case  (a),  Podgcf^i 
Case  (b),  Lord  CromwelVs  Case  (c).  [Westbopp,  C.  J.,  re- 
ferred to  the  remarks  in  1  Kent's  Comm.,  10th  ed.,  pp.  502, 
508,  upon  Dr.  Bonham^s  Oa^e."] 

The  Bombay  local  Legislature  could  not  pass  this  laW;  as 
it  aflfects  the  jurisdiction  of  the  High  Court  on  its  Appellate 
Side,  which  can  withdraw  suits  from  the  Mofussil  Court,  and 
to  which  in  most  cases  there  is  a  right  of  appeal.  In  Iteg,  v. 
Reay  (d)  it  was  held  that  the  creation  of  a  concurrent  crimi- 
nal jurisdiction  over  European  subjects  affected  the  jurisdic- 
tion of  the  High  Court,  and  that  the  Act,  so  far  as  it  had 
that  effect,  was  void.  The  Act  (VII.  of  1863)  does  not  give 
the  Government  absolute  power  to  deal  with  service  %nam^ : 
Ooverninent  of  Bombay  y.  Ddmodhar  Parminandds  («),  where 
it  was  held  that  the  Government  has  no  power  to  resame 

(a)   8  Rep.  107  a.  (6)    9  Rep.  106  b.        (e)    4  Rep.  12  b. 

(d)  7  Bom.  H.  C.  Rep.,  Cr.  Ca.  77. 

(e)  5  Bom.  H.  C.  Rep.,  A.C.J.  202. 
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mjmudiri  watans  by  dispensing  with  the  performance  of       1871. 
services  in  respect  of  them  if  the  holders  are  willing  to    rRjEMsiux- 
pertorm  sucn  services.  x\'thji 

The  Government  have  laid  down  no  general  rules  under   Govirnmknt 
Sec.  u.,  CI.  3,  Art.  3,  of  the  Act,  and  Sec.  32  (d)  of  ^e   °' ^°^«-^^'' 
Act  does  not  debar  the  Judge  from  deciding  such  suits  as  the 
present  until  such  rules  are  laid  down.     The  framing  of  such 
rules  is  a  condition  precedent  to  the  exemption  of  Govern- 
ment from  civil  action  in  respect  of  service  lands. 

Down  to  28  &  29  Vict.,  c.  63,  no  Colonial  Legislature  had 
authority  to  pass  laws  interfering  with  or  repugnant  to  the 
Statute  or  Common  Law  of  England.  The  delegation  of 
power  to  legislate,  mthout  an  express  enactment  empower-  * 

ing  interference  with  Acts  of  Parliament,  does  not  extend  to 
anything  that  would  derogate  from  an  Act  of  Parliament. 

34  &  35  Vict.,  c.  34,  s.  3,  enables  the  local  Legislature  to 
repeal  or  to  amend  its  Acts  confirmed  by  the  Government 
of  India. 

He  cited  33  &  34  Vict.,  c.  3 ;  32  &  33  Vict.,  c.  98 ;  3  &  4 
Wm.  IV.,  C..85,  ss.  81-86;  24  &  25  Vict.,  c.  104,  sa.  11, 
13,  and  31 ;  Forsyth's  C.  L.,  pp.  32, 33. 

May  hew  (with  him  Dhirajldl  Mathurddus,  Government 
Pleader),  for  the  Collector  : — There  would  be  no  sense  in  the 
power  given  in  Sec.  32  (d)  of  the  Summary  Settlement  Act 
unless  it  be  exclusive.  Sec.  ii.,  cl.  4,  completely  protects  the 
Government.  The  local  Council  had  full  power  to  legislate 
for  Gujarat,  its  people  and  courts,  by  24  &  25  Vict.,  c.  G7, 
i^.  42.     The  High  Court  Act  had  not  then  been  passed. 

Anstei/j  in  reply  : — The  plaintiff  denies  that  he  is  the  holder 
of  any  service  land.  Cl.  4,  Sec.  ii.,  applies  to  such  a  holder 
only. 

Cur,  adi\  villi, 

November  8th.     The  judgment  of  the  court  was  delivered 

bv 

West,  J.; — The  judgment  of  the  Court  below  in  this  case 
rejits,  as  correctly  stated  by  Mr.  Anstey,  on  the  relation 
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1871-       between  Sec.  32  (d)  and  Sec.  ii.,  CL  3,  Art.  3,  of  Bombay  Act 
kar'baghu-  ^^^'  ^^  1863.    By  the  former  it  is  provided  that  "Govern- 
2f  a'th/i       mmt  shall  be  competent  to  determine  any  question  tliat  may 
GovKRNMEMT  axisc  in  giving  effect  to  this  Act  as  to  whether  or  not  any 
lands  are  lands  held  for  service."     The  latter  says  that 
"  Lands  held  for  service  shall  be  resumable  or  continnable 
under  such  general  rules  as  Government  may  think  proper 
from  time  to  time  to  lay  down."    The  form  of  the  action  here 
implies  that  Government  has  in  fact  determined  the  lands 
in  suit  to  be  service  lands,  and  has,  on  that  ground,  resamed 
them,  that  is,  made  them  liable  to  assessment  in  the  ordinary 
way.     CL  4  of  Sec.  ii.  says  that  "no  suit  or  action  between 
Government  and  the  holders  of  any  lands  held  for  service,  in 
regard  to  the  tenure  of  such  lands,  shall  be  entertained  in 
any  Court  of  Civil  Judicature,"  and  on  this  the  District 
Judge  has  relied  in  declining  to  exorcise  jurisdiction.    It  has 
been  urged  on  us  that  the  Act  has  not  in  fact  any  such  effect 
as  this,  but  that  it  merely  binds  the  Judge  to  adopt  the  rol- 
ing  of  Government  as  to  the  nature  of  the  holding  as  the 
ground  of  his  decision.     This  would  not,  perhaps,  practically 
lead  to  results  very  different  from  those  which  flow  from  the 
view  taken  by  the  District  Judge.     The  resumption,  under 
a  power  expressly  given,  of  lands  authoritatively  declared  to 
be  service  lands,  and  therefore  resumable  at  the  will  of  tia 
Government,  could  not  form  a  valid  ground  of  action.    But 
then,  if  we  have  rightly  apprehended  Mr.  Anstcy's  learned 
argument,  it  is  contended  that  the  enactment  of  such  provi- 
sions  as  these,  and  the  exemption  of  Government  from  suits 
on  account  of  service  lands  resumed  by  it,  arc  beyond  tht* 
competence  of  the  local  Legislature.     In  support  of  these 
views  he  has  cited  a  great  number  of  authorities,  through 
which  it  will  not,  we  tliiuk,  be  necessary  to  follow  him  iu 
detail.     It  is  enough,  in  our  opinion,  to  say  that  they  afford  no 
effective  support  to  the  conclusion  that  the  local  Legislature 
is  debarred,  by  the  mere  circumstance  of  its  dependence, 
from  making  laws  for  the  regulation  of  the  Mofussil  Courts 
subsisting,  not  by  any  charter  from   the  Crown,   but  bv 
the  creatiou  and  protection  of  the  local  Government  itself. 
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cousiutent  with  the  laws  of  the  dominant  country  applicable    Pmmshan- 
to  tne  dependency.     It  was  solely  m  the  exercise  of  such      na'thji 
a  power  as  this  that  the  ZilM  Courts  were  constituted  by  the  government 
Regulations  of  the  Elphinstone  Code — courts  which  have    of  Bombay. 
been  recognised  and  substantially  continued  by  Act  XTV. 
of  1869.     That  Act  is  one  passed  by  the  Governor  General 
in  Council,  but  Bombay  Act  VII.  of  1863  was  passed  while 
the  District  Courts  subsisted  under  their  original  constitu- 
tion alone.     The  powers  of  the  Governor  in  Council,  at  pre- 
sent, for  legislative  purposes,  are  defined  by  Stat.  24  &  25 
Vict.,  c.  67,  s-  42.     He  may  "  make  laws  and  regulations  for 
the  peace  and  good  government  of  (this)  Presidency,  and 

r 

for  that  purpose  repeal  and  amend  any  laws  and  regulations 
made  prior  to  the  coming  into  operation  of  this  Act  by  any 
authority  in  India  so  far  as  they  affect  (this)  Presidency.'* 
In  the  next  section  there  follows  a  specification  of  certain 
aabJL'cts  on  which  the  Governor  in  Council  is  not  to  legis- 
late, but  amongst  these  no  mention  occurs  of  the  jurisdiction 
of  the  Mofussil  Courts.  It  cannot  be  said  that  the  regula- 
tion of  the  Civil  Courts  and  their  powers  is  not  an  element 
of  the  "  peace  and  good  government  of  this  Presidency ;"  and 
when  the  local  Government  found  it  consistent  with  its  policy 
to  limit  the  powers  of  the  Civil  Courts  in  the  case  of  service 
lands,  it  was  quite  within  its  competence  to  make  such  mo- 
difications of  the  laws  previously  in  force  as  were  necessary 
for  tliat  purpose.  It  was  pressed  on  us,  indeed,  that  the 
High  Court  could  withdraw  to  itself  civil  suits  instituted  in 
the  M!ofussil  Courts  if  it  saw  fit ;  that  an  appeal  to  it  lies  in 
all  cases  tried  originally  by  a  District  Judge  ;  and  that  thus 
tho  Act  of  the  Bombay  Legislature  (putting  the  District 
Jiulgu^s  interpretation  on  its  clauses)  goes  directly  to  de- 
prive the  High  Court  of  a  jurisdiction  conferred  on  it  by  the 
Statute  and  Letters  Patent  constituting  the  court  :  and  in 
one  sense  there  is  some  force  in  this  argument.  The  Act,  no 
doubt,  removes  the  possibility  of  somo  contingencies  arising, 
on  the  happening  of  which  this  court  might  exercise  its  powers 
'.>n  the  Original  Side  or  in  hearing  the  appeal.  But  we  dn 
not  think  that  this   operation  of  the   Act  can  reasonably  bo 
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lgyi>       held  to  ''afTect  the  provisions''  of  the  Statate  oonsdtatmg 
PES3CSHA3P    the  High  Conn  in  the  sense  intended  by  the  Legisbtore. 
sAnjt       Every  ordinary  law  passed  by  the  Governor  in  Conncil,  if  it 
GOTE1I5XE3IT  ^^^^  effectual,  mnst  be  made  so  by  some  sanction.    That 
Of  BoxBAT.   sanction  must  be  enforced  by  the  courts  subject  to  the  ap- 
pellate and  superintending  authority  of  the  High  Court. 
Thus  the  passing  of  such  a  law  necessarily  adds  to  the  juris- 
diction of  this  court  in  the  sense  of  the  number  of  subjects 
to  which  its  judicial  authority  may  possibly  be  extended. 
Conversely,  every  repealing  Act  diminishes  its  jurisdiction 
in  a  similar  sense.    Are  the  Acts  therefore  void  ?    Such  a 
conclusion,  completely  paralysing  the  local  Legislature,  would 
obviously  defeat,  not  promote,  the  purposes  of  the  Imperial 
Parliament.     The  provisions  of  the  statute  must  plainlj 
receive  a  more  liberal  construction — one  liberal  enough  to 
admit  of  the  local  Legislature  extending  or  restricting  the 
powers  of  the  courts,  its  own  creatures,  even  though  the 
possible  occasions  for  the  exercise  of  this  court's  jurisdiction 
may  thus  indirectly  be  increased  or  diminished  in  number* 

What  then  is  the  proper — ^that  is,  the  intended — eflTect  of 
the  provision  in  cl.  4  of  Sec.  ii.  which  we  have  cited?  Prima 
facie  it  is  unquestionably  a  direct  and  complete  bar  to  the  ex- 
ercise of  jurisdiction  by  the  Civil  Courts  in  such  a  case  as  the 
present.  It  was  indeed,  in  the  last  stage  of  the  argument 
before  us,  contended  that  the  clause  applies  only  to  holders 
of  service  lands ;  that  the  plaintiff  here  denies  that  his  land 
is  subject  to  provide  for  service  at  all ;  and  that,  therefore, 
the  clause  can  have  no  application  to  him.  But  the  phrase 
lands  "  held  for  service^'  plainly  means,  not  lauds  so  described 
in  the  plaint,  but  declared  to  be  so  by  Government  under 
the  powers  conferred  by  Sec.  32  (d).  The  plaintiff  is  the 
holder  of  such  land ;  and  the  clause  says  that  his  suit  shall 
not  be  entertained.  The  literal  sense,  however,  of  an  appa- 
rently peremptory  direction  such  as  this,  is  not  unfrequently 
modified  by  its  place  in  the  law,  by  the  context,  by  the  scope 
and  purpose  of  the  law  itself,  and  by  its  relation  to  the  gene- 
ral course  of  legisltition.  We,  therefore,  took  time  to  consider 
how  far,  if  at  all,  on  duly  weighing  these  circumstances  iu  the 


APPELLATE   CIVIL  JURISDICTION.  201 

present  case,  we  might  be  justified  in  moderating  the  literal        1^71. 

risrour  of  a  somewhat  arbitrary  rule.  Art.  3  of  CI.  3  says  that  Pbbmshan- 
service  lands  shall  be  "  resumable  under  ^  general  rules/  ^'  na'thji 
and,  provision  being  thus  made  for  some  degree  of  regu-  government 
larity  in  the  determination  of  claims,  we  should  have  been  °'  BoaiBAY. 
inclined,  had  the  words  we  have  just  quoted  stood  unqualified 
in  the  clause,  to  read  the  two  provisions  of  it  and  of  CI.  4 
together,  and  to  hold  that  Government  was  in  these  cases 
protected  against  a  civil  action  only  when  it  had  in  fact  laid 
flown  some  general  rules  and  conformed  to  them.  But  the 
general  rules  '^  are  such  as  Government  may  think  proper 
from  time  to  time  to  lay  down.'^  Words  so  loose  as  these 
cannot,  we  think,  be  fairly  construed  as  imperative;  they  seem 
meant  to  leave  everything  to  the  discretion  of  Government, 
or  at  most  to  be  merely  directory.  But  at  any  rate  they 
are  not  so  clearly  imperative  as  to  deprive  the  absolutely 
imperative  words  in  CI.  4  of  their  natural  effect.  When  we 
find  it  prescribed  without  qualification  that  ''no  suit  or 
action  ''  shall  be  entertained  as  to  the  tenure  of  service  lands, 
we  cannot  think  that  jurisdiction  is  restored  by  a  mere  di- 
rection in  another  clause,  that  Government  is  to  follow  gene- 
ral rules  such  as  it  "  may  think  proper  from  time  to  time 
to  lay  down.'' 

The  general  tenour  of  the  Act  is  opposed  to  any  construc- 
tion by  which  the  power  of  final  disposal,  in  the  cases  for 
which  it  is  intended  to  provide,  reserved  to  the  Governor  in 
Council,  should  be  made  subject  to  revision  by  the  Civil 
Courts.  A  trace  of  the  older  system  may  be  found  in  the 
appeal,  given  by  Sec.  19,  to  the  District  Court  against  a 
decision  of  a  Collector  on  a  case  submitted  to  regular  inves- 
tigation. But  even  this  is  to  be  taken  with  Sec.  14,  which 
throws  the  proof  of  title  in  such  cases  exclusively  on  the 
ossertop  of  his  right,  while  Sec.  28  provides  carefully  against 
any  disturbance  or  investigation  by  the  Civil  Courts  of 
summary  settlement  once  approved  by  the  Government. 
The  coarse  of  legislation  on  similar  subjects  in  recent  times 
shows  a  greater  and  greater  contraction  of  the  spirit  of  libe- 
rality, and  of  confidence  in  its  judicial  institutions,  which 
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1871.       animated  the  Government  in  framing  the  Elphinatone  Code 

Fbimshan-   of  1827.    The  merits  or  demerits  of  this  policy  we  do  not 

NA'TH^ri      intend  to  discuss^  but  we  must  note  the  fact  as  throwing 

GovBBXMENT  ^^E^^  ^^  *^®  probaWo  intentions  of  the  Legislature  in  passmg 

OP  Bombay.  Bombay  Act  VII.  of  1863.     Thus  viewing  the  subject,  we 

do  not  think  it  improbable  that  the  Government  intended  to 

>vithdraw  the  whole  class  of  cases  to  which  our  attention 

has  now  been  directed  from  the  cognisance  of  the  tribunals 

to   which  it  was  content  to  leave  the   adjudication  of  its 

subjects*  mutual  rights  and  duties  where  its  own  interests 

were  not  concerned.     Neither  the  general  purpose  of  the 

Act,  therefore,  nor  the  circutnstances  under  which  it  was 

passed,  seem  to  enable  us  to  give  to  the  words  we  have  had 

to  construe  any  other  than  their  literal  interpretation. 

We  must,  therefore,  confirm  the  decree  of  the  District 
Judge,  but,  looking  to  all  the  circumstances,  without  costs. 

Decree  confirmed. 
Dec.  8.  lingular  Appeal  No.  36  of  1871. 

BrNDA'CHAEi Appellant. 

I.  Dracup,  Magistrate  F.  P.,  Dharwar... Be«po?uien/. 

Preliminary  Proceedinga—VBkiVs  Bight  to  appear  for  Complainant- 

Crim,  Proc.  Code,  See.  180. 

At  an  inquiry  held  by  a  Magistrate  under  Sec.  180  of  the  Criminii 
Procedure  Code  for  the  purpose  of  ascertaining  the  truth  or  falsehood  of 
a  complaint,  the  complainant  has  no  right  to  be  represented  by  a  vahi. 
who,  therefore,  cannot  sue  the  Magistrate  for  damages  for  not  allowing 
him  to  appear  for  the  complainant  upon  such  an  inquiry. 

T^HIS  was   iui  appeal  from  the  decision   of  Baron  DeH. 
Larpent,  Acting  Judge  of  the  District  of  Dh^rwar,  in 
Original  Suit  No.  15  of  1869. 

The  plaintiff,  who  was  a  vakil  in  the  Dhdrwfir  District,  sued 
to  recover  damages  incurred  by  him  in  consequence  of  the 
defendant  having,  in  his  capacity  of  a  Full  Power  Magistrate 
in  the  same  district,  refiisedto  accept  avakilatnAmd  presented 
in  the  defendant's  court  by  the  plaintiff  on  behalf  of  his 
client,  one  Samndji,  who  had  charged  one  DhuUji  and  another 


V. 

Dbacuf. 
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person  wifeh  the  offence  of  criminal  breach  of  trust  before  the       1^^« 
said  defendant. 

The  defendant  stated  that  the  plaintiff  had  no  right  to 
appear  for  the  complainant  in  a  preliminary  inquiry ;  that  it 
was  within  his  discretion  to  allow  the  plaintiff  to  appear^  and 
tiiat  he  bond  fide  exercised  his  discretion  in  not  allowing  him 
to  appear. 

The  District  Judge  was  of  opinion  that  the  complainant^ 
Samniji^  had  no  right  to  appear  by  the  plaintiff.  He  gave 
the  following  reasons  for  coming  to  that  conclusion  :-— 

'^  A  Magistrate,  it  appears  to  me,  is  not  bound  to  recognise 
tbe  appearance  of  a  complainant  in  a  criminal  case  by  a 
fail/.  A  Magistrate,  under  the  Procedure  Code,  is  vested 
with  the  double  functions  of  prosecutor  and  judge.  The 
complainant  is  not  a  prosecutor,  for  Government  undertakes 
this  duty  and  provides  funds  for  meeting  all  the  costs.  When 
a  case  is  committed  to  the  sessions,  it  is  the  Magistrate  who 
conducts  the  prosecution  through  the  Government  Pleader 
or  other  oflicer  appointed  by  Government  (Sec.  23),  and  no 
complainant  could  claim  as  a  matter  of  right  to  appear  in 
the  Sessions  Court  through  a  vakil. 

"  The  complainant^s  personal  appearance  is  exacted  by  the 
Code.  He  must  appear  to  make  his  complaint  (Sees.  65, 
66),  and  he  is  bound  to  appear  personally  on  the  hearing 
of  the  case  (Sec.  259).  There  is  also  a  special  rule  (Sec.  432) 
regarding  the  right  of  an  accused  to  be  defended  by  counsel, 
bat  no  analogous  provision  regarding  complainants.  Admit* 
ting,  however,  that  a  complainant  must  appear  personally, 
has  he  a  right  to  be  assisted  by  counsel  ?  There  is  no  pro- 
vision of  law  which  gives  him  this  right,  although  it  is 
doubtless  the  practice  in  all  the  courts,  so  that  it  appears  to 
me  entirely  ab  the  discretion  of  the  court  to  refuse  or  allow 
a  complainant  such  assistance." 

The  District  Judge  was  further  of  opinion  that,  though 
the  defeudant  did  not  exercise  a  proper  discretion  in  refusing 
to  allow  the  plaintiff  to  appear,  it  was  not  proved  that  he  had 
acted  except  with  proper  care,  and  that  he  was  protected  by 
Act  XVIII.  of  1850.  He,  therefore,  decreed  for  the  de- 
fendant. 

vm. — 27  A  c 
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1^^-  The  appeal  was  heard  by  Lloyd  and  Ejbmball,  J  J, 

BiNDA'CHARI 

V.  Bahiravndth  Mangesh,  for  the  appellant: — ^The  Judge's 

Dra.cup 

view  is  erroneous.  Neither  the  Statute  nor  the  Common  Law 
ever  denied  the  complainant^s  right  to  appear  by  counsel. 
The  Judge  says  the  vaMl  had  no  right  to  appear  in  the  in- 
quiry,  under  Sec.  180  of  the  Code  of  Criminal  Procedupe. 
This  section  speaks  of  the  Magistrate  directing  an  inquiry. 
Here  the  inquiry  was  held  by  the  Magistrate  himself,  and 
was,  therefore,  not  under  Sec.  180. 

The  inquiry  by  the  Magistrate  was  a  judicial  proceeding, 
for  if  the  complainant  had  made  a  false  statement  in  his  exa- 
minatidn  he  would  have  been  liable  to  the  charge  of  giving 
false  evidence.  In  a  proceeding  of  such  a  serious  character, 
the  complainant  should  be  allowed  the  assistance  of  counsel. 

According  to  the  theory  of  Criminal  Law,  the  Sovereign  is 
the  prosecutor  in  every  criminal  case,  and  has  the  right  to 
examine  the  informant.  Such  a  right  is  expressly  recognised 
by  this  court  in  a  circular  *  at  page  58  of  the  Circular  Book. 

Bhirajl&l  Mathwrddas,  Government  Pleader,  for  the  re- 
spondent : — ^The  plaint  discloses  no  cause  of  action. 

Per  Cubiam  : — ^We  think  that  the  rejection  of  the  vakhlai- 
nama  at  the  preliminary  inquiry,  when  the  Magistrate  was 
bound  by  law  merely  to  inquire  in  the  "  mode  he  shall  judge 
most  proper*'  for  the  purpose  of  ascertaining  the  truth  or 
falsehood  of  the  complaint,*'  was  a  matter  in  which  he  was 
at  liberty  to  use  his  discretion ;  that  being  so,  it  is  clear  that 
the  Magistrate  was  exempted  from  civil  liability  for  the 
damage  alleged  to  have  resulted.  But  assuming  that  the 
act  of  the  Magistrate  was  without  the  limits  of  his  jurisdic- 
tion, wd  observe  that  there  is  no  allegation  in  the  plaint  that 
the  Magistrate  did  not  in  good  faith  believe  himself  to  have 

jurisdiction  to  make  the  order  complained  of. 

Decree  conf^imd, 

*  "  As  there  appears  to  be  a  doubt  in  the  minds  of  some  of  the  SesiioD 

Judges  as  to  the  extent  of  the  right  of  tbe 

in'^^irSSTcn^y''  '*"  ^  ^^^      Crown  to  be  heard  by  counsel  or  by  pleader 

in  criminal  cases,  all  courts  arc  informed  thtt 

the  Queen  is  entitled,  as  a  matter  of  right,  to  be  heard  by  counsel  or  plesder 

in  sup|)ort  of  each  prosecution,  whether  it  be  in  an  appellate  or  an  origiml 

court  of  criminal  jurisdiction." 
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Regular  Appeal  No.  59  of  1870.  De^c  n. 

Ka'ka'ji  bin  Ea'noji  et  al Appellants. 

BA'ptJJi  bin  Ma'dhaveaV  Respondent. 

Civ.  Proc.  Code,  Sec.  7 — Suits  instituted  btfore  Code  came  into 

operation — Mesne  Profits — Costs. 

In  applying  the  provisions  of  Sec.  7  of  the  Code  of  Civil  Procedure,  the 
first  thing  to  be  considered  is  whether  the  cause  of  actiou  in  the  second 
suit  is  the  same  as  the  cause  of  action  in  the  first.  If  the  cause  of  action 
be  the  same,  the  second  suit  is  barred  in  respect  of  any  portion  of  the 
claim  omitted  from  the  first  suit ;  but  not  otherwise.  Accordingly,  where 
the  plaintiff,  as  a  member  of  an  undivided  Hindu  family,  sued  for  a  share 
of  a  particular  portion  of  the  family  property,  leaving  the  rest  undivided, 
and  his  suit  was  rejected,  as  it  had  not  been  brought  for  his  whole  share, 
it  was  held  that  this  suit  was  no  bar  to  a  second  suit  to  have  the  whole  . 
property  divided,  as  the  causes  of  action  in  the  two  suits  were  entirely 
distinct. 

In  a  suit  for  partition  of  hereditary  property,  it  is  not  necessary  for 
the  plaintiff  to  trace  back  his  genealogy  to  the  original  grantee,  and  to 
prove  that  no  other  descendant  of  that  grantee  except  himself  and  the 
defendants  are  in  existence.  It  is  sufficient  for  him  to  show  that  he  and 
they  are  the  only  representatives  of  the  person  who  last  held  the  propert}'. 
If  others  claim  a  share,  it  is  for  them  to  show  that  they  have  any  rights 
nhich  operate  to  restrict  the  plaintiff^s  primd  facie  right  to  treat  such 
property  as  the  exclusive  property  of  himself  and  the  defendants. 

There  is  no  objection  to  the  award  of  mesne  profits  or  interest  during 
the  whole  period  for  which  a  suit  is  pending,  however  long  that  period 
may  be. 

npHIS  was  an  appeal  from  the  decree  of  Kiishnaji  Vishnu 
Limaye,  First  Class  Subordinate  Judge  of  Ahmednagar, 
ia  Suit  No.  1897  of  1861. 

The  plaintiff,  B^puji,  in  1836  brought  a  suit  against  the 
defendant  Kdkaji  and  three  others,  to  recover  his  third-share 
from  a  half  of  the  deshmukhi  allowances  in  the  prajand  of 
Sinuar,  and  reserved  to  himself  the  right  of  suing  for  a 
^llal•e  of  similar  allowances  in  other  places.  This  suit  was 
ultimately  rejected  by  the  late  Sadr  Court,  on  the  ground 
that  the  plaiutiflF  was  bound  to  sue  for  his  whole  share.  He, 
accordingly,  brought  the  present  suit  in  September  1861 
tor  his  whole  share  in  the  entire  ancestral  property  in  the 
possession  of  himself  and  his  four  cousins. 


206  BOMBAY  HIGH  OOU&T  RIFOBTB. 

^?[h The  defendants  pleaded  that  the  claim  was  barred ;  that 

Ba'noji      ^t®  watan  was  not  divisibloj  according  to  the  cnstom  of  tie 

^*  *'•        family ;  and  that  there  were  thirteen  other  persons  interested 

Ba'puji      in  the  watan  who  had  not  been  joined  in  the  suit. 
Ma'dhavba'v. 

These  latter  persons  were  subsequently  made  defendants. 

The  First  Class  Subordinate  Judge  found  the  suit  not 
to  be  barred^  and  awarded  the  share  claimed,  with  mesne 
profits  from  the  date  of  suit  to  the  date  of  execution. 

The  appeal  was  heard  by  Melvill  and  Kemball,  JJ.^  on 
the  4th  of  December  1871. 

Shiniir&m  Ndmyan,  for  the  appellants : — ^The  suit  is 
barred  by  Sec.  7  of  Act  VIII.  of  1859.  This  Act  was  passed 
in  May  1 859^  although  it  did  not  come  into  operation  till 
January  1862.  The  suit  was  filed  in  September  1861; 
and  Sec.  7  of  the  Act  applies  to  it  (a).  In  the  first  suit 
the  plaintiflf  sued  only  for  his  share  in  the  Sinnar  district 
allowances,  and  omitted  to  sue  for,  or  relinquished,  h^ 
share  in  the  other  districts.  Whether  he  did  so  from 
an  accidental  error  or  a  voluntary  omission  does  not 
matter,  as  has  been  held  by  the  Privy  Council  in  the  above 
case.  Besides  the  plaintifi'and  the  defendants,  there  are 
other  sharers  in  the  allowances ;  and  the  plaintiff  was  bound 
to  trace  back  his  genealogy  to  the  original  grantee,  and 
show  who  were  the  different  parties  entitled,  and  what  was 
the  share  of  each.  The  defendants  are  members  of  the  elder 
branch  of  the  family,  and  as  such  entitled,  according  to  a 
custom  in  their  family,  to  the  enjoyment  of  the  whole  ira/a^. 
the  other  members  having  no  other  claim  than  that  of  main- 
tenance. The  court  below  has  awarded  mesne  profits  for 
a  period  longer  than  six  years,  which  is  opposed  to  the 
practice  of  this  court.  The  plaintiff  has  included  in  his 
plaint  certain  villages  which  are  in  his  own  possession,  and 
has  thereby  increased  the  costs  improperly  against  the  de- 
fendants. 

Dhirajldl  Maihuradas,  Qovemment  Pleader,  for  the  re- 
spondent : — The   Code  of  Civil  Procedure,  though  it  was 

(a)    Moonshee  Builoor  Ruheem  v.  SkunuoonisMa  BegMm,  1 1  Moo.  Ind. 

App.  551 ;  8  Calc.  W.  Rep.,  P.  C.  .T 
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passed  in  May  1859,  came  into  operation  in  January  1862,        1871. 

Ka'ka'ji 

more  than  three  months  after  the  institution  of  this  suit,  and      rvnoji 
is,  therefore,  not  applicable.     Even  if  it  be  applied,  Sec.  7  of       ^^f- 
the  Code  is  no  bar  to  its  maintenance.     The  causes  of  action       Ba'puji. 
in  the  two  suits  are  distinct.     The  plaintiff  has  sll0^vn  that  * 
the  ivatan  of  which  a  share  is  claimed  by  him  was  last  held 
by  MadhavrSv,  the  common  ancestor  of  himself  and   the 
persons  whom  he  originally  sued.    As  to  the  family  custom 
set  up,   it  has  been  held  by  the  High  Court  that  it  can- 
not be  recognised  (6).     With  regard  to  the  mesne  profits, 
there  is  no  law  restricting  the  award  to  a  period  of  six  years 
after  the  institution  of  a  suit.     Once  an  action  is  filed,  the 
parties  are  in  the  hands  of  the  court,  and  they  ought  not   to 
suffer  for  any  delay  caused  in  the  progress  of  a  suit.     The 
plaintiff  has  properly  included  in  his  plaint  the  villages  in 
his  own  possession,  for  he  is  suing  for  a  general  partition  of 
the  whole  family  property. 

Gur.  adv.  vxdU 

December  11.  Melvill,  J. : — This  is  a  suit  for  partition 
of  the  land  and  emoluments  attached  to  a  deshmukhi  ivatan. 

A  preliminary  objection  has  been  taken  that  the  claim  is 
in  part,  if  not  entirely,  barred  by  Sec.  7  of  Act  VIII.  of  1859, 
the  plaintiff  having  in  a  former  action  sued  for  a  portion 
of  the  lands  which  he  now  claims. 

The  former  suit  was  brought  in  1856,  and  was  decided  by 
the  Sadr  Divdni  Adilat  in  1857.  The  plaint  has  not  been 
produced  before  us,  but  from  the  judgment  it  appears  that 
the  plaintiff  sued  the  present  appellants  to  recover  from 
them  the  third-share  of  the  deshmukhi  haks  in  the  praganA 
of  Sinnar,  at  the  same  time  reserving  to  himself  the  right  to 
sue  at  a  future  time  for  a  share  of  the  same  allowances  in 
other  pragands.  The  final  judgment  of  the  Sadr  Adalat  was 
in  these  terms : — "  The  Court,  concurring  in  opinion  with 
the  Judge  who  admitted  this  special  appeal,  that  the  Zilld 
Judge  ought  to  have  read  exhibit  No.  14  in  conjunction 
with  exhibit  No.  89,  and  that  Bfipu  is  not  thereby  precluded 

(6)   BnsvantravY.  Mantoppciy  1  Bom.  11  C.  Rep.,  Appx.  xlii. 
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- .   ^^; from  suing  for  his  share  of  the  vmtan,  find,  however,  that  ke 

Ra'noji      has  only  sued  for  a  portion  of  his  share,  and  not  for  his  whole 

^^J^^'        share,  which  it  is  requi&ite  for  him  to  do,  as  no  division  has 

^  Ba'flji       yet  taken  place  in  the  family.     The  Jndge's  decree,  there- 

fore,  so  far  as  it  throws  out  Bapu's  claim  as  being  improperly 

brought,  is  affirmed/' 

From  the  judgment  it  is  clear  that  the  Sadr  Ad41at  de. 
clined  to  enter  into  the  merits  of  the  claim*  .They  rejected 
the  claim  on  the  ground  that  an  action  in  that  form  was  not 
maintainable,  and  they  at  the  same  time  pointed  out  to  the 
plaintiff  the  proper  course  for  him  to  adopt. 

He  has  now  adopted  this  course,  and  it  would  certainly 
be  strange,  and  but  little  creditable  to  our  system  of  proce- 
dure, if  we  were  obliged  to  hold  that  the  present  action  is 
barred  by  the  former  suit,  in  which  nothing  was  decided 
except  that  the  present  action  was  the  remedy  to  which 
the  plaintiff  should  resort. 

There  has  been  much  argument  at  the  bar  on  the  question 
whether  Sec.  7  of  Act  VIII.  of  1859  can  affect  this  case, 
seeing  that  the  former  suit  was  brought  and  decided  before 
the  Code  of  Civil  Procedure  was  enacted.  The  Judicial 
Committee  of  the  Privy  Council  seem*  to  have  held  the  sec- 
tion applicable*  under  such  circumstances,  and  we  are 
informed  that  a  Division  Bench  of  this  court  followed  that 
precedent  in  S.  A.  No.  314  of  1866  (c),  decided  on  the  26th 
August  1867.  Were  it  necessary  for  us  to  decide  this  qnw- 
tion,  the  great  respect  which  we  feel  for  every  decision  of 
the  Privy  Council  would  induce  us  (if  we  were  satisfied  that 
it  was  their  deliberate  intention  to  give  retrospective  effect 
to  a  provision  of  a  statute  affecting  not  only  procedure, 
but  rights)  to  find  the  best  reasons  we  could  for  a  decision 
which  we  should  feel  bound  to  follow,  but  which,  standing, 
as  it  now  docs,  unexplained,  appears  to  be  not  easily  recon- 
cileable  with  the  established  rules  for  the  construction  of 

*  Moonnkef  Buzloor  Ruheem  v.  Shumsoonissa  Begum^  11  Moo.  In<l. 
A;»p.  561  ;  8  Calc.  VV.  Rep  ,  P.  C.  3. 

{c)  Malharrav  v.  Krishndrdv. 
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statates.     But  we  are  happy  to  be  spai'ed  the  necessity  of  so l?^-_ 


doings  aa  we  are  of  opinion  that^  even  if  it  be  admitted  that      ba'noji 

Sec.  7  is  applicable,  it  does  not  in  any  way  bar  the  present        ^*^'- 

8uit.  Ba'puji 

Ma'dhayhi'v, 

That  section  says  that  ^*  every  suit  shall  include  the  whole 
of  the  claim  arising  out  of  the  cause  of  action.         -x-  j^ 

^  *  *  If  a  plaintiff  relinquish,  or  omit  to  sue  for,  any 
portion  of  his  claim,  a  suit  for  tlie  portion  so  relinquished 
shall  not  afterwards  be  entertained.'^ 

Now,  evidently  the  first  thing  to  be  considered,  in  apply, 
ing  this  section,  is  whether  the  cause  of  action  in  the  second 
suit  is  the  same  as  in  the  first.  If  so,  but  not  otherwise, 
the  second  suit  is  barred  in  respect  of  any  portion  of  the 
claim  which  was  omitted  from  the  first  suit. 

In  the  present  caso  it  seems  quite  clear  to  us  that  the 
plaintiffs  claim  does  not  arise  out  of  the  cause  of  action 
which  was  put  forward  in  the  former  suit. 

In  the  former  suit  the  plaintiff's  supposed  cause  of  action 
was  a  right,  as  a  member  of  an  undivided  family,  to  demand 
a  share  of  a  particular  portion  of  the  family  property,  and  to 
leave  the  rest  undivided.  In  the  present  suit,  his  cause  of 
action  is  a  right  to  have  the  whole  family  property  (whether 
held  by  himself  or  others)  brought  together  and  divided. 
So  far  from  these  two  being  the  same  cause  of  action,  they 
present  all  the  difference  which  is  expressed  by  saying  that 
the  one  is  a  cause  of  action,  and  the  other  is  no  cause  of 
action.  If  the  former  suit  had  been  for  a  general  partition, 
and  the  plaintiff  had  omitted  to  include  in  his  claim  the 
whole  of  the  family  property,  there  would  have  been  some 
ground  for  the  appellant's  objection. 

As  was  suggested  by  Mr.  Justice  Kemball  in  the  course 
of  the  argument,  the.  case  is  analogous  to  that  of  one  of 
several  partners  who  sues  another  partner  for  his  share  of 
the  profits  arising  out  of  one  particular  partuership  transac- 
tion, and  is  told  that  his  proper  course  is  to  sue  for  a  disso- 
lution and  an  account.  Could  it  bo  said  that  a  suit  for 
dissolution,  and  a  general  distribution  of  assets  and  liabilities 
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1^71.       among  all  the  partners^  was  founded  on  the  same  cause  of 

Ka'ka'ji  ... 

Ra'noji      action  as  a  suit  of  which  the  object  was  a  continuance  of  tlie 

^***'-        partnerships  and  the  settlement  of  a  single  item  in  dispute 

Ba'puji      between  two  of  tho  partners  ? 

Ma'dhavka'v. 

Being  of  opinion  that  the  cognisance  of  the  suit  is  not 
barred  by  Sec.  7,  we  have  further  come  to  the  conclusion 
that  the  plaintiff  is  entitled  to  succeed  on  the  merits. 

The  suit  was  originally  brought  against  the  four  appel- 
lants, whoj  together  with  the  plaintiff,  are  the  only  descend- 
dants  of  Madhavrdv,  by  whom  it  is  admitted  that  the  whole 
^vafan  was  held.  The  defence  of  the  appellants  was  that 
there  were  a  number  of  other  sharers,  remote  relatives,  and 
representatives  of  two  other  branches  of  the  family ;  and  it 
is  contended  that  the  plaintiff  was  bound  to  trace  back  his 
genealogy  to  the  original  grantee  of  the  watan,  and  to  prove 
that  no  other  descendants  of  that  grantee,  except  himself 
and  the  appellants,  are  in  existence.  We  do  not  think  that 
he  is  under  any  such  obligatiour  Prinid  facie  it  was  sufficient 
for  him  to  show  that  the  whole  watan  was  held  by  M^dhavrav, 
and  that  he  and  the  appellants  are  the  only  representatives 
of  Madhavrfiv.  Twelve  other  persons  named  by  the  appellants 
as  co-sharers  have  been  joined  as  defendants,  and  it  is  for 
them  to  show  that  they  have  any  rights  which  operate  to 
restrict  the  plaintiff's  prima  facie  right  to  treat  as  the  exclu- 
sive property  of  himself  and  the  appellants  property  which 
has  for  a  great  number  of  years  been  managed  exclusively 
by  them  and  their  common  ancestor  Mfidhavrfiv. 

The  case  set  up  by  the  appellants  is  that,  in  accordance 
with  a  family  custom,  they,  as  representatives  of  the  eldest 
branch  of  the  family,  are  entitled  to  the  exclusive  manage- 
ment of  the  tvatan ;  that  the  plaintiff  and  the  distant  relatives 
*  who  have  been  joined  as  defendants  are  entitled  to  mainte- 

nance, and  nothing  more ;  and  that  the  plaintiff,  having  had 
three  villages  assigned  to  him  for  his  maintenance,  has  no 
claim  to  anything  more.  There  is  no  proof  whatever  of  the 
existence  of  any  such  family  custom.  Of  the  twelve  persons 
named  by  the  appellants  as  co-sharers,  ten  only  have  appeared. 
Of  these,  three  (witnesses  Nos.  292,  294,  and  295)  know 
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nothing  about   any  maintenance  having  been  paid  out  of       ^^7^- 
the  watan  to  their  branch  of  the  family.    The  rest  declare     Ka'ka'ji 

Ba'noji 

that  payments  have  been  made  to  them  for  maintenance^  and        et  oL 
they  are  to  a  certain   extent  corroborated  by  the  plaintiflPs      ba'puji 
witness  No.  223.    Receipts  for  these  alleged  payments  are  Ma'diutba'v, 
also  produced  by  the  appellants  (exhibits  94  to  141).    We 
consider  that  this  evidence  is  not  sufficient  to  establish  any 
right  of  these  defendants  to  share  in  the  watan.     The  receipts 
hare  all  been   given  since  the  plaintiflPs  claim  to  a  third 
share  was  first  made^  and  the  wording  of   the    receipts 
clearly  shows  that  at  the  time  when  the  receipts  were  written, 
it  was  in  contemplation  to  use   them  for  the  purpose    of 
resisting  the  plaintiflPs  claim.     They  are,  therefore,  of  little  or 
no  value.     The  statements  of  the  defendants  as  to  the  pay- 
ments made  to  them  are  very  loose  and  vague.     They  do  not 
say  that  they  received  any  fixed  annual  sum  for  maintenance, 
but  that  when  they  wanted  ten  or  twenty  rupees  for  their  ex- 
penses they  received  it  from  the  first  appellant  or  his  father. 
Considering  the  extreme  care  which  the  sharers  in  a  watan 
ordinarily  take  to  define  and  to  exact  their  full  nghts,  we  can 
hardly  regard  such  a  statement  as  credible.    Such  a  primitive 
mode  of  dividing  the  proceeds  of  the  watan  might  be  intelU- 
t^ble  if  the  defendants  had  been  Uving  together  as  a  united 
family,  but  in  point  of  fact  they  have  been  scattered  about 
in  difierent  parts  of  the  country  for  years,  if  not  for  genera- 
tions.   Their  names  are  not  entered  in  the  Government  books 
as  sharers  in  the  watan,  and  they  have  never  had  any  voice 
in  the  management  of  the  loatan.    The  appellants  now  put 
forward  these  defendants  as  sharers  in  the  ivatan ;  but  it  is 
shown  that  during  the  interval  between  the  suit  of  1856  and 
the  present  suit  the  appellants  negotiated  with  the  plaintiff* 
on  the  basis  that  they  and  the  plaintiff  were  the  solo  pro- 
prietors  of  the  watan.   On  the  whole,  we  do  not  think  there  is 
any  satisfactory  proof  either  that  there  are  any  sharers  in  the 
watan  except  the  plaintiff  and  the  four  appellants,  or  that 
any  payments  have  been  made  by  the  appellants  for  which 
they  are  entitled  to  credit  in  the  calculation  of  mesne  profits. 

The  defendants  who  were  subsequently  joined  in  the  suit 

did  not  appeal  against  the  decision  of  the  Subordinate  Judge ; 
nil. — 28  A  c 


212  BOHBAT  HIGH  COUBT  BXP0BT8. 

^y^-       but  at  the  last  moment,  when  the  Pleader  for  the  appellant 
Ki'ka'ji     ]^d  almost  concluded  his  reply,  an  application  was  made  on 
et  al       their  behalf  that  they  might  be  joined  as  appellants.    This 
BA'pun      ^^f  ^^  course,  refused ;  but  they  have  not,  in  fact,'^been  at  all 
MVdhatra'v,  prejudiced  by  the  refusal.     They  have  had  the  full  benefit  of 
Mr.  Sh^ntdr&m^s  able  argument,  the  whole  object  of  which 
was  to  establish  the  rights  of  those  defendants  whom  he  did 
not  nominally  represent,  and  thereby  to  procure  the  rejec- 
tion of  the  claim  against  those  for  whom  he  appeared. 

We  think  that  the  plaintiff  is  entitled  to  the  share  claimed 
by  him,  and  to  mesne  profits  from  the  date  of  suit  till  the 
date   of    execution.     Mr.  Shdnt^ram  has   contended  that 
mesne  profits  cannot  under  any  circumstances  be  awarded  for 
a  longer  period  than  six  years ;  but  we  know  of  no  provision 
of  any  law  of  limitation  which  prevents  a  court  from  award- 
ing mesne  profits  or  interest  during  the  whole  period  for 
which  a  suit  is  pending,  however  long  that  period  may  be. 
We  should  be  very  sorry  if  any  penalty  of  the  kind  were 
imposed  upon  the  victims  of  the  dilatory  action  of  our  courts. 
Another  objection  which  Mr.   Shantdrdm  has  taken  in  the 
matter  of  costs  appears  to  us  equally  unsustainable.    He 
contends  that,  in  his  valuation  of  the  suit,  the  plaintiff  ought 
not  to  nave  included  the  value  of  the  three  villages  in  his 
possession,  since  he  was  not  suing  for  a  share  of  those  vil- 
lages ;  but  in  fact  he   was   suing  for  his  share  of  the  whole 
family  property,  and  it  was  both  right  and  necessary  that 
he  should  bring  into  account,  as  the  subject-matter  of  this 
suit,  the  whole  of  the  property,  whether  held  by  himself  or 
the  defendants. 

« 

We  afiirm  the  Subordinate  Judge's  decree,  and  award 
mesne  profits  (to  be  determined  at  the  execution  of  the 
decree)  from  the  date  of  the  institution  of  the  suit  till  the  date 
of  execution,  with  costs  throughout  on  the  appellants. 

Decree  accordingly. 
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1871. 
Nov.  9. 

DuLLABH  Shivla'l,  heir  of  Ghelabhai 
Shivlal,  deceased    Appellant. 

T.  C.  Hope,  President  of  the  Surat  Muni- 
cipaKty,  Bhagva'nda's  La'lbha'i,  et  ah  Respondents. 

Acts,  Construction  o/'^  Taxes,  Acts  imposing — Ambigi^us  Words'^         ;  \  J) 

Surat  Byc'laws — Copper-  \    **•     I 

In  order  to  impose  a  tax,  due,  rate,  or  toll  upon  a  subject,  the  framers 
of  the  Act  or  Bye-law  under  which  such  tax,  &c.  is  imposed  must  use 
clear  and  unambiguous  words  to  effect  their  purpose.  When  the  words 
used  are  ambiguous,  the  intendment  of  the  courts  will  be  in  favour  of  the 
subject  upon  whom  the  tax  is  sought  to  be  imposed. 

Thus  where  the  framers  of  the  S^rat  Bye-laws  imposed  a  tax  of  one 
rupee  per  Surat  ma:n  upon  '*  copper"  imported  into  Sdrat  for  consumption, 
it  was  held  that  copper  wrought  up  into  pots  did  not  fall  within  the  words 
of  the  bye-law. 

Semble  that  when  a  tax  is  imposed  upon  goods  imported  into  a  town  for 
consumption,  and  such  goods,  after  hnviog  been  subjected  to  the  tax  upon 
being  imported  into  the  town,  are  afterwards  taken  out  for  sale  into  the 
neighbouring  villages  and  brought  back  unsold,  such  goods  are  not  liable 
to  be  subjected  to  tax  a  second  time. 

THIS  was  a  special  appeal  from  the  decision   of  W.   H. 
Newnham,  District  Judge  of  Surat,  reversing  the  dec5ree 
of  George  Ayerat,  Acting  Assistant  Judge  at  that  station. 

The  special  appeal  was  heard  by  Westropp,  C,  J.,  and 
West,  J. 

Chunilal  Maniklal  for  the  special  appellant. 

Dhimjlal  Mathuradds,  Government  Pleader,  for  the  Col- 
lector, and  Ndndbhdi  Haridds  for  the  other  respondents. 

The  facts  sufficiently  appear  from  the  following  judgment 
of  the  court,  delivered  by 

WxsTBOPP,  C.J. : — One  of  the  Rules  or  Bye-Laws  (Sec.  26, 
Appx.  B)  of  the  Municipality  of  Surat,  framed  under  Act 
XXVI.  of  1850,  entitles  the  municipality  to  levy  a  tax  upon 
"  copper'*  at  one  rupee  per  Sdrat  man,  for  municipal  purposes. 
The  municipality  has  levied  from  the  appellant  (plaiutifiT) 
Rs.  27-6-7  upon  copper  pots,  the  copper  of  which  had  origin- 
ally been  imported  into  Sdrat  from  Bombay  in  the  form  of 
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^^^'       copper  plates^  on  which  the  municipal  tax  for  copper  iras 

DuLLABH     then   paid*    The  plates  afterwards  were  manofactmed  in 

V.  Sorat  into  copper  pots^  which  the  appellant  took  to  a  neign- 

et  aX.  bonring  village  for  sale^  bnt^  not  having  sold  thcm^  brought 
them  back  to  Sdrat>  and  the  abovementioned  sum  of 
Bs.  27-6-7  was  then  levied  from  him  npon  the  copper  pots. 
He  brought  his  suit  against  the  managing  committee  of  the 
municipality  to  recover  that  amount,  as  illegally  levied  from 
him.  The  Assistant  Judge,  Mr.  Ayerst,  decreed  in  his 
favour.  The  District  Judge,  Mr.  Newnham,  reversed  that 
decree.    Against  that  reversal  the  plaintiff  has  appealedi 

The  three  gfrounds  of  objection  mentioned  in  the  memoran- 
dum of  appeal  may  be  resolved  into  two,  namely :  (1)  Are 
copper  pots  on  their  original  importation  into  the  city  of 
Sdrat  liable  to  the  municipal  toll?  (2)  If  so,  and  if  taken 
out  of  the  city  for  sale  and  brought  back  unsold,  are  they, 
on  such  re-entry  into  that  city,  liable  to  the  municipal  toU, 
notwithstanding  that  such  toll  had  been  paid,  upon  the 
copper  of  which  they  are  made,  on  its  being  originally  im- 
ported into  the  city  in  the  form  of  copper  plates  7 

Rule  26  of  the  Surat  Municipal  Bules  is  this  :— - 

*'  Taxes  at  the  rates  specified  in  Appendix  B,  as  sanc- 
tioned by  Government,  shall  be  levied  on  the  articles  therein 
mentioned.'' 

The  Appendix  therein  referred  to  is,  so  far  as  it  is  material, 
as  follows : — 

"Appendix  B. 

Description  of  Municipal  Taxes  to  be  levied  in  the  Toum  of  Svro/. 

A  tax  shall  be  levied  on  the  following  articles,  according  to  the  ntei 
specified  against  each,  when  imported  into  the  Town  of  Surat  for  con* 
sumption ; — 

Names  of  Articles. — Imports.  Rate  of  Tax. 

Ghee 1  Rupee  per  Surat  Maund. 

Butter  8  Annas    „ 

Sugar,  coarse  and  refined  8  Annas 

Cocoanuts   I  Rupee  per  1 ,000. 

Silk  (here  follow  seven  kinds 
of  Silk  at  various  rates). 
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Cotton  Yam—  ^^^- 

Tarn,  Europe 1  Rupee  per  Bengal  Maund.  Dvllabh 

„         ,»       Dyed  1  R.  4  annas       „         „  Shivla'l 

Bundles  of  Thread 1  R.  10  annas      „         „  _^' 

Copper 1  Rupee  per  Surat  Maund.  ^^ 

Irory    • 3  Annas  per  Bengal  Seer." 

&c.  &c.  &c. 
The  words  "  for  consumption^^  when  applied  to  copper 
may  be  interpreted  to  mean  for  the  purpose  of  being  manu- 
factured^ and  seem  to  be  inconsistent  with  the  supposition 
that  copper,  already  manufactured  into  vessels  or  other 
articles,  was  intended.  Possibly  old  copper  vessels  unfit 
for  use,  and  imported  into  the  city  in  such  a  condition  and 
quantity  as  to  lead  to  the  conclusion  that  they  were  so  im- 
ported merely  for  the  purpose  of  being  re-manufactured, 
might  be  considered  within  the  meaning  of  copper  imported 
for  consumption,  but  this  could  not  reasonably  be  presumed 
of  copper  vessels  which  are  new,  or  in  a  serviceable  condi- 
tion, and  fit  for  sale  and  use.  Bat,  even  without  the  aid  of 
the  words  "  for  consumption,*'  the  word  "  copper*'  seems 
to  XLS  primd  facie  to  mean  copper  not  worked  up  into  vessels 
or  other  articles.  When  the  Legislature  desires  to  include 
what  is  manufactured  as  well  as  what  is  unmanufactured,  it 
usually  does  so  in  express  terms — e.  jr.,  Act  XVlil.  of 
1854,  Sec.  10;  Stat.  1  Wm.  IV.,  c.  68,  s.  1.  Putting  the  case 
in  the  most  unfavourable  point  of  view  to  the  plaintifif,  it 
must  be  admitted  that  it  is  at  the  least  doubtful  that  copper 
manufactured  into  vessels  or  other  goods  was  intended  to  be 
included.  For  the  intention  we  must  look  to  the  language 
of  the  Rules  and  Appendix  B  only.  The  ratio  decidendi 
suggested  by  the  District  Judge  when  he  said  :  ^'  But  it 
must  be  borne  in  mind  that  this  is  not  a  case  of  laws  enacted 
by  the  Legislature  and  enforced  by  executive  officers,  but  of 
rules  framed  by  the  same  body  who  execute  them,  and  there 
is  a  certain  presumption  that  they  best  know  what  they 
meant  when  they  framed  the  rules,*'  is  completely  inadmis- 
sible. The  municipality  is  not  to  be  regarded  as  the  judge 
of  its  own  cause  :  Beg,  v.  Ealidis  Keval  (a)  ;  Beg,  v.  YenJcii 
Bapuji  (b).  And  even  if  the  municipality,  when  framing  its 

(a)  oBmn.  H.  C  Rep.,  Cr.  Ca.  10.    (b)  8  Bom.  H.  C.  Rep.,  Cr.  Ca.  39. 
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Shitla'l 
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bye-laws,  supposed  that  tbe  term  "  copper*' included  wrongli 
as  well  as  unwrought  copper,  it  does  not  follow  that  Govern- 
ment,  in  sanctioning  the  rules,  meant  to  adopt  any  such  large 
construction  of  that  word,  or  that  the  subsequent  practice 
of  the  municipality,  during  the  few  years  which  have  elapsed 
since  the  making  of  the  rules,  can  be  permitted  to  inflaence 
us  in  our  construction  of  them,  or  in  any  wise  to  depart 
from  tho  ordinary  canons  of  interpretation  applicable  to 
legislative  enactments  or  bye-laws  relating  to  rates,  taxes,  or 
tolls. 


It  is  a  legal  axiom  that  "  no  pecuniary  burden  can  be  im* 
posed  upon  the  subject,  by  whatever  name  it  may  be  caM, 
whether  tax,  due,  rate,  or  toll,  except  upon  clear  and  distinct 
legal  authority,  established  in  proof  by  those  who  seek  lo 
impose  the  burthen,'^  [see  the  remarks  of  Wilde,  C.  J.,  in 
Gosling  v.  Veley  (c)  in  the  Exchequer  Chamber,  and  after- 
wards as  Lord  Truro  in  the  House  of  Lords  (<?),  and  of  MartiE, 
B.,  in  the  same  case  (e) ;  and  see  Hollmvay  v.  Srjiiih  (/)].  In 
Denn  v.  Diamond  (g)  Bayley,  J.,  said  :  *'  It  is  a  well-settled 

,  rule  of  law  that  every  charge  upon  tho  subject  must  be  im- 
posed by  clear  and  unambiguous  language.^'  That  was  a  case 
in  which  a  father  conveyed  lands  to  his  son,  as  well  in  consi- 
deration of  natural  love  and  affection  as  also  in  consideiution 
of  the  provision,  which  the  son  had  that  day  made  (byhi- 
bond),  of  £1,500  in  augmentation  of  the  fortunes  of  his  sisters, 
which  transaction  was  held  not  to  be  a  ''  saW  of  the  land 
within  the  meaning  of  the  Stamp  Act  48  Geo.  III.;  c  M9. 
and,  therefore,  that  the  conveyance  was  not  liable  to  an  't' 

^valorem  stamp  duty.  Holroyd,  J.,  said  :  *'It  is  true  tbt 
the  son,  paying  money  for  the  estate,  may  in  some  sort  he 
a  purchaser,  but  that  does  not  make  the  father  a  seller;  and 
to  bring  the  case  within  the  statute,  I  think  there  must  b€ 
a  sale  as  to  both."  In  l^hiUljjs  v.  Morrison  (h)  the  Court  ot 
Exchequer  said :  "  The  party  who  seeks  to  bring  an  instm- 

(c)  12  Q.  B.  407.        (tl)  4  Ho.  Lo.  781.        (e)  Ibid.  727- 
(/)    2  Stra.  1171.        iff)    4  B.  &  C.  245. 
(A)  13  L.  J.,  N.  S.,'  Exch.  212,  213 ;  and  see  Doe  v.  Amos,  2  M.  &  B.  l^' 

and  per  Heath,  J.,  in  3  Taunton,  220. 
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ment  within  the  Stamp  Act  must  show  clearly  that  it  falls       1871* 
within  it ;  he  must,  so  to  speak,  hit  the  bird  in  the  very  eye.     Dullabh 

Shivla'l 

We  can  make  no  intendments  in  favour  of  the  liability."  v. 

Lord  Brougham  in  the  Stockton  and  Darlington  Eailvjay  ^^* 
Company  v.  Ban*ett  (i)  said  :  "  It  must  be  observed  that  in 
dubio  you  are  always  to  lean  against  the  construction  which 
imposes  a  burden  on  the  subject.  The  meaning  of  the  Le- 
gislature to  tax  him  must  be  clear."  And  referring  to 
Gildart  v.  Gladstone  {j)  he  said:  "The  Court  there  said 
in  effect, '  here  is  a  company  which  gets  an  Act  of  Parliament 
to  tax  the  subject ;  it  is  incumbent  upon  that  company  to 
do  two  things — to  take  care  that  the  Act  of  Parliament  is  made 
clear  and  undoubtful,  especially  upon  those  clauses  by  which 
the  company  seeks  to  impose  a  burden  upon  the  public ;  and 
if  companies  do  not  choose  to  take  the  trouble  to  do  that, 
let  them  abide  by  tho  consequences :  they  will  not  be  able 
to  levy  the  duty.* "  That  remark  is  d  fortiori  applicable  to 
a  municipality  when  enacting  its  bye -laws,  as  it  has,  under 
certain  restrictions,  the  legislative  power  in  its  own  hands. 

Lefroy,  C.  J.  (ft),  after  referring  to  Lord  Coke's  remark 
that  "  the  construction  of  a  statute  is  best  made  ex  viaceribus 
actus  (f),  said :  "  Besides  this  general  rule  of  construction, 
there  are  two  other  principles  which  may  be  considered  as 
bearing  upon  this  case,  namely,  1st,  if  by  a  statute  it  is  intend- 
ed to  impose  a  tax  upon  the  subject,  its  construction  must 
be  clear  beyond  all  reasonable  doubt :  and  2tidly,  the  Com- 
mon Law  rights  of  the  subject  in  respect  to  the  enjoyment 
of  his  property  are  not  to  be  trenched  upon  by  a  statute, 
miless  the  intention  is  shown  by  clear  words  or  necessary 
Implication.''  The  same  learned  Judge  and  his  colleagues, 
acting  upon  those  principles  and  on  the  rule  nosciiur  a  sodis, 
held  in  Shaw  v.  Ruddin  (m)  that  the  word  "  cart"  in  the 

(»)  11  CI.  &  F.  607.        (j  )  11  East  675;  12  Ibid,  439  ;  2  'Tawnton,  97. 
[h)    12  Ir.  C.  L.  Rep.  40,  41 ;  and  see  his  observations  Thid,  60. 
(0    Co.  Lit.  381  a.  And  see  the  remarks  on  Rex  v.  Hodnett,  1  T.  R. 
101,  in  Bey.  v.  Showdar  Ghenar,  7  Bom.  II.  C.  Rep.,  Cr.  Ca.  40,  and 
again  Ibid,,  p.  49 ;  and  the  observations  of  Lord  Cairns  in  Par  tiny  ton  y. 
The  Attorney  General,  L.  Rep.  4,  Ho.  Lo.  122. 

(m)    9  It.  C.  L.  Rep.  214,  221,  Q.  B, 


^N 
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1871.       Stat,  16  &  17  Vict,,  c.  112  (Dablin  Carriage  Act),  must  be 

DuLLABH     limited  to  carts  for  hire,  and  not  applied  to  carts  for  priyate 

^,.  use.    If,  under   the  special  circumstances  of  the  case,  tk 

^°*"        liberal  construction  of  an  enactment  would  defeat  its  object 

and  be  wholly  unreasonable,  such  a  construction  will  not  be 

adopted:  Hibm-nian  Mine  Coinpany  v.  TuJce  (w).   But  inordi. 

nary  cases  like  the  present  there  cannot  be  any  doubt  that  it 

should  bo  applied.     We  hold,  accordingly,  that  copper  pots 

are  not  liable  to  the  municipal  rate. 

The  conclusion  to  which  we  have  come  upon  the  first  poinr 
renders  it  unnecessary  to  determine  the  second  point,  upon 
which,  therefore,  we  shall  only  say  a  few  words.  The  claiia 
for  rate  made  on  copper  pots  returning  unsold  to  the  city 
whence  they  had  been  taken  for  the  purpose  of  sale,  is  in  tbe 
nature  of  what  is  in  the  old  books  called  toll-turn  (o)  as 
distinguished  from  toll  thorough  {p)  and  toll  traverse  (g). 
Toll-turn  is  toll  payable  for  cattle  or  goods  on  their  return 
from  a  fair  or  market  unsold  :  Bro.  Ab.  (Quo  Warranto  3, and 
Toll  12) ;  Cro.  Eliz.  711,  and  1  Siderfin  {Heslwrd  v.  WilU) 
454,  where  it  is  said  "  Et  Toll-turn  est  pay  sur  return  des 
avers  d'un  fair,^'  &c.  "  Avers,'*  alias  '^  averia,'*  include  in- 
animate chattels,  as  well  as  cattle  and  beasts  of  burthen  (r). 
One  may  bo  entitled  to  toll-turn  by  royal  grants  or  prescrip- 
tion, which  presupposes  a  grant,  or,  no  doubt,  by  legislative 
enactment,  or  bye-law  duly  made  under  a  sufficient  enactmest; 
but  it  would  be  difficult  to  maintain  that  under  a  bye-law 
laying  a  toll  or  tax  upon  articles  imported  into  a  city  "for 
consumption,'*  goods  on  being  brought  back  there,  after  an 
unsuccessful  attempt  to  sell  them  in  a  village  adjacent  to  the 
city,  could  properly  be  held  liable  to  such  toll  or  tax. 

We  are  of  opinion  that  copper  pots  do  not  come  within 
the  term  ^^  copper*'  in  Appendix  B  to  the  Surat  Municipal 
Rules,  but  we  feel  compelled  to  give  way  to  the  objection  oi 

(»)  8  Ir.  C.  L.  Rep.  321,  Q.  B. 
(o)  Com.  Dig.  Toll  (B);  20  Yin.  Ab.  ToU  (A). 
{p)    Com.  Dig.  Toll  (C).        (q)    Com.  Dig.  Toll  (Da). 
(r)  Spelman,  Glogs.,  Tit.  Averia,  p.  51  (3rd  ed.) ;    Bncton  in  fine  lib.  3; 
1  Ducange  Gloss.  487 ;  Wharton  (4th  ed.),  1Q2. 
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Mr.  Dhirajlffl  Mathuridi^B,  founded  on  Sec.  27  of  Act  XXTTT.  1871- 

of  1861,  that  this  suit  being  of  the  nature  cognisable  in  a  i>ullabh 

Court  of  Small  Causes  under  Act  XLII.  of  1860,  and  the  v. 

demand  being  under  Bs.  500,  no  special  appeal  lies  to  this  ^^^gj^ 
court. 

We,  however,  permit  the  plaintiff  to  withdraw  his  special 
appeal  without  costs,  and  thus  the  special  appeal  must  be 
considered  as  having  never  been  presented ;  and,  under  Sec. 
376  of  Act  Vni.  of  1859,  he  may  apply  to  the  District 
Judge  for  a  review  of  his  decree,  which,  under  all  of  the  cir- 
cumstances of  the  case,  we  think,  notwithstanding  the  lapse 
of  more  than  ninety  days,  ought  to  be  granted,  and  that  on 
such  review  the  District  Judge  ought  to  affirm  the  decree  of 
the  Assistant  Judge  with  costs. 

Ch*der  accordingly. 
Regular  Appeal  No.  13  of  1870.  Dec.  1. 

SxKHA'RA'M  ViTHAL  A'dhikari  Appellant. 

m 

TuE  Collector  op  RATNA'oiiti'  et  al Respondents. 

Sale  of  Land  by   Non^Judicial  Order  of  Collector — Suit  to  recover 
Land  so  soldr-^IAmitation^'Act  XIV.  qf  1859,  Sec.  i.,  cl.  3. 

The  "  order"  of  a  Collector  or  other  officer  of  revenue,  as  the  word  is 
tised  in  the  hitter  portion  of  cL  3  of  Sec.  i.  of  Act  XIV.  of  1859,  means  an 
order  of  the  nature  of  a  decree,  or  made  by  the  Collector  or  other  revenue 
officer  in  his  judicial  cajiacity. 

Where  a  piece  of  land,  embraced  within  the  operations  of  the  Revenue 
Survey,  and  subjected  to  a  defined  assessment,  was  put  up  for  sale  by  the 
Collector  in  consequence  of  the  occupant  refusing  to  pay  a  fine  to  be 
allowed  to  continue  in  occupation  of  it,  and  was  purchased  by  one  of  the 
defendants,  and  the  occupant,  asserting  that  he*had  been  wrongly  dispos- 
sessed, sued  to  set  aside  the  sale,  and  to  be  declared  entitled  to  recover 
the  land  and  retain  possession  of  it,  on  condition  of  paying  the  assessment 
af)  settled  upon  it  by  the  revenue  officers,  but  delayed  bringing  his  suit 
until  June  1669,  the  sale  having  taken  place  in  January  1867  : 

It  was  held  that,  though  more  than  one  year  had  elapsed  from  the  date 
of  the  sale,  the  suit  was  not  barred  under  the  provisions  of  cl.  3  of  Sec  i. 
of  Act  XIV.  of  1859. 

THIS  was  an  appeal  from  the  decision  of  A.  Lyon,  Acting 
Judge  at  Ratn%irl,  in  Original  Suit  No.  63  of  1 869. 

Tin. — 29  A  c 
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1B71.  It  was  heard  on  the  2nd  of  September  1870  by  Lix)TT' 

Sakha' BAM    and  KbmBALL,  J  J. 
V.  A'dhikabi 

Collector  op      ^^  Siheb   Vishvanath  Narayan  Mandlik  and  Oonpai/idi 
Ratna'gibi'  BJvaskar  for  the  appellant. 

Dhirajlal  Mathurddds  (Government  Pleader)  for  the  Col- 
lector^  and  Shdntdram  Ndrdyan  for  the  other  respondents. 

After  argument  the  case  was  referred  to  the  Full  Bench 
with  the  following  observations,  from  which  the  facts  of  the 
case  ftdly  appear : — 

Lloyd,  J. : — In  this  case  Sakhdr&m  Vithal  A'dhikari  sued 
the  Collector  of  Ratn^giri  and  three  others  to  obtain  posses- 
sion of  certain  land,  which  he  alleges  is  ancestral  property, 
of  which  he  has  had  possession  for  upwards  of  forty  yean, 
but  which,  in  the  month  of  January  1867,  the  Collector, 
with  the  approval  of  the  Superintendent  of  the  Revenue  [ 
Survey,  sold  to  the  defendant  K^mchandra,  who  subsequently 
made  the  property  over  to  Samsuddfn. 

On  the  issue  of  limitation  raised  by  the  defendants,  the 
Acting  District  Judge  expressed  his  opinion  ''that the clain) 
is  not  barred,  as,  looking  to  the  construction  of  cl.  3,  Sec.  i. 
of  Act.  XIV.  of  1859,  I  think  the  order  of  the  Collector,  as  an 
executive  officer,  directing  a  sale  of  the  property  of  another, 
is  not  such  an  order  as  is  contemplated  by  that  clause.  Cl.  -3 
refers  evidently  to  an  order  of  a  judicial  nature  made  by  a 
Collector  sitting  in  a  court  of  justice ;"  but  he  threw  out  the 
claim,  because  the  plaintiff  failed  to  prove  that  he  was  the 
occupant  of  the  land  within  the  meaning  of  Sec.  3  of  Be^' 
XVII.  of  1827. 

Against  this  decree  Sakhirim  Vithal  has  preferred  an 
appeal,  and  I  am  of  opinion  that  Mr.  Lyon  has  disposed 
of  the  case  too  summarily,  and  not  allowed  sufficient  time  i** 
the  plaintiff  to  secure  the  attendance  of  his  witnesses,  as  it 
appears,  on  reference  to  the  papers  on  the  record,  that  tho 
summonses  were  not  served  till  so  late  a  date  that  it  was 
hardly  possible  for  the  witnesses  to  attend  at  the  Distric: 
Court  on  the  day  on  which  the  case  was  decided,  and,  there- 
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fore,  I  think  the  case  should  be  remanded  in  order  that  the ^71. 

witnesses  may  be  examined.     But  the  vakils  for  the  de-    Sakhaba'm 

''  V.  A'OHIKABI 

feudants  are   opposed  to  this^   on   the   ground    that   the  v. 

claim  is  barred  under  cl.  3,  Sec.  i.  of  the  Limitation  Act,  batna'oiri^ 
which,  they  contend,  has  been  wrongly  interpreted  by  the  ^'  "'• 
District  Judge ;  that  the  sale  of  the  land  having  taken 
place  in  January  1867,  and  the  plaint  not  having  been  filed 
until  after  the  expiration  of  one  year,  namely,  on  the  12th  of 
June  1869,  the  claim  is  inadmissible;  and  in  support  of 
their  argument  they  refer  to  the  decision  passed  in  Miscella- 
neous Appeal  No.  5  of  1870. 

On  the  other  hand,  the  plaintiffs  valcils  uphold  the  view 
taken  by  the  Acting  Judge  on  the  question  of  limitation,  and 
allege  that  as  the  sale  did  not  take  place  under  Sec.  5  or  Sec.  7 
of  Beg.  XVII.  of  1827,  the  only  law  under  which  the  Collec- 
tor has  power  to  dispose  of  land,  the  order  of  the  Collector 
was  an  arbitrary  and  illegal  one,  wholly  opposed  to  Sec.  36 
of  Act  L  of  1865,  Bombay ;  and  that  as  the  words  "  order  of 
a  Collector,"  in  cl.  3,  Sec.  i.  of  the  Limitation  Act,  must  be 
construed  with  reference  to  the  whole  section,  they  should 
he  held  to  refer  to  a  judicial  order,  and,  therefore,  the  limit 
of  one  year  will  not  apply  to  this  case.  It  appears  to  me 
that  we  should  interpret  such  a  provision  of  the  law  very 
strictly  against  the  party  setting  it  up  in  bar,  and  that  it 
cannot  have  been  the  intention  of  the  Legislature  to  curtail 
the  limit  provided  for  the  recovery  of  immoveable  property 
by  cl.  12,  Sec.  i.  of  the  said  Act  in  cases  of  this  kind,  when 
the  order  of  the  Collector  is  apparently  one  which  he  had  no 
authority  to  issue;  and  I  am  myself  inclined  to  coincide 
with  the  opinion  of  the  Acting  Judge.  As,  however,  the 
question  is  one  of  some  difficulty  and  of  considerable  im- 
portance, and  there  is  a  decision  by  two  of  my  learned  col- 
leagues, which  is  deserving  of  the  greatest  respect,  against 
my  view,  I  think  it  desirable  to  make  a  reference  to  a  Full 
Bench. 

KsMBALL,  J. : — I  also  am  of  opinion  that  it  is  advisable 
the  question  involved  should  be  referred  to  a  Full  Bench. 
It  is  true  that  I  was  one  of  the  Judges   who  gave  the  deci- 
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^^^'       sion,  in  Miscellaneous  Appeal  No.  5  of  1870  on  Friday  the 

V^^DmKARi  ^^^^  ^^  "^"^y  ^^^^  referred  to  by  my  brother  Lloyd,  but  I  did 
V.  so  donbtingly ;  and  the  point  of  limitation  against  the  decision 

CoLLBCTOE   O?  i  .    i     ,      i -i     -i  i  - 

Batna'oiri'   ot  the  lower  courts  which  held  that  the  term  of  one  year  was 
^'  *^'       applicable^  was  very  imperfectly  argued  before  ns. 

The  case  was,  accordingly,  on  the  3rd  of  July  1871,  argued 
before  a  Full  Bench,  consisting  of  Wbsteopp,  C.  J.,  Melvill, 
Kemball,  and  West,  JJ.* 

Cur.  adv.  vulL 

Westbopp,  C.  J. : — ^The  facts  of  the  case  out  of  which  the 
present  reference  has  arisen,  are  set  forth  in  such  detail  in 
the  previous  proceedings,  that  a  very  brief  recapitulation  of 
these  will  suffice  for  the  purposes  of  this  judgment.  A  por- 
tion of  land,  apparently  a  ft  Jar— exposed,  unless  protected  by 
artificial  means,  to  inundations  of  the  sea — situated  within 
the  operations  of  the  Revenue  Survey  in  the  Batn&giri  Dis- 
trict, and  subjected  to  a  defined  assessment,  was  put  ap 
to  sale  by  the  Collector,  and  purchased  by  the  third  re- 
spondent. The  appellant,  asserting  a  wrongful  dispossession 
of  himself,  sued,  on  his  right  as  an  occupant  of  the  land 
before  the  Survey,  to  recover  and  retain  possession  of  it,  on 
condition  only  of  paying  the  rent  or  assessment  imposed 
upon  it  by  the  revenue  officers  of  the  Government.  Bat  this 
suit  was  not  brought  until  June  1869,  the  sale  having  taken 
place  in  January  1867,  and  it  is  objected  for  the  respondents 
that,  more  than  a  year  having  thus  elapsed  from  the  date 
of  the  Collector's  order,  the  claim  was  barred  by  cl.  3,  Sec  i. 
of  Act  XIV.  of  1859.  The  question  we  have  to*  determine  is 
whether  this  is  so  or  not. 

Cl.  3  of  Sec.  I.  of  Act  XIV.  of  1859  provides  for  four 
classes  of  cases  in  which  suits  may  be  brought  to  set  aside 
sales  of  land  or  other  property : — 

(1)     Sales  under  decrees  of  Civil  Courts ; 

*  Note.— The  judgment  in  this  case  was  prepared  by  Mr.  Justice 
West,  hut  he  having  retired  from  the  Bench  on  the  return  of  Mr.  Jmtice 
Lloyd  from  England  before  there  was  an  opportunity  of  deliTeiing  it,  it 
was,  as  above  stated,  delivered  by  Westropp,  C.  J.,  on  behalf  of  himself  and 
the  other  members  of  the  Court. — Ed. 
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(2)  Sales  for  arrears  of  Government  revenue  or  other       ^^^' 
demands  recoverable  in  like  manner ;  ^^dhi^kari 

(3)  Sales  otpaini  tahikas  for  current  arrears  of  jent ;        Collector  of 

Ratna'oiri' 

(4)  "  To  suits  to  set  aside  the  sale  of  any  property,  move-        et  aL 
able  or  immoveable^  sold  in  pursuance  of  any  decree  or  order 

of  a  Collector  or  other  officer  of  revenue,  the  period  of  one 
year  from  the  date  at  which  such  sale  was  confirmed,  or 
would  otherwise  have  become  final  and  conclusive  if  no  such 
suit  had  been  brought/' 

Within  any  one  of  the  first  three  of  these  classes  the 
present  case  cannot  reasonably  be  brought.  The  Collec- 
tor's order  was  not  made  in  any  judicial  capacity.  The 
sale  was  not  one  made  for  arrears  of  Government  revenue ; 
it  has  not  been  contended  that  any  such  arrears,  or 
other  sums  recoverable  in  the  same  manner  as  such  arrears, 
were  due.  There  was,  no  doubt,  a  "  demand"  made  by  the 
Collector — ^a  demand  of  a  fine  or  payment  for  the  lease  or 
occupancy  of  the  land — but  this  was  not  a  demand  of  the 
nature  of  a  debt  recoverable  like  an  arrear  of  land  revenue. 
It  was  merely  one  of  the  terms  of  a  proposed  bargain,  which 
the  plaintiff  might  accept  or  refuse  at  his  option.  Yi'Mipatni 
iahikds  we  have  nothing  to  do  on  this  side  of  India;  and  the 
question  is  thus  reduced  to  one  of  the  proper  construction 
of  the  fourth  branch  of  cl.  3. 

This,  again,  for  the  purposes  of  the  present  case,  resolves 
itself  into  a  question  of  the  proper  extension,  that  is,  the 
extension  intended  by  the  Legislature  of  the  words  "  or 
order*'  following  the  word ''  decree.^'  The  word  "  order,'' 
being  more  general  and  comprehensive  in  its  import,  must 
undoubtedly,  when  it  follows  two  or  more  words  of  a  more 
confined  and  specific  meaning,  as  for  instance  in  Sees.  19, 20, 
and  21  of  the  Act  under  consideration,  be  construed  as  relat- 
ing to  the  same  class  of  subjects  as  the  preceding  words. 
The  enumeration  shows  clearly  to  what  class  the  mind  of 
the  Legislature  was  directed,  and  it  is  not  to  be  supposed, 
without  some  express  indication,  that  it  was  suddenly  di- 
verted to  a  different  class.    Here,  as  there  is  but  a  single 
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1871.       term  of  more  specific  meaning  preceding  the  more  genenl 


Sakha'ba'h   word^  the  construction  based  on  their  immediate  association 
V.  is  somewhat  weaker,  but  still  the  law  of  congruity,  which 

^Bat]^°g*iri'  usually  gbvems  thought  and  expression,  must  be  taken  to 
ei  aL        have  exercised  its  influence,  imless  there  be  someihiiig  to 
show  that  this  was  not  so.     When  a  rule  is  laid  down  with 
reference  to  a  decree  or  order,  the  impression  naturaUy  is 
of  an  '^  order"  proceeding  from   the  same,  or  at  least  a 
similar  source,  and  of  the  same  general  character,  and  the 
distinction  between  administrative  and  judicial  commands  is 
so  well  recognised  that  an  abrupt  transition  from  the  one 
species  to  the  other  would,  we  might  expect,  in  all  ordinary 
cases  be  clearly  indicated.  That  the  word  *'  order,"  therefore, 
taken  in  its  broadest  sense,  would  include  a  class  of  cases 
bearing  little  or  no  resemblance  to  decrees,  is  not  a  sufficient 
reason  for  giving  to  it  in  this  case  so  wide  an  extension.   "  A 
thing  which  is  within  the  letter  of  a  statute  is  not  within 
the  statute,  unless  it  be  within  the  intention  of  the  makers'* 
(Bac.  Abr.  VII.,  458*);  and  that  intention  can  be  gathered 
more  certainly   by  attention   to   the    specific    words  than 
to  those  of  more  general  import,  which  are  commonly  em- 
ployed to  prevent  cases  not  strictly  comprehended  within 
the  more  precise  terms,  though  within  the  purpose  of  the 
Legislature,  escaping  from  the  operation  of  the  new  law  [a]. 

These  considerations  point  very  strongly,  as  it  seems  iv 
us,  to  the  limitation  of  the  sense  of  the  word  "order" 
in  this  place  to  that  of  an  order  of  a  judicial  nature. 
If,  indeed,  such  orders  proceeding  from  a  Collector  were 
unknown  to  the  law  or  of  extremely  rare  occurrence, 
there  might  be  some  difficulty  in  adopting  this  interpreta- 
tion, but  this  is  by  no  means  the  case.  Even  under  the 
Bombay  Code,  the  Collector  at  the  time  when  Act  XIV.  of 
1869  became  law  was  invested  with  judicial  functions  of  an 
imporfcant  character,  which  subsisted  until  the  passinp^of 
Bombay  Act  II.  of  1866,  if  in  some  respects  they  do  m^ 

*  Tit.  Statute  I.  5. 
(a)   Hawkins  v.  Gathercole,  6  DeOex,  M,,  &  G.  1 ;  Cope  v.  Dokerts. 
2  DeGex  &  J.  623,  G24,  per  Turner,  L.  J. 
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siibsisfc  at  this  moment.     But  the  Limitation  Act  provided        1871. 
rules  for  the  whole  of  British  India;  and  in  Bengal^  as  is   Sakha'ra'm 
well  known,  the  Bevenae  Courts,  presided  over  by  the  Col-  v. 

lector  and  his  Assistants,  exercise  an  extensive  aad  impor-  ^tn?oir°' 
tant  jurisdiction.  In  such  cases  as  those  to  which  Sees.  86  «*  *^- 
and  110  of  Act  X.  of  1859  relate,  we  find  an  appropriate  and 
sufficient  scope  for  the  operation  of  the  words  "  decree  or 
order  of  a  Collector  or  other  oflScer  of  revenue,*'  such  as  to 
give  them  full  and  due  effect  without  any  sudden  and  forced 
transfer  of  thought  from  one  sphere  of  the  Collector's  duty  to 
another  entirely  different. 

If,  from  the  particular  branch  of  cl.  3  which  we  have  been 
considering,  we  pass  to  a  consideration  of  the  whole  clause, 
we  find  the  view  we  have  taken  corroborated.  Each  branch 
of  the  clause  contemplates  a  deliberate  proceeding  taken 
upon  due  notice  to  the  person  affected,  and  with  aii  oppor- 
tunity to  him  to  take  steps  to  avert  the  evil  of  an  unauthorised 
sale  before  it  is  consummated.  In  the  case  of  sales  under 
a  decree  of  a  Civil  Court  this  is  too  plain  to  require  any 
exposition.  In  the  case  of  revenue  defaulters,  or  of  debtors 
to  Government  standing  in  the  same  position,  ample  provisions 
for  notice  and  for  opportunity  to  prevent  needless  injury 
are  made  in  the  laws  authorising  distraint  and  sale,  whether 
we  look  to  those,  such  as  Act  XI.  of  1859,  intended  to 
operate  in  Bengal,  or  under  the  Bombay  Code,  to  those 
contained  in  Reg.  XVII.  of  1827,  Sec.  xii.,  cl.  6,  and  kin- 
dred enactments.  So  also  in  the  case  of  sales  otpatni  tdlukds, 
as  may  be  gathered  from  Bengal  Reg.  VIII.  of  1819,  Sees. 
3  and  18,  and  the  other  enactments  bearing  on  this  sub- 
ject. Now  this  being  evidently  the  general  principle  of  the 
clause  that  a  deliberate  and  public  proceeding  of  a  judicial, 
or  at  least  of  a  gi^a^i-judicial  character,  shall  be  held  a  justi- 
fication for  refusing  further  inquiry  after  the  lapse  of  so 
short  a  period  as  a  year,  we  cannot  reasonably  suppose 
that  a  case  was  intended  to  be  included  in  which,  as  in  tho 
ane  before  us,  there  may  have  been  none  of  those  preliminary 
proceedings  {h)  which  afford  a  irnmit  facie  safeguard  against 

(h)  Vide  per  Cokmlgr,  J.,  in  Cooper  v.  Harding,  7  Q.  B.  941. 
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1871.       wrong  to  an  owner  of  property.     Taken  where  it  stands  in 
Sakha'ra'm    the  clause^  the  branch  of  it  which  we  are  especially  consider- 

V.  A'dhikaei    .  .-ii  1  -tffii.- 

V.  ing  seems  not  intended  to  apply  to  orders  of  the  adminis- 
Bati?oib?' *^*'^^®  ^^^  issued  at  the  mere  discretion  or  caprice  of  a 
et  di.  revenue  officer.  The  general  operation  of  a  Limitation  Act 
is  to  withdraw  from  soitors  and  creditors  rights,  which 
they  previously  possessed,  of  prosecuting  their  clums  at  their 
convenience.  There  is  no  abstract  injustice  to  any  one  in 
these  rights,  but  for  the  sake  of  public  convenience,  and  to 
prevent  the  possibility  of  false  claims  founded  on  the  loss  of 
evidence  by  which  they  might  be  rebutted,  it  has  been 
found  expedient  to  impose  limits  of  time  upon  their  exercise- 
But  when  a  limitation  of  a  common  right  is  imposed,  we  most 
be  careful  not  to  make  the  restriction  narrower  than  was  in- 
tended by  the  Legislature.  When  the  previously  existing  law, 
or  right,  has  not  been  clearly  abrogated,  it  must  be  taken 
as  still  subsisting.  Applying  this  principle  to  the  case  before 
us,  wo  must  not  carry  the  restriction  further  than  will  satisfj 
the  obvious  intention;  the  construction  asked  for  by  the 
respondents  wonld  in  our  view  exceed  that  intention,  and 
cannot  bo  admitted.  It  is  true  that  in  the  case  of  Krishmji 
Vishvanith  Joshi  v.  Mukund  Chimanshef  (c)  the  late  learned 
Chief  Justice  of  this  court  adopted  a  rule  of  constmction 
diflferent  from  that  which  we  have  laid  down.  There,  in 
a  suit  by  the  purchaser  at  an  earlier  sale  in  execution  against 
a  purchaser  at  a  later  sale,  who  had  dispossessed  him,  the 
learned  Chief  Justice  held  that  the  suit  was  one  to  set  aside 
a  sale,  and,  guided  by  the  supposed  analogy  of  Sees.  24d 
and  247  of  the  Code  of  Civil  Procedure,  he  determined  that 
the  claim  was  barred  by  the  clause  we  are  now  considering. 
But  the  suit  was  not  directly  one  to  set  aside  a  sale,  though 
it  might  aim  at  a  similar  result,  and  the  inclusion,  within 
the  operation  of  the  clause,  of  a  case  not  clearly  comprehend- 
ed in  its  terms,  was  on  further  consideration  found  un- 
sustainable. In  the  suboquont  case  of  Ldlchaiid  Amhdida-i 
v.  Sakhardm  vahul  Cha^vdrdbhai  {d)  Sir  Richard  Couch  says : 
"  CI.  3  of  Sec.  I.  of  Act  XIV.  of  1859  is  in  terms  applicable 
only  to  suits  to  set  aside  the  sale,  and  the  concluding  wonl^ 

(c)  2  Bom.  H.  C.  Hop.  19.        (d)  5  Bom.  H.  C.  Rep.,  A.  C.  J.  IX^ 
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appear  to  show  that  it  should  be  constraed  strictly ;  [they]  ^^l- 
are  inapplicable  to  a  suit  where  the  dispossession  is  the  cause  y  a'dhikabi 
of  action/'  These  cases  are  useful  as  an  illustration  of  the  ^  ^• 
principle  that  an  Act  diminishing  a  common  right  cannot  Uatna'qiri' 
safely  be  given,  by  judicial  construction,  an  operation  going 
beyond  the  plain  intention  of  the  Legislature.  Before  the 
latter  of  them  had  been  decided.  Sir  Barnes  Peacock,  deli- 
vering the  judgment  of  a  Full  Bench,  had  already  adopted 
the  principle  of  a  strict  construction  in  the  case  of  Partaub 
Chuiuler  CJtowdhry  v.  Brojo  Loll  Shaha  and  otJiei's  (e),  and  in 
another  case  at  page  256  of  the  same  volume.  The  case  of 
/.  Pouhoii  V.  Modhoosoodim  Paul  Chowdhry,  reported  at 
p.  101  of  the  Full  Bench  Rulings  of  the  High  Court  of 
^Ji?al  (/)>  presents  some  features  very  similar  to  that  now 
before  us.  There  the  question  being  whether  the  mention  of 
"  rents  of  any  buildings  or  lands''  in.cl.  8,  Sec.  i.  of  Act 
XIV.  of  1859,  superseded  or  not  the  express  provisions 
as  to  rent-suits  in  Act  X.  of  1859,  Norman,  Acting 
Chief  Justice,  says,  "the  word  'lands'  in  clause 8  may  have 
a  suflScient  meaning  given  to  it  by  treating  it  as  a  term 
sabordinate  to  houses,  that  is^  as  applying  to  houses  and 
lands  appurtenant  thereto  as  distinguisl^ed  from  lands^  forest 
rights,  fisheries,  and  the  like,  in  the  sense  in  which  the  word 
is  used  in  Sec.  23  of  Act  X-  of  1859."  The  mere  mention  of 
"lands  "  was  held  not  necessarily  to  include  within  the  scope 
of  the  enactment  all  the  cases  which  the  term  itself  might 
etyraologfically  comprise  when  there  were  indications  that  the 
purpose  of  tlie  Legislature  did  not  really  extend  so  far. 

It  appears  to  us,  then,  equally  on  principle  and  on  author- 
ity, that  the  suit  in  this  ca.se  is  not  barred  by  the  operation 
of  cl.  3,  Sec.  I*  of  Act  XIV.  of  1859.  The  appeal  will  be 
remitted  for  disposal  to  the  Division  Court  with  this  ex- 
pression of  our  opinion. 

Ist  December  1871.  The  case  coming  on  before  the  Divi- 
sion Bench  again,  it  was  remanded  for  re-trial  with  reference 
to  their  judgment  dated  the  2nd  of  September  1870. 

Decree  reversed  and  case  remanded. 

>;  7  Calc.  W.  Rep., Civ.  R.  253.    {/)  S.  C.  2  Calc.  W.  Rep..  Act  X.,  Rul. 21 . 
vni. — 30  A  c 
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1871. 

^^♦"'  Special  Appeal  Xo.  346  of  1871. 

Joita'ba'm  Bechab  Appellant 

Ba'i  Ganga' RespundenL 

LimiiatUmr-Aet  XIV.  of  1859,  See.  \4—Computatvm  of  Period  of 
Limitation — ProMceution  of  Suit  in  wrong  Court. 

The  quettioa  whether  the  pkintilT  is  entitled,  in  compotii^  the  period 
of  limitation,  to  deduct  the  time  occupied  in  prosecuting  a  fmrmer  suit, 
depends  in  the  first  plsce  upon  the  question  whether  the  former  toh  wis 
brought  upon  the  same  cause  of  action  as  the  new  suit.  Where  the 
plsiutiff  brought  two  suits,  one  against  one  branch  of  the  fiuaily  and 
the  other  against  another  branch,  to  recover  a  share  of  that  portion  of  the 
property  which  was  in  the  possession  of  each,  and  these  suits  were  rejcftfd 
on  the  ground  of  their  baring  been  improperly  brought,  it  was  held  that 
in  bringing  a  consolidated  suit  against  all  sharers  for  a  general  partilioD 
the  plaintiff  was  not  entitled  to  deduct  the  time  occupied  in  prosecuting 
his  former  suits. 

rriHIS  was  a  special  appeal  from  the  decision  of  G.  H. 
-^  Macphersou,  Acting  Joint  Judge  of  the  District  of  Ah- 
med&bdd,  in  Appeal  No.  318  of  1869^  roversing  the  decree 
of  the  Mnnsif  of  Borsad. 

One  Motibd,  the  grandmother  of  the  plaintiff,  died  in 
1852,  possessed  of  certain  land,  and  leaving  three  daughters. 
In  1863  the  plaintiff,  a  representative  of  one  of  the  daughters, 
brought  two  suits  for  his  third -share,  one  against  the 
representatives  of  the  second,  and  the  other  against  the  re- 
presentatives of  the  third  daughter.  Each  of  these  suits  was 
rejected,  on  the  ground  that  the  plaintiff  ought  to  have  soed 
for  a  general  partition  in  a  consolidated  suit  against  all  the 
sharers,  and  that  separate  suits  would  not  lie.  A  review  was 
applied  for,  but  was  rejected  ;  and  the  plaintiff,  therefore,  in 
1866 — that  is,  more  than  twelve  years  after  the  death  of 
Motibd — brought  the  present  suit  for  a  general  partition. 

The  defendants,  inter  alia,  pleaded  the  Statute  of  Limit- 
ations, Their  plea  was  disallowed  by  the  court  of  first 
instance,  but  was  allowed  by  the  appellate  court,  which 
rejected  the  plaintiff's  claim  for  the  following  reasons  :— 

"  It  is  argued  that  the  cause  of  action  is  the  samOi  that 
the  bona  fides  and  due  diligence  required  existed,  and  that 
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tlio  parties  are  the  Bamc^  for  the  defendants  to  the  original }^Xh 

actions  have  been  nnited^  and  they  were  all  represented  in      Bbcbar 
one  or  other  of  the  former  8uit3.  3,,,-,,,^, 

"Whether  this  argument  as  to  the  parties  be  right  or 
wrong  I  need  not  inquire.  The  original  suits  were  brought 
in  the  same  court  before  which  this  one  was  brought,  and  it 
is  the  circumstances  under  which  the  original  claim  in  appeal 
was  dismissed  that  I  have  to  consider.  If  the  time  is  to  be 
excluded  from  computation,  the  original  suit  must  have  been 
one  in  which  the  lower  court's  decision  was  annulled  for  w&nt 
of  jurisdiction,  or  any  such  cause. 

"  There  have  been  very  diflferent  opinions  expressed  as  to 
the  real  meaning  of  the  section  (Sec.  14  of  Act  XIV.  of 
1859).  Were  it  lawful  for  me  to  consider  the  Bill  now  before 
the  Legislative  Council  on  this  subject,  it  would  at  once  show 
the  intention  of  the  Legislature,  but  I  cannot  do  so.  It  has 
been  ruled  in  the  High  Court  of  Calcutta  that  the  fact  that 
the  Lower  Court  was  unable  to  decide  on  the  claim  must 
be  one  owing  to  no  default  or  error  on  the  plaintiffs  part 
for  which  he  could  reasonably  be  held  accountable.  The 
Bubject  is  discussed  at  length  in  the  case  of  Chunder  Madhub 
Chuckerhutty  v.  Bissessuree  Debea  and  others  (a),  and  that  of 
Hun'o  Chunder  Boy  v.  Slioorodkonee  Vebia  (b),  I  quote 
some  of  the  opinions  expressed  in  the  former  case.  Chief 
Justice  Peacock  was  of  opinion  that  the  words '  or  other  cause' 
mast  mean  a  cause  of  like  nature  as  defect  of  jurisdiction. 
Now  a  defect  of  jurisdiction  would  be  a  cause  that  would  not 
include  any  neglect  on  the  part  of  the  plaintiff  either  in 
stating  his  case  or  in  other  respects.  His  Lordship,  with 
whom  Mr.  Justice  Trevor  concurred,  went  on  to  show  that 
a  court  might  often  be  unable  to  decide  upon  the  cause  of 
action,  owing  simply  to  the  plaintiff's  negligence.  Again 
Mr.  Justice  Jackson  says :  '  It  appears  to  me  that  the 
inability  of  the  court  must  be  either  some  unavoidable 
circnmstance  over  which  no  ono  has  any  control,  or  some- 
thing incidental,  to  the  court  itself,  and  unconnected  with 
the  acts  of  the  parties.'     He  thought  the  inability  of  the 

(o)  6  Calc.  W.  Rep.,  Civ.  R.  184.  (h)    9  Ibid.  402. 


230  fiOHBAT   HIGH   COURT   BErOJETS. 

^^^'  courts  to  decide  the  case  must  arise  from  some  cause  quite 
Bbchae  unconnected  with  the  default  or  negligence  of  the  plaintiff. 
B  •  G  NGA'  ^^  *^®  other  hand^  it  was  argued  that  every  act  of  neglect 
on  the  plaintiff's  part  was  not  fatal^  as  the  mere  fact  that  the 
case  was  instituted  in  a  wrong  courts  not  having  jurisdictioD, 
must  necessarily  be  in  the  eye  of  the  law  an  act  of  neglect 
of  the  plaintiff.  Now  in  the  present  case  the  Munsif  clearly 
had  jurisdiction  over  the  subject-matter  of  the  action  and 
over  the  parties ;  but  from  the  way  in  which  the  plaintiff 
brought  the  case  he  could  not  properly  decide  the  claim  on 
its  merits.  To  enable  him  to  do  so^  the  plaintiff  had  to  sue 
for  more  than  he  bad  sued  for,  and  to  sue  more  people. 
Therefore,  clearly  any  inability  on  the  part  of  the  lower  court, 
and  of  the  Senior  Assistant  Judge's  court  in  appeal,  was 
owing  to  neglect  on  the  part  of  the  plaintiff.  This,  accord- 
ing to  the  opinions  above  quoted,  would  be  fatal  to  the 
exclusion  of  the  time  during  which  the  case  was  being  tried. 
The  above  would  have  been  a  good  ground  for  the  plaintiff's 
applying  for  leave  to  withdraw  from  the  suit  with  leave  to 
bring  a  fresh  action.  But  in  that  case  he  would  not  hare 
had  any  allowance  made  for  the  time  during  which  the  sait 
had  been  pending. 

*'  But  there  seems  to  nfe  to  be  one  word  in  Sec.  14  of 
Act  XrV.  of  1859  which  deserves  attention.  It  does  not  say 
that  the  plaintiff  can  exclude  any  time  spent  in  prosecnting 
a  suit  the  decision  in  which  shall  in  appeal  be  reversed. 
The  word  used  is  much  stronger,  '  annulled.'  This  is  not  a 
word  used  to  express  a  simple  reversal  of  a  decision.  It 
implies  something  essentially  wrong  in  the  original  decision, 
and  affecting  the  power  of  the  court  to  try  the  case,  not 
because  of  some  defect  in  the  manner  in  which  it  is  brougbt 
before  it,  but  because  of  some  fatal  inability  on  the  part  of 
the  court.  This,  however,  may  seem  to  be  too  technical  a 
distinction.  For  instance,  in  Sec.  350  of  Act  VIll.  of  1859 
the  word  '  annul '  is  not  used  even  when  the  matters  affecting 
the  jurisdiction  of  the  court  are  referred  to.  This  makes  it 
the  more  remarkable  that  in  Sec.  14  of  Act  XIV-  of  1859  the 
word  '  annulled '  is  used.   I  cannot  but  conclude  from  the  use 


APr£IiLATE  CIVIL  JUBISDICTION. 


231 


of  this  word  that  the  intention  was  to  restrict  the  exception  ^^^^- 
to  cases  affecting  jurisdiction  or  some  such  thing.  Sec.  850  bbch^k 
says  that  no  decision  is  to  be  reversed  or  modified  on  account  g^,^  ganoi.', 
of  any  matter  not  affecting  the  merits  of  the  case  or  the 
jorisdiction  of  the  court.  In  this  case  there  was  no  doubt 
of  the  jurisdiction  of  the  court,  but  it  was  impossible,  owing 
to  circumstances,  to  decide  the  case  on  its  merits,  and 
these  circumstances  resulted  from  the  plaintiff's  negligence 
or  ignorance.  Again,  if  the  plaintiff  were  to  be  allowed  to 
exclude  the  time  he  wishes  to  exclude  from  calculation  in 
this  suit,  on  the  same  principle  it  might  happen  that  when 
the  plaintiff  in  a  suit  found  his  mistake,  and  obtained  leave 
to  withdraw  from  it  under  Sec.  97,  he  might  barelj  be  in 
time  to  bring  another  suit,  while  if  he  had  gone  on  with  the 
suit  and  obtained  a  decree,  which  after  some  time  was  re- 
versed in  appeal  because  the  case  was  not  properly  before 
the  court,  he  could  exclude  from  calculation  all  the  time  occu- 
pied in  the  trial  of  the  case  in  both  courts/' 

Upon  rgection  of  the  plaintiff's  claim  by  the  appellate  court 
on  these  grounds,  he  filed  a  special  appeal,  which  was  heard 
by  Melvill  and  Kbmball,  J  J.,  on  the  27th   of  November 

1871, 

Shantarim  Nardyati,  for  the  special  appellant ; — The  ques- 
tion is  whether,  under  the  14th  section  of  the  Limitation 
Act  of  1850 — the  plaintiff  is  entitled  to  deduct  the  time 
occupied  in  prosecuting  his  two  previous  suits.  This  section 
was  framed  with  the  special  object  of  protecting  those  par- 
ties who  sue  in  the  wrong  court.  It  says  :  "  In  computing 
any  period  of  limitation  prescribed  by  this  Act,  the  time 
during  which  the  claimant,  or  any  person  under  whom  he 
claims,  shall  have  been  engaged  in  prosecuting  a  suit  upon 
the  same  cause  of  action  against  the  same  defendant,  or  some 
person  whom  he  represents,  bond  fide,  and  with  duo  diligence, 
in  any  Court  of  Judicature  which,  from  defect  of  jurisdiction 
or  other  cause,  shall  have  been  unable  to  decide  upon  it,  or 
shall  have  passed  a  decision  which,  on  appeal,  shall  have 
been  annulled  for  any  such  cause,  including  the  time  during 
which  such  appeal,  if  any,  has  been  pending,  shall  be  excluded 
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^871. from  such  computation,"     The  Bengal  High  Court  have  ruled 

Bechab  ^°  *^®  c*"^®  cited  by  the  Judge  that  the  words  "  or  other  cause" 
^  ,  X'  ,  mean  "other  cause  similar  to  defect  of  jurisdiction/'  In  tie 
absence  of  any  ruling  of  this  High  Court,  the  Judge  has 
followed  that  ruling.  In  the  first  place  I  submit  that  tk 
Calcutta  ruling  is  incorrect;  in  the  second  place,  even  if  it 
be  correct,  the  circumstances  of  this  case  fall  within  the 
meaning  of  that  ruling.  There  is  no  reason  why  words  nor 
in  the  Act  should  be  imported  into  it,  so  as  to  pat  a  less 
liberal  construction  upon  the  other  words  already  in  it. 
Even  the  express  language  of  a  Limitation  Act  should  be 
liberally  construed  :  Karuppan  Cheity  v.  Veriyal  (c),  Mohun 
Chunder  Koondoo  v.  Azeem  Oazee  Chowk^edar  (d),  Mah- 
rajah  Juguteiidur  Bunwaree  v.  Din  Dayal  Chatierjee  (e).  Bat 
this  suit  is  within  limitation  even  if  the  Calcutta  interpreta- 
tion be  held  to  be  correct.  The  plaintiff  brought  two  suits 
,  against  two  parties,  and  the  court  held  that  it  could  not  trj 
the  plaintiff's  claim  in  two  different  suits.  It  had  no  jarisdic- 
tion  to  try  the  claim  in  that  shape,  and  it,  therefore,  directd 
that  a  consolidated  suit  should  be  brought.  This  is  a  c^ase 
of  the  same  nature  as  a  defect  of  jurisdiction. 

Nagind&s  Tulaxdas,  for  the  special  respondents : — ^That  the 
liOgislature  intended  by  the  words  '^  or  other  cause  "  other 
cause  of  a  like  nature  as  the  defect  of  jurisdiction,  is  clear  j 
from  their  inserting  those  words  in  Sec.  15  of  the  new  Lim- 
itation Act  (No.  VII.  of  1871).  That  which  was  judicially 
implied  has  now  been  expressly  enacted.  Limitation  Acts 
should  not  be  liberally  construed. 

Melvill,  J. : — We  think  wo  should  decide  the  qaestioa 
raised  in  this  case  according  to  the  same  principle  on  which 
we  have  to-day  decided  a  similar  point  of  law  raised  in  B.  A. 
No.  59  of  1860. 

The  question  whether  the  plaintiff  is  entitled,  in  com- 
puting the  period  of  limitation,  to  deduct  the  time  occopieil 
in  prosecuting  his  former  suits,  depends  in  the  first  plac«* 

(c)  4  Mad.  I-I.  C.  Rep.  1.  (d)    \2  Calc.  W.  Rep ,  Cir.  R-  <:> 

(r)  1  Ihid,  310. 
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upon  the  question  whether  these  suits  were  brought  upon 1871. 

Joii^aka'm 

the  same  cause  of  action  as  the  present  suit.     We  are  of     Bechak 
opinion  that  they  were  not.  2^,^  Gang  a' 

The  two  former  suits  were  brought,  one  against  one 
branch  of  the  family,  and  the  other  against  another  branch, 
to  recover  a  share  of  that  portion  of  the  property  which 
was  in  the  possession  of  each  branch.  The  claims  were 
rejected  on  the  ground  that  they  were  improperly  brought, 
and  that  the  plaintiff's  proper  course  was  to  sue  all  the  shar- 
ers for  a  general  partition.  The  so-called  cause  of  action 
in  the  former  suits  was  the  plaintiff's  .supposed  right  to  be 
put  in  possession,  previously  to  a  general  partition,  of  a 
definite  share  of  each  and  every  portion  of  the  family  property 
in  the  possession  of  any  of  the  co -sharers.  This  was  in 
reality  no  cause  of  action  at  all,  for,  to  quote  the  words  of 
the  Judicial  Committee  of  the  Privy  Council  (/),  "according  to 
the  true  notion  of  an  undivided  family  in  Hindu  law,  no 
individual  member  of  that  family,  whilst  it  remains  undi- 
vided, can  predicate  of  the  joint  and  undivided  property  that 
he,  that  particular  member,  has  a  certain  detinite  share.^' 
The  plaintiff  now  sues  on  what  was  and  is  his  only  real  cause 
of  action,  namely,  the  right  of  one  member  of  a  Hindu  family 
to  enforce  a  general  partition  of  the  whole  property  by  a  suit 
brought  against  all  the  sharers. 

On  this  ground  we  affirm  the  decree  of  the  Joint  Judge, 
with  costs  on  the  appellant. 

Decree  affirmed, 
if)    Approvier  v.  Rama  Sabba  Aiyan,  U  Moo.  Ind.  App.  89. 
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1871.  Special  Appeal  A^o.  4 1 0  n/  ]  871 . 

Pec  21. 

Fakiba',  heir  of  Basa'pa'  deceased Appellant. 

Basa'pa'  Ma'ha'dan  Shetti Respondent. 

Review — Delay — Jurisdiction, 

After  the  expiration  of  the  period  allotved  by  law  for  making  aa  appli- 
cation for  a  review,  the  Court  has  no  jurisdiction  to  entertain  it  without 
just  and  reasonable  ground  to  the  satisfaction  of  the  Court  being  assigned 
for  the  delay.  Preferring  an  appeal  is  not  a  just  and  reasonable  cnue  for 
not  preferring  an  application  for  review. 

Where  the  Court  granted  a  review  without  any  cause  having  been  ts- 
aig:ned  for  the  delay,  and  varied  its  former  decree,  the  High  Court,  re- 
versing all  that  was  done  under  the  review,  restored  the  former  decree. 

npHIS  was  a  special  appeal  from  the  decision  of  Baron  A. 
De  H.  Larpent>  Acting  Judge  of  Dhdrw&r,  amending  in 
review  the  decree  passed  by  J.  R.  Danielle  Assistant  Jadge 
at  that  station^  in  Appeal  No.  132  of  1866,  which  reversed 
the  decree  of  the  Principal  Sadr  Amin  of  Dharw£r,  rejecting 
the  plaintiff's  claim. 

The  plaintiff  sued  upon  an  agreement  to  recover  a  quantitr 
of  g^in.     The  defendant  denied  the  agreement,  and  plead- 
ed  non-indebtedness.     The  court  of  first  instance  rejected 
the  claim,  it  being  of  opinion  that  the  agreement  was  suspi- 
cious.   Mr.  Daniell,  in  appeal,  found  the  agreement  proved, 
and  reversed   the  Principal   Sadr  Amines   decree   on  the 
23rd  of  October  1866.    On  the   18th   of  February  1867 
a    special  appeal    was  preferred  against  this  decision  to 
the    High   Court,  which,   on  the  2nd   of  July  1867,  per- 
mitted the  defendant  to  withdraw  his  special  appeal.    On 
the  27th  of  September   1869,  the  plaintiff,  without  in  any 
way  accounting  for  the  delay  in  preferring  his  application 
for  review,  represented  that  Mr.  Daniell,  although  he  had 
reversed  the   Principal    Sadr  Amines  decree  rejecting  his 
claim,  had  made  no  award  in  his  favour,  and  requested  that 
the  award  intended  to  be  made  in  the  judgment  should  be  for- 
mally made  in  the  decree.     Baron  De  H.  Larpent,  to  whom 
the  application  was  made,  granted  the  review,  and  on  the 
2nd  of  March  1871  awarded  to  the  plaintiff  a  certain   qiian- 
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Baba'pV  M. 
Shettl 


tity  of  grain  or  its  valae.    Against  this  a  special  appeal  was       ^^^* 
preferred.    It  was  heard  by  Lloyd  and  Kjsmball,  JJ,  Fakiiu 

Dhirajlal  Mathuradds,  Government  Pleader^  appeared  for 
the  appellant. 

Fakirapa  Idngapd  appeared  for  the  respondent. 

Feb  Curiam  : — ^The  decree  in  this  case  was  passed  on  the 
23rd  of  October  1866;  the  application  for  review  Was  pre- 
sented to  the  District  Court  on  the  27th  of  September  1869. 
The  law  requires  that  the  application  shall  be  made  within 
ninety  days  from  the  date  of  decree^  unless  ''just  and  rea- 
sonable ground  to  the  satisfaction  of  the  Court''  is  shown 
for  the  delay. 

No  reason  is  assigned  in  the  application  for  the  delay^  nor 
lias  the  Judge^  in  his  order  allowing  the  review^  made  any 
reference  to  the  subject.  It  is  true  that  a  special  appeal  was 
preferred  to  this  court  by  the  defendant,  which  was  not  dis- 
posed of  till  the  2nd  of  July  1867;  but  the  time  so  occupied 
would  not  form  a  just  and  reasonable  cause  for  the  delay  in 
preferring  the  application — vide  L.  37.  Lucas  v.  W,  Stephen 
and  others  (a) — and  beyond  this  there  is  a  period  of  more 
tlian  two  years  altogether  unaccounted  for.  We  must^ 
therefore^  hold  that  the  Judge  had  no  jurisdiction  to  admit 
this  application  for  review^  and  that  all  that'  has  been  done 
under  it  must  tail  to  the  ground* 

The  decree  of  the  Judge^  dated  2nd  March  1871^  must 
be  reversed.    Each  party  to  bear  his  own  costs. 

Decree  reversed. 
(a)  9  Calc.  W.  Rep.»  Civ.  R.  901. 


viii. — 31  A  c 
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j^'^\^  Special  Appeal  No.  498  of  1870. 

Ra'mshet  Bacfa'shbt   Appellant 

Pandha'eina'th,  son  and  heir  of  Erislinaji 

BMu ' ......Ee«pon(knf. 

Mortgage^Eqmty  ofReden^ioH'—Foreehimre^Ldehet-'Imfrooemadi- 

Repain—Iuteresi — AceomUs. 

R.  mortgaged  certain  land  to  A.  in  1844^  stipaUting  that  if  he(B.)fiiM 
to  pay  a  moiety  of  the  mortgage-mooey  within  three  years,  or  whoUj 
redeem  within  fire  years,  from  the  date  of  the  mortgage,  the  property 
mortgaged  should  be  considered  as  sold  to  A.  The  property  remained  in 
the  possession  of  R.  till  1847,  at  the  end  of  which  he  gave  it  into  the 
possession  of  A.,  R.  then  believing  that  he  had  thereby  lost  aU  right  to 
the  property.  Subsequently  to  1847  the  property  changed  hands.  Hie 
absolute  right  was  first  sold  in  1855,  and  then  on  two  occasions  in  1862. 
At  this  time  R.  did  not  raise  any  objection  to  the  property  being  loU, 
although  he  was  fully  aware  of  the  fact. 

R.  had  also  admitted,  in  a  suit  brought  against  him  in  1850  by  A^  that 
he  had  sold  the  land  to  A. 

In  a  suit  brought  by  R.  against  A.  in  1867  to  redeem  the  mor^ige^ 
property — 

Held  (following  the  decision  in  Special  Appeal  No.  299  of  18G4)  (a]  that 
R.  was  entitled  to  redeem  the  property. 

Held  also  that,  under  the  peculiar  circumstances  of  this  case,  the  court 
would  not  be  justified  in  calling  upon  the  mortgagees  to  furnish  sccounts 
of  the  rents  and  profits  on  the  one  hand,  and  of  the  principal  and  interest 
on  the  other. 

Interest  on  the  value  of  improvements  tnade  since  the  time  the  propertj 
came  into  the  hands  of  A.  disallowed. 

^HIS  was  a  special  appeal  from  the  decision^  on  remand^  of 
-■■  W.  M.  P.  Coghlan,  Acting  District  Judge  at  Thini, 
in  Appeal  Suit  No.  363  of  1868. 

The  special  appeal  was  argued  before  Gibbs  and  Wsst^JJ. 

Shantardm  Ndr&yan  for  the  appellant. 

Dhirajlal  Mathurddds  for  the  respondent. 

The  facts  of  the  case,  so  &r  as  material^  appear  from 
the  judgment  of  the  Court,  delivered  by 

West,  J. : — ^This  was  an  action  to  redeem  from  mortgage, 
and  recover  possession  of,  a  field  alleged  to  have  been  mort* 
gaged  to  the  defendant.    It  was  tried  in  the  first  instance  by 

(a)  Sdrnji  ▼.  Chinto,  1  Bom.  H.  C.  Bap.  109, 
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theMunsif  of  Alibdg,  who  dismissed  the  claim,  and  his  do-       ^^^' 
cree  was  confirmed  by  the  District  Jud^e  at  Th&ia.  Mr.  A.    Ba'mshbt 
Bosanqaet.    Both  these  courts  being  of  opinion  that  the         v. 
plamtiff  had  admitted,  twenty  years  before  the  institution  of       ^^'^h. 
Iiis  present  suit,  that  the  proprietary  title  in  the  field  had 
passed  fix>m  him,  and  that  the  field  had^  to  his  knowledge, 
changed  hands  twice,  he  lying  by  without  making  any  objec- 
tion ;  and  that,  therefore,  the  doctrine  of  equity,  '^  once  a 
mortgage  always  a  mortgage,"  first  recognized  by  this  court 
in  the  case  otBdmjiv.  Ghinto  (1  Bom.  H.  C.  Eep.  199)  should 
not  be  applied.    A  special  appeal  having  been  preferred  to 
the  High  Court,  Wabden  and  Lloyd,  JJ.,   considered  that 
"  the  lower  courts  were  in  error  in  holding  that  the  plaintiff 
had  forfeited  the  equity  of  redemption^  because  he  had  in  an- 
other suit,  in  which  the  subject  of  the  mortgage  was  not  at 
issue,  made  an  admission  that  the  mortgaged  property  had 
been  sold  to  the  mortgagee ;  their   decisions   being  based 
solely  upon  this  admission,  and  not  on  any  proof  of  there 
having  been  any  bond-fide  sale  of  the  property  by  any  spe- 
cial agreement  between  the  parties.     The  admission  of  the 
plaintiff  was  merely  in  accordstnce  with  the  interpretation 
given  to  the  law  of  mortgages  at  that  time  by  the  court  in 
this  Presidency,  namely,  that  if  property  was  not  redeemed 
within  the  period  fixed  for  foreclosure,  the  mortgagee  ac- 
quired a  proprietary  title  to  it.    In  accordance  with  the  de- 
cision in  Special  Appeal  No.  299  of  1864,  the  court  are  of 
opinion  that  the  plaintiff  is  entitled  to  redeem  the  property. 
The  decrees  of  the  lower  courts  are,  therefore,  reversed, 
and  the  case  remanded  for  the  investigation  of  the  second  and 
third  issues  framed  by  the  Munsif.    In  trying  these  issues 
the  principle  laid  down  in  Special  Appeal  No.  717  of  1863 
Vol.  n.,  p.  214,  2nd  ed.,  should  be  borne  in  mind."     These 
issues  were  :  whether  (1)  the  defendant  A'tmdrfim  has  ex- 
pended any  money  in  improving  the  land ;  and  (2)   if  the 
plaintiff  be  allowed  to  redeem  the  land,  what  amount  should 
ho  pay,  and  to  whith  of  the  defendants. 

It  is  to  bo  observed  that  the  mortgage  was  effected  in 
i814  for  Bs.  300,  and  that  there  was  a  stipulation  that  if  the 
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^^^'       mortgagor  failed  to  pay  a  moiety  of  the  mortgage-monej 
Ba'mshbt    ^tliin  three  years^  or  wholly  to  redeem  within  five  yean, 

JdACHA  8HXT  •  ^  ^  ^  1  1 

V.  the  property  mortgaged  should  be  considered  as  sold  to  m 
^tl^E^  mortgagee.  Possession  of  the  mortgaged  property  remanied 
witk  the  mortgagor  for  three  years,  at  the  end  of  which  it 
passed  to  the  hands  of  the  mortgagee,  who  than,  according 
to  the  law  of  mortgage  as  reoognised  at  the  time,  becameihe 
absolute  owner.  Subsequently  to  1847  the  property  changed 
hands.  The  absolute  right  was  first  sold  in  1855,  and  thai 
on  two  occasions  in  1862,  and  it  is  the  representative  of  die 
latter  purchaser  of  1862  who  is  the  defendant  in  the  present 
suit« 

The  case  in  its  present  shape  comes  before  us  fettered  to 
a  certain  extent  by  the  decision  of  a  Division  Bench  of  this 
court.  Bad  it  come  now  before  us  for  the  first  time,  we  miglit 
have  dealt  with  it  on  other  grounds,  such  as  limitation ;  bat 
as  it  is  we  are  called  upon  to  dispose  of  the  case  only  so  far 
as  the  new  decree  of  the  lower  court  requires  us  to  do  so. 
We  say  this  because  we  might  otherwise  be  considered  to 
have  passed  over  points  which  obviously  would  arise  in  such 
a  case. 

Mr.  Sh&nt&r^  has  urged  that  the  lower  court  ought  to 
have  directed  an  accpunt  to  be  taken  of  the  rents  and  profits 
on  the  one  hand,  and  of  the  principal  and  interest  according 
to  the  mortgage-deed  on  the  other.  The  effect  of  the  case 
of  Bdmji  V.  Ohinto,  he  urged,  is  not  to  create,  in  cases  like 
the  present,  a  new  contract.  It  only  wipes  out  the  title 
which  the  mortgagee  would,  under  the  law  as  interpreted 
before  that  case,  have  acquired  under  his  possession.  He 
adds  that  though  it  might  be  impossible  to  obtain  proper 
accounts  from  the  year  1847  down  to  the  institution  of  the 
suit,  owing  to  the  mortgaged  property  having  changed  hands, 
yet  that  we  ought  to  direct  the  lower  courts  to  arrive  at  an 
approximate  result  by  an  estimate  of  the  profits  realised  on 
property  situated  in  the  neighbourhood  of  tlie  property  in 
dispute. 

Wo  think  that  under  the  peculiar  circumstances  of  this 
case  we  should  not  be  justified  in  calling  upon  the  mort- 
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gagees  to  furnish  accounts.    This  case  differs  from  ordinary       1871. 


redemption  cases  in  this^  that  here  there  was  absolute  deli*   BACELi'san 
very  of  possession  to  the  mortgagee  by  the  mortgagor^  who^         «•  , 
wben  he  gave  up  that  possession^  fully  knew  that^  as  the  law      na'th. 
was  then  understood^  he  thereby  lost  all  right  to  the  propertyj 
and  subsequently,  though  fully  aware  that  the  field  was  sold 
oyer  and  over  again,  he  stood  by  in  silence,  and  so  led 
purchasers  to  believe  that  they  were  purchasing  an  unincum- 
bered estate.    After  a  lapse  of  twenty  years  he  comes  forward 
to  take  advantage  of  a  new  interpretation  of  the  law  of 
mortgage.    In  arriving  at  a  decision  on  this  question,  all 
the  facts  of  the  case  must  be  considered.    It  wiU  be  impos- 
sible to  get  proper  accounts,    and  owing  chiefly  to    the 
plaintiffs  own  Ifiches.    On  this  point  we  may  refer  tQ  Fisher 
on  Mortgages,  p.  881,  where  he  says :  *^  The  account  usually 
directed  against  the  mortgagee  in  possession  either  of  tangible 
property  or  of  a  business  is  of  what  he  has,  or  without  wilful 
default  might  have,  received  from  the  time  of  his  taking 
possession.     This,  it  is  said,  is  the  only  instance  in  which 
the  court  directs  an  account  in  this  form  without  any  special 
case  made  for  the  purpose.    And  the  mortgagee  will  not  bo 
subjected  to  it,  unless  it  be  shown,  not  merely  that  he  was  in 
possession,  but  that  he  was  so  in  the  character  of  mortgagee. 
If  he  enter  and  receive  the  rents  under  an  agreement  of 
tenancy,  or  in  the  real  or  supposed  character  of  purchaser,  or 
otherwise  do  not  assume  to  receive  them  as  mortgagee  in 
possession,  he  will  not  be  liable  to  this  form  of  account.'^ 

Mr.  Shfint&r£m  has  also  objected  to  the  award  of  interest 
on  the  value  of  improvements.  The  Judge  below  calculated 
the  improvements  at  their  present  value,  and  we  think  he 
was  thus  far  right;  but  he  was  in  error  in  awarding  interest 
upon  the  sum  so  fixed.  He  was  apparently  led  into  this 
error  by  failing  to  see  the  distinction  which  exists  between 
improvements  and  repairs.  The  case  of  Bdgho  v.  Andji 
(5  Bom.  H.  0.  Bep.,  A.  0.  J.  116),  cited  by  him  in  support 
of  his  decision,  was  a  case  of  repairs.  There  the  Chief 
Justice  and  Mr.  Justice  Newton,  concurring  with  the  ruling 
of  the  Bengal  High  Court  in  Jogendronath  v.  Baj  Narain  in  9 
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1^^'  Calc.  W.  Rep.,  Civ.  B.  488,  remanded  the  cause  for  the  lower 
Bacha'sh«t  court  to  inquire  and  determine  wliat  sums  Iiad  been  expend- 
^  ^'  .  ed  by  the  mortgagee  in  the  proper  and  necessary  repairs  of 
ma'th.  the  mortgaged  property,  and  directed  the  lower  cooit  to 
pass  a  new  decree  allowing  the  same  to  the  mortgagee  viA 
interest.  If  the  mortgagor  had  remained  in  possession  of 
his  own  property,  he  would  naturally  have  kept  it  in  repair; 
and  it  is,  therefore,  fi&ir  that  when  the  mortgagee  is  in  pos- 
session and  expends  money  upon  it  for  necessary  repairs,  the 
mortgagor  should  pay  interest  upon  it,  as  it  is  expended  on 
his  behalf.  In  the  case  before  us  the  expenditure  incorred 
by  the  mortgagee  is  UQt  of  this  nature,  but  optional—made 
for  his  own  benefit,  which  has  been  his  proper  compensation, 
and  not  necessary  for  the  maintenance  of  the  mortgaged  pro* 
perty.in  the  state  it  was  when  it  came  into  his  hands.  How- 
ever reasonably  he  may  have  acted  in  making  improvements, 
and  however  justly  he  may  be  entitled  to  their  precise  value; 
he  cannot,  according  to  the  old  maxim,  bo  allowed  by  the 
accumulation  of  interest  otherwise  repaid,  or  entering  into 
the  present  value  of  the  improvements,to  improve  the  mort- 
gagor out  of  his  estate.  We  must,  therefore,  disallow  this 
item  on  account  of  interest.  Finally,  with  regard  to  costS; 
we  think  that,  under  the  peculiar  circumstances  of  this  case, 
each  party  should  bear  his  own. 

Decree  amended. 
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1871. 

Special  Appeal  No.  280  of  1871.  Sept.  26. 

Ja'nkiba'i,  widow  of  Raghunath  Chitko, 

and  Chitko  Raghuna'th Appellants. 

A'tma'ea'm  Ba'buea'v  and  Yesa'ji  Anant.  Respondents. 

Deeree^Prior  Agreement — Presumption — Plainiiffs  appearing  by 

different  Pleaders. 

So  long  as  a  decree  subsists  unreversed  and  unyaried,  the  parties  there- 
to and  those  claiming  under  them  are  bound  by  it,  and  no  effect  can  be 
gi?en  to  any  prior  agreement  regarding  the  same  matter  on  the  ground 
that  the  terms  of  the  decree  differ  from  those  of  the  prior  agreement, 
notwithstanding  that  the  parties  had  requested  the  court  which  passed 
the  decree  to  draw  it  up  according  to  the  terms  of  the  agreement. 

It  is  irregular  to  admit  any  one  as  a  co-appellant  in  a  special  appeal 
without  giving  notice  to  the  special  appellant. 

Plaintiffs  must  aU  be  represented  by  the  same  Pleader  or  set  of 
Pleaders,  and  cannot  be  severally  represented  by  different  Pleaders. 

THIS  was  a  special  appeal  from  the  decision  of  A.  Lyon, 
Assistant  Judge  of  Ratnigiri,  in  Regular  Appeal  No.  9 
of  1869,  reversing  the  decree  of  the  Subordinate  Judge  of 
Vingurlfi. 

The  appellant,  J^nkib&i,  sued  to  recover  possession  of  one 
half  of  a  godown,  alleging  that  half  of  it  belonged  to  herself, 
and  the  other  half  to  the  defendant  Almdrdm.  She  stated 
that  K'iiD&x&ni  had  sold  the  whole  godown  to  the  second 
defendant,  Yesiji. 

The  defence  mainly  was  that  an  agreement  (exhibit  No.  72 ) 
had  been  made  between  the  plaintiff  J^nkibfii  and  B&burdv, 
father  of  A'tmdrdm,  under  which  B&bur&v  obtained  the  whole 
godown  in  lieu  of  a  dwelling-house  which  J&nkibii  took  for 
herself. 

The  Subordinate  Judge  decreed  in  favour  of  the  plaintiff's 
claim.  The  decree,  however,  was  reversed  by  the  Assistant 
Judge  in  appeal.  The  following  is  an  extract  from  his  judg- 
ment : — 

^  'J  The  second  issue  is  as  to  the  plaintiff's  title.    From  the 
additional  evidence  recorded  before  me,  this  point  reduces 
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1871.       itself  to  a  very  short  question.    The  plaintiff  Jinkibfii  and 

Ja'kkiba'i    the  defendant^  A^tmiTim,  were  originally  joint  owners  of  tiie 

V.         property.    While  an  action  was  pending  for  a  partition  of  ihe 

B^bura'v    estate^  an  agreement^  recorded  No.  72^  was  drawn  up  be- 

etdU       tween  J^nkibfii  and  A'tm&r&m  settling  how  the  property 

was  to  be  divided.    One  of  the  clauses  of  that  agreement 

gives  to  Afixa&c&m  the  whole  of  the  vaJchdr  (godown)  now 

in  dispute,  in  terms  as  distinct  as  it  is  possible  to  conceire. 

J&nkib&i  got  instead  thereof  the  house  she  waa  hying  in, 

and  altogether  the  arrangement  seems  to  have  been  most 

£ur  and  equitable.    At  J&nkib&i's  own  request,  a  decree  was 

drawn  up  purporting  to  be  in  the  terms  of  this  compromisei 

which  was  also  produced  by  her  with  her  petition,  but  imfor- 

tonately  the  decree  awards  to  J&nkibfi  half  the  vakhar  in 

dispute,  instead  of  declaring  that  she  had  no  title  to  it 

whatever. 

'"The  question  to  be  decided  is  simply  this :  whether  a 
decree  such  as  this,  drawn  up  by  mistake,  is  to  have  effect  in 
preference  to  the  compromise.  I  think  not :  after  the  com- 
promise was  made  the  court  had  no  authority  to  go  on  with 
the  trial.  The  court  had  no  authority  to  decide  anything,  as 
there  was  nothing  left  for  it  to  decide.  The  compromise  is 
the  real  decree  in  the  case.  That  is  the  real  and  true  con- 
clusion to  which  the  dispute  was  brought,  and  by  tiiat  the 
parties  must  abide. 

:|c  ♦  ♦  •  # 

"  I  reverse  the  Subordinate  Judge's  decree,  and  dismiss  the 
plaintiff's  claim.^ 


ij 


After  the  special  appeal  in  the  above  case  was  registered, 
Chitko  Baghunath,  on  the  7th  of  August  1871,  presented 
a  petition  to  the  High  Court  by  his  Pleader,  Mr.  M<niksht, 
praying  that  he  mjght  be  joined  as  a  co*appellant  in  the 
special  appeal,  as  a  certificate  of  heirship  was  ordered  by  the 
District  Judge  of  Ratnigiri  to  be  granted  to  him  (Chitko] 
and  J&nkib^  jointly.  The  petition  was  admitted  by  the 
court  without  any  notice  being  given  to  the  special  appellant, 
J^mkibfi. 
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!rhe  special  appeal  was  argued  before  Westropp^  CJ;  and 
West,  J.^on  the  26tli  of  September  1871. 

Ghanashim  Nilkant,  for  the  appellant : — ^The  District  Jadge 
was  wrong  in  holding  that  the  agreement  between  the 
plaintiff  Jdnkibai  and  A^tm&rdm's  father,  Babora v,  having 
been  executed  previously  to  the  passing  of  the  decree  (exhi- 
bit No.  4),  was  to  be  preferred  to  the  latter,  because  the 
parties  had  requested  the  court  to  draw  up  the  decree  ac- 
cording to  the  terms  of  that  agreement.  In  doing  so,  the 
Judge  gave  preference  to  a  simple  contract  over  a  contract 
of  record  about  the  same  matter.  Moreover,  the  District 
Jadge  ignored  the  fact  that,  although  by  the  terms  of  the 
decree  the  appellant  Jankibdi  was  entitled  to  the  part  of  the 
godown  now  in  dispute,  A^tmdrdm  took  no  objection  to  the 
decree  on  the  ground  of  its  differing  from  the  terms  of  the 
agreement.  Nor  did  he  hitherto  take  any  steps  to  have  the 
decree  amended  if  he  considered  it  to  be  erroneous. 

Visjinu  Ohanashdm  for  the  respondents. 

Westbopp,  C.  J. : — ^The  Court  reverses  the  decree  of  the 
Assistant  Judge,  bearing  date  the  8th  day  of  February  1871, 
and  remands  this  cause  for  a  fresh  hearing  on  the  merits,  this 
court  being  of  opinion  that  so  long  as  the  decree  of  the  22nd 
of  September  1847  in  Suit  No.  160  of  1847,  between  Janki- 
bai  as  plaintiff  and  Bdburdv  Ndrdyan  Bdj&daksh  and  others 
as  defendants  (and  which  is  exhibit  No.  4  in  this  cause) 
was  subsisting  unreversed  and  unvaried,  the  parties  thereto 
and  those  claiming  under  them  respectively  were  bound 
thereby ;  and  that,  inasmuch  as  Yesaji  claimed  as  purchaser 
under  A'tmir&m,  the  son  of  the  said  Baburdv,  who  was  a 
defendant  in  the  suit  in  which  the  said  decree  of  the  22nd 
of  December  1847  was  made,  the  said  Yesdji  and  his  repre- 
sentatives are  bound  by  that  decree  so  long  as  the  same 
may  stand  as  it  now  is,  and  the  Assistant  Judge  was  in  error 
in  giving  effect  to  the  prior  agreement  No.  72.  It  may  be, 
for  aught  that  this  court  knows  to  the  contrary^  that  the 
court  which  made  that  decree  departed  from  the  terms  of  the 
agreement  No.  72  with  the  express  assent  of  the  parties  in 
the  suit  No.  160  of  1847.  Whether  that  was  so  or  not^  this 
VIII. — 32  A  c 


1871. 

Ja'nkiba'i 
ei  aU 

V, 

A'tiia'ra'x 
Ba'bura'v 
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1871.  court  does  not  venture  to  express  any  opinion,  nor  whether, 

Ja'kkiba'i  after  th(3  lapse  of  time  which  has  taken  place  smce  the 

V.  '  making  of  that  decree,  and  under  the  circumstances  of  the 

BA'BURii'v  ^^*^'  either  the  court  of  original  instance  or  any  other  court 

tt  ah  could  now  vary  or  reverse  that  decree. 

The  co-special  appellant,  Chitko  Baghundth,  having  with- 
out notice  to  Jdnkib&i,  and,  therefore,  irregularly,  been  ad- 
mitted as  a  party  to  the  present  special  appeal,  this  court 
sets  aside  as  irregular  its  order  made  on  the  10th  of  Angost 
1871,  admitting  him  to  be  a  party  to  this  suit,  and  dismisses 
his  petition  presented  on  the  7th  of  August  1871  in  that 
behalf.  This  court  also  remarks  that  it  was  a  further 
irregularity  on  his  part  to  attempt  to  be  represented  in  this 
suit  by  a  Pleader  not  appearing  for,  or  instructed  by,  the 
plaintiff  Jdnkibdi,  inasmuch  as  the  plaintiffs  most  all  be 
represented  by  the  same  Pleader  or  set  of  Pleaders,  and 
cannot  be  severally  represented  by  different  Pleaders. 

This  court  abstains  from  giving  any  opinion  as  to  the 
rights  of  J&nkib&i  and  Chitko  as  between  each  other,  or  as 
to  the  right  of  either  separately  to  maintain  a  suit  in  respect 
of  the  property  here  in  dispute. 

The  plaintiff  Jdnkibdi,  having  succeeded  in  this  appeal, 
must  have  her  costs  thereof  against  the  special  respondents, 
Bib&ji  and  AVt^ji,  the  representatives  of  the  original  de- 
fendant, Yesiji. 

Decree  reversed  and  case  remanded. 
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Special  Appeal  No.  607  o/1870. 
Ba'puji  Auditra'm  et  al Appellants,  'r-'; 

J" 

Umedbha'i  Hathesing  et  al..  Trustees  of 
Lallubliai  Panacliand Respondents. 

Jumdiction^ffithdrawal  of  Suit^Reg.  11,  o/1827.  Sec,  43— Rcy.  J. 
of  1830,  Sec,  3;  and  Sec,  v.,  c/.  2— Hi»rfa  Law— Son's  lAabilUy  for 
Father*s  Debt—Trust'Deed—  Creditors. 

Where  an  objection  to  the  jurisdiction  of  the  court  of  first  instance  was 
taken  for  the  first  time  in  special  appeal,  being  based  on  an  illegal  with- 
drawal of  the  snit  by  the  District  Judge  from  the  Sadr  Amin  to  the  As- 
listant  Jadge's  file : 

It  was  held  that  the  High  Court  was  not  bound  to  entertain  the  objec- 
tion  unless  it  was  patent  on  the  face  of  the  record. 

The  assignment  in  a  trust-deed,  by  which  a  person  assigns  all  his 
property  to  trustees  for  the  benefit  of  his  creditors,  protect!  the  assets  so 
assigned  from  all  creditors. 

Where  a  suit  is  brought  against  a  Hindd  son,  personally  and  as  repre- 
sentative of  hi^  father,  to  recover  a  debt  due  by  the  father,  a  decree  ought 
to  be  given  against  the  son,  whether  he  has  inherited  any  property  or  not, 
the  result  of  such  a  decree  in  the  case  of  non-inheritance  being  that 
it  cannot  be  executed  against  the  non-inheriting  son. 

THIS  was  a  special  appeal  from  the  decision  of  F,  D.  Melvill, 
Acting  Judge  of  the  District  of  AhmedfibSd,  in  Appeal 
Suit  No.  138  of  1868,  amending  the  decree  of  the  Assistant 
Judge,  M.  H.  Scott. 

The  plaintiflFs,  Bdpuji  Auditrdm  and  Jayakissen  Narsidds, 
instituted  the  suit  in  the  Court  of  ttie  Principal  Sadr  Amfn 
of  Ahmeddbdd,  to  recover  from  Bhogilal  Lallubhdi  the  sum 
of  Rs.  4,065,  being  principal  and  interest  due  on  two  hundis 
for  Rs.  3,000  passed  by  the  defendant's  father,  Lallubhdi 
Pandchand.  They  sought  to  recover  this  amount  from  Bho- 
gilal personally  and  as  representative  of  his  father. 

The  District  Judge  of  Ahmedabdd  withdrew  the  case  from 
the  file  of  the  Principal  Sadr  Amin,  and  referred  it  to  the 
Assistant  Judge. 

The  defendant,  Bhogildl,  answered  that  his  father  (Lallu- 
bhdi  Pdndchand)   had  executed  a  trust-deed  (18th  April 
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187^-       1865),  and  handed  over  the  whole  of  his  property  and  boob 
Ba'puji       to  certain  trustees  for  the  purpose  of  winding  up  his  bosi- 

Auditka'm  .-if 

et  ol.       ness,  giving  notice  of  the  same  to  all  his  creditors.    He  also 
UxKDBHA'i   stated  that,  as  he  had  inherited  nothing  from  his  father^  he 

Hathesino  ^ag  jjot  liable  for  his  debts. 
et  cu. 

XJpon  this,  the  Assistant  Judge  ordered  the  trast^s 
(Umedbh&i  and  others)  to  be  made  parties  to  the  suit. 
They  were,  accordingly,  joined  as  defendants. 

On  the  investigation  of  the  case,  the  Assistant  Judge  found 
that  Bhogildl  had  inherited  nothing  &om  his  father,  and, 
therefore,  held  him  not  liable  for  the  claim.  He,  however, 
decreed  th»  amount  of  the  suit  to  be  paid  out  of  the  property 
of  Lallubhfii  Pfinichand  (24th  September  1868). 

Against  this  decision  Umedbh&i  and  the  other  trustees 
preferred  an  appeal  to  the  District  Judge  of  Ahmedabdd 
(P.  D.  Melvill),  who  amended  the  decree  of  the  Assistant 
Judge,  by  ordering  the  appellants  (the  trustees)  to  pay  the 
amount  claimed  by  the  plaintiflFs  rateably  with  the  other 
creditors  of  the  estate  of  Lallubh£i  Pdnachand,  first  the 
principal  and  then  the  interest  (25th  August  1870). 

Dissatisfied,  the  plaintiffs,  Bdpuji  and  Jayakissen,  specially 
appealed  to  the  High  Court,  on  the  grounds  that  (1)  the 
court  of  first  instance  had  no  jurisdiction  to  try  the  case,  and 
that  (2)  the  lower  appellate  court  was  wrong  in  holding  tbe 
plaintiffs  bound  by  the  terms  of  a  deed  of  trust  not  signed 
or  otherwise  assented  to  by  them. 

The  special  appeal  was  heard  before  Melvill  and  Eemball^ 
JJ. 

N&n&bhm  Haridas,  for  the  special  appellants  : — ^The  As- 
sistant Judge  had  no  jurisdiction  to  try  and  determine  this 
suit.  It  was  instituted  in  the  Court  of  the  Principal  Sadr 
Amln,  and  the  District  Judge  withdrew  it,  and  referred  it 
to  the  Assistant  Judge,  without  any  of  the  grounds  specified 
in  Sec.  43,  Reg.  II.  of  1827 ;  Sec.  3,  and  cl.  2,  Sec.  v.  of  Reg. 
I.  of  1830.  The  Judge  could  refer  the  case  on  those  grounds 
only,  and  as  it  does  not  appear  from  the  record  that  thoso 
grounds  existed  in  the  present  case,  the  whole  proceeding 
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of  the  Assistant  Judge  was  illegal,  because  without  jurisdic- 
tion. [Mblvill,  J. : — You  did  not  take  that  objection  before 
the  District  Judge  in  appeal,  and  have  raised  it  now  fdr  the 
first  time  in  special  appeal.]  The  objection  to  a  court^s 
jurisdiction  may  be  taken  at  any  time :  Motilal  v.  Jamnadds 
(a) ;  Bidhobudden  Mookerjee  v.  Doorga  Monee  Delia  (b)  ; 
Nobeen  Ki$h^  Mookeijee  v.  8hib  Per  shad  F  attack  (c). 
With  respect  to  the  merits  of  the  case,  the  trust-deed,  as  it 
was  not  signed,  or  in  any  way  assented  to,  by  the  appel- 
lants, is  not  binding  on  them.  They  were  not  parties  or 
privy  to  that  instrument. 

Shdnidrdm  Narayan  for  the  special  respondents. 

Pbe  Curiam  (Melvill  and  Kemball,  JJ.)  : — The  objection 
to  the  jurisdiction  is  now  raised  for  the  first  time,  and  we  do 
not  think  that  we  are  bound  to  entertain  it,  unless  it  is  patent 
on  the  face  of  the  record  that  the  court  of  first  instance  had 
no  jurisdiction.  This  is  not  so.  The  suit  was  withdrawn 
from  the  file  of  the  Principal  Sadr  Amln  by  the  District 
Judge,  and  referred  by  him  to  the  Assistant  Judge.  These 
proceedings  were  legal  if  the  withdrawal  of  the  suit  were 
made  under  the  provisions  of  Sec.  43,  Eeg.  II.  of  1827,  but 
not  otherwise  (see  Sec.  iii.,  and  Sec.  v.,  cl.  2,  of  Eeg.  I.  of 
1830).  There  is  nothing  to  show  that  the  District  Judge 
acted  under  Sec.  43,  Reg.  II.  of  1827  ;  but  there  is  nothing 
to  show  also  that  he  did  not  do  so  :  and  we  do  not  think  that 
we  are  bound,  at  this  stage  of  the  proceedings,  to  direct  an 
inquiry  whether  there  were  sufficient  grounds  for  an  order, 
which  the  Judge  was  competent,  on  sufficient  grounds,  to 
make.  The  maxim  '^  Omnia  prcesumuntur  recti  esse  acta"  has 
more  than  ordinary  force  in  cases  of  this  kind,  for  it  is  reason- 
able to  presume  that  if  there  had  been  an  irregularity,  the 
objection  would  have  been  raises  at  an  earlier  stage  of  the 
proceedings.  At  any  rate,  it  was  the  duty  of  the  plaintiffs 
to  take  the  objection  at  the  time  when  its  validity  could 
have  been  tested  together  with  the  other  issues  in  the  case, 
ai]d  we  cannot  admit  it  now,  as  the  plaintiffs  are  not  in  a 

(o)    2  Bom.  H.  C.  Rep.  40.         {b)   2  Calc.  W.  Rep.,  Civ.  R.  157. 

(c)    7  Calc.  W.  Rap.,  Civ.  R.  490. 
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1871,  position  to  satisfy  ,us^  without  a  further  inquiry,  ihat  the 

Ba'puji  objection  is  valid.    The  case  of  Motilal  v.  Jamnadas  (supra), 

et  aL  relied  on  by  the  appellant  s  ^leader,  does  not  appear  to  nsto 

UinDBs^'i  ^  opposed  to  the  view  which  we  have  taken.     In  that  case 

Hathssino  the  defect  of  jurisdiction  appeared  on  the  face  of  the  record. 

This  suit  was  brought  against  Bhogildl  to  recover  from 
him,  personally  and  as  representative  of  his  faAer,  Lallabliai 
Pdndchand,  a  debt  due  by  his  father.  Bhogildl  pleaded  that 
he  had  inherited  nothing  from  his  father,  who  had  executed  a 
trust-deed  vesting  all  his  property  in  trustees  for  the  benefit 
of  his  creditors.  The  Assistant  Judge,  therefore,  made  the 
trustees  parties  to  the  suit.  It  appears  to  ns  that  this  was 
an  unnecessary  and  irregular  proceeding,  and  that  a  decree 
ought  to  have  been  given  against  Bhogil&l,  as  representative 
of  his  father,  whether  he  had  inherited  any  property  or  not. 
If  he  had  had  no  property,  the  only  result  would  have  been 
that  the  decree  could  not  have  been  executed  against  him. 
The  Assistant  Judge  then  proceeded  to  inquire  into  the  case, 
and  came  to  the  conclusion  that  Lallubh&i  had  vested  all  his 
estate  in  trustees ;  that  Bhogildl  had  inherited  nothing,  and 
that  personally,  i.e.,  merely  as  son  of  the  deceased,  he  would 
not  be  liable.  This  seems  to  be  the  meaning  of  his  judg- 
ment, and,  construing  this  decree  by  the  light  of  his  judg- 
ment, we  understand  that  he  refused  to  give  any  decree 
against  Bhogildl,  either  personally  or  as  representative  of 
his  father.  He,  however,  gave  a  decree  against  the  estate 
of  Lallubhdi,  by  which  he,  no  doubt,  intended,  though  he  did 
not  properly  express  it,  to  give  a  decree  against  the  trustees 
in  whose  hands  he  had  found  all  the  estate  to  be.  Bhogildl 
having  thus  been  exempted  from  all  liability,  it  was  neces- 
sary for  the  plaintiffs  to  have  appealed,  if  they  wished 
his  liability  to  be  declared  in  the  decree ;  but  this  they 
failed  to  do.  The  trustees  alone  appealed,  and  the  Dis- 
trict Judge  corrected  the  informality  in  the  Assistant 
Judge's  decree  by  declaring  the  trustees,  and  not  the  estate, 
liable.  The  plaintiffs  having  failed  to  correct  the  error  in 
regard  to  BhogiMl  by  an  appeal  in  the  court  below,  and 
Bhogildl  not  having  been  a  party  to  the  District  Judge's 


APPELLATE   CIVIL  JURISDICTION.  249 

decree  at  all,  the  plaintiffs  cannot  now  briijg  him  before  this        ^^^- 
court  with  the  view  of  obtaining  a  decree  against  him.     As      B^'^u'i 

,  ,  AUDITRAM 

regards  the  trustees,  they  do  not  object  to  the  decree  which        et  al 
lias  been  made  against  them ;  but  the  plaintiffs  ask  that  they    Umxdbha'i 
may  be  ordered  to  pay  the  debt  due  to  them  in  full,  and  not    ^™!T''* 
rateably.     This  would  be  inconsistent  with  the   trust  on 
which  they  hol4  the  property.     If  the  plaintiffs  have  any 
claim  against  them  at  all,  it  can  only  be  such  as  is  in  accord- 
ance with  the  trust.     Such  assignments  to  trustees  are,  as 
remarked  by  Sausse,    C.  J.,    in   Bomanji  v.   Naoroji   (d), 
highly  favoured  by  Courts  of  Equity,  and  in  that  case,  as  in 
the  present^  a  creditor  who  had  not  signed  the  trust-deed 
was,  nevertheless,  held  bound  by  it.     Though  the  proceed- 
ings in  this    suit  have  been  somewhat  irregular,  the  final 
decision  is  in  accordauce  with  justice  and  equity,  and  no 
valid  ground  has  been  shown  for  interfering  with  it. 


{d)    1  Bom.  H.  C.  Rep.  233. 
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Reg.  v.  Na'na'  Moboji.  jm!^i6. 

In  re  Mddhav  Mordr  et  ah 

Gaming — Found  Gaming — fFIarran/— Certiorari — Act  XIII .  of  1856, 
Sees.  57,  68,  and  lU^Act  XLVJIL  of  I860,  Sec.  15. 

A  warrant  issued  under  Sec.  58  of  Act  XIII.  of  1866  should  be  address- 
ed to  some  one  or  more  Inspectors,  and  not  generally  to  "  all  Constables 
and  Peace  OflRcers."  Where  a  warrant  in  the  latter  form  was  executed 
under  the  direction  of  an  Inspector,  it  was  held  that  the  error  in  the 
form  of  the  warrant  was  merely  an  error  of  procedure,  and  did  not  affect 
the  validity  of  the  conviction,  under  Sec.  57,  of  persons  apprehended  in 
pursuance  of  the  warrant  so  executed. 

Held,  ou  the  evidence,  that  there  was  sufficient  to  show  that  the  house 
in  which  the  prisoners  were  arrested  was  a  common  gaming-house. 

A  person  is  *'  found  gaming, "  within  the  meaning  of  Sec.  67  of  Act 
XIII.  of  1856,  who,  having  been  seen  gaming  by  an  Inspector  of  Police,  is 
shortly  afterwards,  in  a  place  adjoining  the  room  in  which  he  was  seen 
gaming,  apprehended  by  Police  Constables  acting  under  the  direction  of 
such  Inspector. 

AN  the  lath  of  January  1871,  M'Otilloch,  before  Gbeen/J., 
moved  for  and  obtained  a  rule  ni&i  for  the  issue  of  a 
writ  of  certioi'ari  directed  to  N^na  Moroji,  Esquire,  OflSciating 
Third  Magistrate  of  Police,  for  the  removal  of  the  proceedings 
taken  before  him  on  the  11th  of  January  1871,  in  the  matter 
of  a  complaint  made  against  the  prisoners,  Mddhav  Mor&r 
and  twelve  others,  and  the  convictions  of  the  said  prisoners, 
and  the  order  on  two  of  the  said  prisoners,  C.  P.  Muhammad 
and  Tdr  Suleman,  to  pay  a  fine  of  Rs.  100  each. 

VIII. — 1  c  c 


MoRoJi. 
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.  ^?Zii__-_       Tte  rule  was  granted  upon  an  affidavit  of  Mr.  Klianderiv 
,,, '        Moroji,  stating  that  the  prisoners  were  tried  before  Kfaa 

ulflnf.       ^ioroji,  Esquire,  on  the  27th  of  December  1870  and  the  oth 
and  11th  of  January  1871,  on  a  charge  of  ^^  being  found  in  a 
common  gaming-house  gaming  with  dice  and  money  on  the 
27th  day  of  December  1870,  under  Sec.  57  of  Act  XIII.  of 
1856,"  and  were,  on  the  11th  of  January  1871,  convicted  of 
the  said  offence,  and  sentenced  (with  the  exception  of  C.  P. 
Muhammad  and  Tar  Sulemdn)  to  one  month^s  imprisonmeni 
in  the  County  Jail  with  hard  labour,  and  that  C.  P.  Mnhaui- 
mad  and  Tar  Sulemdn  were  sentenced  to  pay  a  fine  of  Rs.  10«) 
each,  or  in  default  to  suffer  one  montVs  imprisonment  with 
hard  labour,  and  were  unable  to  pay  the  fine. 

The  affidavit  then  verified  the  evidence  given  before  the 
Magistrate  and  the  warrants  put  in  at  the  trial. 

William  Price,  an  Inspector  of  Police,  had,  at  the  trial, 
produced  four  waiTants,  bearing  different  dates,  but  all  in  a 
similar  form,  and  deposed  that  he  arrested  the  prisoners  under 
the  one  bearing  date  August  1870.  It  was  in  the  follo^g 
form : — 

*'  To  all  Constables  and  Peace  Officers  for  the  Town  and  Island  pf 
Bombay. 

'*  Town  and  Island  of  Bombay.  Whereas  complaint  has  this  day  beco 
made  upon  solemn  affirmation  before  me,  Frank  H.  Souter,  Esqairt. 
(commissioner  of  Police  for  the  Town  and  Island  of  Bombay,  by  Uiji 
Hassan  against  Haji  A'dam^  Hdji  Ghachi,  and  Pitambnr  Umarsi,  for  keeping 
a  common  gaming-house : 

"  These  are,  therefore,  in  Her  Majesty's  name  to  charge  and  comiiu»J 
you  to  enter,  with  such  assistance  as  may  he  found  necessary,  by  night  an  i 
by  day,  and  by  force  if  necessar}%  the  said  common  gaming-house,  sitmu 
at  Bhefidi  Baz6r,  kept  by  the  said  Hdji  A'dam.  Haji  Ghaehi,  and  fttamW 
Umarsi,  and  to  take  them  iuto  custody,  and  all  {persons  whom  you  \dx) 
find  therein,  and  to  seize  all  instruments  oF  gaming  and  all  moneys  &s<} 
securities  for  money  found  therein,  and  to  search  all  parts  of  tlic  hoa«. 
room,  or  place  which  you  shall  have  so  entered  where  you  have  reason  to 
believe  that  any  instruments  of  gaming  are  concealed,  and  to  search  tk 
persons  of  those  you  may  so  take  into  custody,  and  to  seize  and  takep« 
session  of  all  cards,  dice,  counters,  and  other  instruments  of  gaming  »tx 
you  shall  find  upon  such  search. 

**  And  you  are  hereby  further  charged  and  commanded  to  bring  before 
one  of  the  Magistrates  of  Pohcc  for  the  said  Town  and  Island  sH  jo^*^ 
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persons  so  apprehended,  that  they  may  answer  the  premises  and  be  further 1871. 

dealt  with  according  to  law.     Herein  fail  not,  and  for  your  so  doing  this         Reo. 
shall  be  vour  warrant.  ,  \' 

"  Given  under  hand  and  seal  this  day  of  Auj^ust  1870.  Moroji. 

(Signed;        "F.  H.  Souter, 

"  Commissioner  of  Police." 

William  Price  lind  farther  doposod  that,  in  pursuance  of  the 
above  warrant,  ''  he  went  to  a  liouse  in  Bhendi  Baziir,  with 
about  fifteen  other  police  officers,  between  twelve  and  one  on 
tlie  morning  of  the  27th  of  December  1870,  and  saw  the  pri- 
soners and  other  persons  in  a  room  on  the  fifth  story.  He 
looked  through  a  barred  window  from  an  adjoining  room. 
He  knocked  the  bars  out  with  a  hammer.  By  the  time  he 
trot  in,  all  the  persons  that  had  been  in  the  room  had  got  on 
tlie  neighbouring  roofs.  Other  police  officers  had  got  in 
l)ofore  him  fi'om  other  directions.  Most  of  the  prisoners 
were  arrested  on  the  tiles.  When  he  first  looked  through,  the 
prisoners  were  playing  with  dice,  cards,  and  money.  The 
prisoners  were  searched,  and  moneys  were  found  on  their 
persons.  The  house  belonged  to  Haji  Ghachi.  It  had  to 
his  knowledge  been  used  for  a  long  time  for  gambling 
l)nrposes.  Warrants  had  been  repeatedly  issued  for  seizing 
!.^amblers  in  that  house.  He  had  seen  all  the  prisoners  before 
the  above  occasion  so  as  to  be  able  to  recognise  them.  Ho 
looked  through  the  window  for  about  thirty  seconds.  No 
one  was  arrested  in  the  room.  He  could  not  say  to  whom 
the  warrant  was  in  particular  given  by  the  Commissioner. 
At  the  time  of  the  arrest  it  was  in  the  possession  of  Mr. 
Hallums,  a  Superintendent  of  Police.'^ 

Ratanji  Jivanji  had  deposed  that  he  had  been  in  the  house 
in  question  gambling  from  10  p.m.  of  the  26th  of  December 
to  1  A.M.  of  tho  27th,  and  that  all  the  prisoners  were  there  at 
the  same  time  gambling.  He  sent  and  gave  information  to 
William  Price,     The  house  belonged  to  Hiji  Ghdchi. 

James  Gumming,  an  Inspector  of  Police,  had  deposed  to 
arresting  one  of  the  prisoners  on  the  staircase  of  the  house  in 
question,  and  two  others  as  they  were  getting  out  of  a  win- 
dow in  the  gaming-room.    He  had  to  break  open  a  door  to 
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1871.       get  upstairs.     Ho  found,  in  the  room  in  which  the  prisoners 
^,, '        had  been  gambling,  cards  and  dice  and   money  scattered 
Mtti^T      fl-^oiit  the  floor;  also  several  pairs  of  shoes  and  several  jjojdii, 
which  were  subsequently  claimed  by  the  prisoners. 

Mir  Abdul  Ali,  an  Inspector  of  Police,  had  stated  "  that  he 
had  known  the  house  for  four  or  five  years,  and  that  he  knew 
the  house  had  been  used  for  gambling  purposes,  that  the  pro- 
prietor's name  was  Hdji  Ghdchi,  and  that  the  upper  story  of 
the  house  had  been  used  for  gaming ;  people  were  living  in 
the  other  parts."  In  cross-examination  he  had  said  that  from 
inquiries  made  he  stated  that  the  house  was  used  for  gaming 
purposes.  The  rest  of  the  prisoners  were  arrested,  some  on 
the  tiles  of  the  house  in  dispute  and  neighbouring  houses, 
and  some  concealed  in  neighbouring  rooms. 

M'Cnlloch  contended  (I.)  that  the  warrant  under  which 
the  prisoners  had  been  apprehended  was  illegal,  the  provi- 
sions of  Act  XIII.  of  1856,  Sec.  58,  not  having  been  complied 
with,  as  that  section  requires  the  warrant  to  be  issued  to 
some  Inspector  or  superior  oflScer  of  police,  who  should  be 
specified,  and  does  not  authorise  a  warrant  addressed  to 
''all  Constables"   (see  Sec.   25);  that,  the  warrant  being 
illegal,  the  arrest  and  conviction  founded  upon  it  were  also 
illegal.  (II.)  That  Sec.  57  of  Act  XIII.  of  1856  contemplates 
that  the  "  finding^^  of  persons  gaming  must  be  a  "  finding" 
of  them  by  an  Inspector  duly  authorised  to  find,  under  Sec. 
58  of  that  Act;  that  a  finding  by  one  of  the  public,  or  by 
an  inferior  officer  of  police,  was  not  contemplated  by  the 
Act;  that  (Bombay)  Act  III.  of  1866  showed  that  the  mean- 
ing of  Sec.  57  contended  for  was  its  true  meaning;  and 
that.  Price  not  having  been  duly  authorised  to  act  under 
the  provisions  of  Sec.  58,  the  prisoners  had  not  been  found 
gaming   within  the  meaning  of  Sec.  57.    (III.)  That  as  a 
matter  of  fact   the  prisoners  were  not  ''  found  gaming." 
*'  Pound  gaming"  is  by  no  means  equivalent  to  ^'  proved  t*y 
have  been  gaming,"  nor  to  "  seen  gaming."    The  Act  evi- 
dently  contemplated  that  the  gamblers   should  be  taken 
"  red-handed."    If  that  were  not  so,  there  would  be  no  limi^ 
to  the  vexation  and  annoyance  that  persons  might  be  sob^ 


'     CROWN    CASES.  5 

jecfeed  to.    If  the  Legislature  intended  that  Sec.  57  should        ^^^^^ 
embrace  a  case  like  the  present,  they  would  have  used  words  v,' 

such  as  are  used  in  Sec.  86:  ^^  A  Police  officer  may  arrest  moroji. 
without  a  warrant  any  person  committing  in  his  vieiu/'  &o, 
(IV.)  That  there  was  no  evidence  of  this  being  a  gaming- 
liouse.  A  gaming-house  must  be  limited  to  mean  a  house 
open  to  the  public  for  gaming  purposes.  Sec.  15  of  Act 
XLVIII.  of  1860  will,  no  doubt,  be  relied  on,  but  there  is  no 
evidence  of  information  on  oath  having  been  given  to  the 
Commissioner  of  Police,  and  the  warrant  of  itself  is  no 
proof  of  the  truth  of  the  facts  recited  in  it. 

Ferguson y  on  the  14thof  January,  showed  cause  against  the 
rule.  He  objected  that  no  ground  for  a  certiorari  was  sug- 
gested on  the  affidavit:  Paley  on  Convictions,  p.  412  (5th 
ecl);Eegr.  v.  Eaton  (a).  [Green,- J.: — Surely  grounds  of 
law  need  not  appear  on  affidavit.  Here  the  affidavit  verifies 
the  evidence,'and  the  grounds  on  which  the  rule  was  grant- 
ed were  purely  legal  grounds  arising  out  of  that  evidence.]* 
A  conviction  can  only  be  quashed  on  the  merits,  and  not 
for  error  of  form  or  procedure  :  Act  XIII.  of  1 856,  Sec. 
111.  The  objections  raised  to  the  conviction  are  formal 
objections,  and  do  not  go  to  the  merits.  No  warrant  was, 
in  fact,  necessary :  Sec.  86.  If,  however,  it  be  said  that  the 
police  who  made  the  arrests  were  not  the  police  in  whose 
view  the  oflFence  was  committed,  then  I  say  the  warrants 
are  in  substantial  compliance  with  Sec.  58,  but  in  any  view 
tlie  arrest  forms  no  portion  of  the  conviction.  The  prisoners 
were  "  found  gaming."  The  construction  of  these  words 
contended  for  on  the  other  side  would  completely  defeat  the 
object  of  the  Act.  If  under  Sec.  1 5  of  Act  XLVIII.  of  1 860 
the  warrant  does  not  show  that  this  was  a  common  gaming- 
house, there  is  quite  sufficient  evidence  of  that  fact  upon  the 

depositions. 

Cur.  adv.  vult. 

(a)  2  Term  Rep.  89. 
*  Mr.  Ferguson  also;  objected  that  six  days'   notice  of  the  application 
should  have  been  given  to  the  prosecution,  under  13  Geo.  II.,  c.  18,  s.  6, 
in  analogy  with  the  English  practice,  hut  waived  his  right^to  insist  upon  it. 
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.  16?^- 16th  January.     Gbeen^  J. : — ^In  this  matter  an  application 

I,, '        has  been  made  to  this  court  to  remove  by  certiorari,  for  the 

Mnwm.  P^^ose  of  quashing,  from  the  court  of  Ndnd  Moroji,  Esquire, 
Third  Magistrate  of  Police  in  Bombay,  certain  proceedings 
against  one  Midhav  Morir  and  twelve  others.  These  person> 
were,  on  the  27th  of  December  1870,  charged  before  tkt 
Magistrate,  and  on  the  11th  of  January  convicted  by  him,  of 
an  oflFence  under  Sec.  58  of  the  Police  Act  (XIII.  of  18o6), 
namely,  being  found  in  a  common  gaming-house,  gaming 
with  dice  and  money,  and  were  by  him  sentenced  to  pumsh- 
ments  not  exceeding  those  provided  by  that  section.  On 
the  13th  of  January  an  application  was  made  to  this  conrt 
(grounded  on  an  aflSdavit  of  Mr.  Khanderiv  Moroji,  soHcitor), 
by  Mr.  M'CuUoch  on  behalf  of  the  prisoners,  for  a  writ  of 
certiorari  to  remove  the  proceedings,  and  a  rule  was  granted 
calling  on  the  Magistrate  to  show  cause  why  such  writ  should 
not  issue,  which  by  arrangement  was  argued  the  following 
day,  Mr.  Ferguson  appearing  to  show  cause  on  behalf  of  the 
Magistrate.  The  right  of  a  defendant  to  this  writ  is  not 
ex  dehito  jiistitim,  but  the  issue  of  it  is  discretionary  with  ths 
court,  and,  the  matter  having  been  fully  discussed  on  both 
sides  on  the  rule  to  show  cause,  the  court  is  in  a  position  to 
judge  whether  there  is  any  probable  ground  for  supposing 
that  injustice  has  been  done  before  the  Magistrate,  so  as  to 
make  the  present  a  proper  case  for  removing  the  conviction 
in  order  to  have  an  opportunity  of  reviewing  it.  The  objec- 
tions taken  to  the  validity  of  the  conviction  in  the  present 
case  were  as  follows  : — Xst,  that  the  warrant  of  the  Commis- 
sioner of  Police,  under  which  the  police  officers  acted  in 
entering  the  house  or  place  in  question,  and  in  arresting  tl 
accused,  was  irregular  in  being  addressed  to  all  constable^ 
and  peace  officers,  whereas  by  Sec.  58  of  Act  XIII.  of  18-30 
the  Commissioner  of  Police  can  give  authority  only  to  au 
Inspector  or  superior  officer  of  police;  and  2nd,  that,  suppos- 
ing the  facts  deposed  to  before  the  Magistrate  to  be  true,  r..> 
alleged,  they  do  not  constitute  the  offence  described  in  Sec. 
57  of  the  Act  in  question — of  being  found  in  a  house,  room, 
or   place,   kept   or  used  for   the   purpose  of  gaming  hcinir 
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carried   on   therein,   playing  or   gaming   with   cards,  dice,  1?11l 

counters,  money,  or  other  instruments  of  gaming — inasmuch  ^,  * 

as  it  is  not  sufficient  for  a  person  to  be  seen  gaming  in  such      ^Jj'^t^^f 
a  house,  room,  or  place,  but  he  must  bo  found  there  doing 
550  by  an  Inspector  or  superior  officer  of  police  duly  authorised 
and  acting  under  such  authority.     With  regard  to  the  first 
objection,  I  am  of  opinion  that,  as  a  matter  of  form,  a  warrant 
issued  under  Sec.  58  should  be  addressed,  not  as  in  the 
present  case  to  all  constables  and  peace  officers,  but  to  some 
one  or  more  Inspectors  or  superior  officers  of  police,  or,  at 
any  rate,  to  Inspectors  or  superior  officers  of  police  genemlly. 
But  this  error,  if  error  there  be,  is,  in  my  opinion,  one  of 
form  only,  as  the  warrant  appears  to  have  been  in  fact  exe- 
cuted by  an  Inspector  of  police  with  the  assistance  of  other 
Inspectors  and  constables  acting  in  conjunction  with  him. 
Besides  this,  any  irregularity,  if  irregularity  there  was,  in 
the  warrant,  or  execution  of  the  warrant,  to  enter  and  arrest, 
would  not,  in  my  opinion,  affect  the  validity  of  the  conviction 
by  the  Magistrate  for  the  purpose  of  this  application,  having 
roji^ard  to  Sec.  Ill  of  the  same  Act,  which  provides  that  no 
conviction,   order,  or  judgment   of  a   Magistrate    shall  bo 
fjiLashed  for  error  of  form    or  procedure,  but  only  on  the 
Jnerits.     With  regard  to  the  second  objection,  it  was  con* 
tended  that  there  was  no  evidence  that  the  house  or  room 
in  question  was  used  as  a  common  gaming-house.      I  agree 
that  the  recitals  in  the  warrant  to  the  eftect  that  complaint 
liad  been  made  on  solemn  affirmation  before  the  Commis* 
^ioner  of  Police  against  one  HajiA'dam,  Hdji  Ghdchi,  and 
Pitambar    Umarsi    for   keeping  a  common   gaming-house, 
namely,  the  place  in  question  here,  are  not  in  themselves 
evidence  that  such  complaint  had  been  made,  or  that  the 
house  or  place  was  so  used,  and  that  Act  XLVIII.  of  18G0, 
Soc.  15  (which  is  an  Act  to  amend  Act  XIII.  of  1856),  provid- 
ing what  shall  be  deemedprima  facie  evidence  of  the  use  of  a 
house,  room,  or  place  as  a  common  gaming-house,  does  not 
apply   to  the  present  case.     But  1  am  of  opinion  that  the 
evidence   of  Mr.  Price,  the  Inspector  of  Police,  of  Ratanji 
Jivanji,  and  of  Mir  Abdul  Alf,  also  an  Inspector  of  Police, 
being  believed  by  the  Magistrate,  was  amply  sufficient  to 
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_l?^  -  warrant  the  conclasion  that  the  place  in  question  was  used 
t*.  OS  a  common  gaming-house.     Then  it  is  contended  that  the 

MoBwi.  prisoners  were  not  '^  found"  gaming  in  a  common  gaming- 
house. The  evidence  is  that  Inspector  Price,  looloDg 
through  a  window,  saw  them  in  the  place  in  question  playing 
with  dice,  cards,  and  money.  Only  two  of  them,  it  appears^ 
were  arrested  in  the  room  itself,  the  others  being  arrested 
elsewhere,  and,  with  the  exception  of  one  of  them,  not  in 
that  house  at  all,  but  in  closely  adjoining  places,  and  none 
of  them  were  actually  arrested  by  the  officer  who  saw  the 
gaming  going  on.  But,  in  my  opinion,  the  proper  construc- 
tion to  be  put  on  this  section  does  not  require  that  the  ac- 
cused should  be  actually  arrested  in  the  place  where  the 
gaming  has  been  goiug  on.  It  is  not  necessary  to  go  so  far 
as  to  say  that  the  section  would  apply  to  a  case  in  which 
some  person  has  seen  others  gaming  in  a  common  gaming- 
house, and  then  goes  and  obtains  a  warrant  and  prefers  the 
charge.  But  in  the  present  ca.se  a  warrant  had  been  issued 
on  sworn  information,  and  the  seeing  of  the  gaming  going 
ou  by  the  Inspector,  and  the  arrest  of  those  who  were  en- 
gaged in  it,  must,  I  think,  be  considered  to  form  part  of  ono 
transaction,  and  as  a  connected  series  of  facts  constituting 
the  finding ;  and  it  would,  in  my  opinion,  be  an  unreasonable 
construction  of  the  Act  to  hold  that  persons  are  not  found 
gaming  when  they  are  seen  doing  so  by  an  Inspector  of 
Police,  and  are  forthwith  arrested  by  police  officers  assisting 
the  Inspector  who  so  saw  them,  though  the  arrest  may  not 
have  taken  place  in  the  very  house  or  room  where  the 
gaming  was  seen  to  take  place.  Being  of  opinion  that  the 
objections  taken  to  this  conviction— so  far,  at  any  rate,  as 
they  concern  the  merits  of  the  case — ought  not  to  prevail,  1 
must  allow  the  cause  shown  and  discliarge  the  rule.* 

Attorney  for  the  prisoners :  Khxiiiderav  Moroji, 
Attorney   for  the  Magistrate :  R.    F.  Hearth,  Goveni- 
ment  Solicitor. 


*  The  rule  was  discharged  with  coats  upon  the  authority  of  an  unre- 
ported case  decided  by  Couch,  C.J. 
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1868. 

Reg.  v.  Muhammad  Ali'  valad  Abdul  Ali'.  Oct^  12. 

Whipping  Act — Juvenile  Offender, 

Under  Act  VI.  of  1 864  (the  Whipping  Act)  a  javenile  offender  means 
a  person  under  the  age  of  sixteen  years. 

irraAMMAD  ALI'  valad  Abdul  Alf,  a  Bordh  shopkeeper 
of  Barhanpur,  aged  eighteen  years,  was  charged,  under 
Sec.  268  of  tlie  Indian  Penal  Code,  with  being  guilty  of  a 
public  nuisance,  in  having  caused  annoyance  to  the  passengers 
at  the  Nimbord  railway  station  by  making  a  great  disturbance 
on  the  railway  station  on  the  7th  of  June  1868.  He  was 
convicted  under  Sec.  290  of  the  Indian  Penal  Code  by 
Captain  T.  E.  Britten,  F.  P.  Magistrate  at  Bhosdwal,  and  was 
sentenced  to  receive  thirty  stripes  with  a  rattan,  under  Sees.  * 
oandlOofAct  VI.  of  1864. 

Upon  a  review  of  the  monthly  criminal  returns,  the  papers 
in  this  case  were  called  for  by  Tucker,  J.,  to  determine  the 
question  whether  the  sentence  awarded  was  legal,  and  whe- 
ther the  accused  was  a  juvenile  offender.  ^'  Offenders  under 
Sec.  290  of  the  Indian  Penal  Code  are  ordinarily  punishable 
with  fine  alone.  But  the  F.  P.  Magistrate  proceeded  under 
Sec.  5  of  Act  VI.  of  1864,  which  provides  that  juvenile 
offenders  may,  in  the  cases  of  all  offences  not  punishable 
with  death,  be  punished  with  whipping  in  lieu  of  any  other 
punishment  provided  by  the  Indian  Penal  Code,  and,  holding 
the  accused  to  be  a  juvenile  offender,  sentenced  him  to  the 
highest  punishment  under  Sec.  10  of  Act  VI.  of  1864.'' 

The  case  was  considered  by  Newton  and  Tucker,  JJ.,  who 
^•u  the  12th  of  October  1868  made  the  following  order  : — 

Peh  Curiam  : — The  Court  reverses  the  conviction  and 
J^entence,  Isihjf  because  the  accused,  being  described  on  the 
record  as  eighteen  years  of  age,  could  not  be  legally  treated 
as  a  juvenile  offender — Sec.  433  of  the  Criminal  Procedure 
Code,  which  provides  for  the  punishment  of  youthful  offenders 
in  reformatories,  declares  this  class  of  offenders  to  be  persons 
nnder  the  age  of  sixteen.  And  iyidly,  because  the  acts  found 
VIII — 2  c  o 
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1^^'       to  be  proved  against  the  accused^  namely,  that  he  had  refused, 
y^ '        with  macli  clamour,  to  pay  the  diflference  between  a  third- 

MuHAMMAD   ^i^Q  Q^jjjj  ^  fourth-class  railway  fare,  and  had  seized  the  belt 
Ali'  Abdul  ... 

Ali*.        of  the  railway  policeman  who  detained  him,  with  the  Tiew 

of  ascertaining  the  policeman's  number,  cannot  reasonably 
be  held  to  amount  to  the  commission  of  a  pubhc  nuisance 
under  the    circumstances  under  which  it  occurred.    The 
accused,  who  is  a  shopkeeper  at  Barh&ipur,  travelled  on  the 
G.  I.  P.  Railway  from  the  station  near  that  town  to  Nimbori 
in  a  third-class  carriage  with  a  fourth-class   ticket.     He 
appears  to  have  remained  in  the  carriage  in  which  he  was 
found,  with  the  knowledge  and  acquiescence  of  the  station- 
master  at  Barhfinpur,  as  the  guard  of  the  train  deposed  that 
the  station-master  at  Barh^npur  had  informed  him  that  the 
accused  was  in  a  better  class  of  carriage  than  his  ticket 
entitled  him  to  use,  and  had  said  that  the  accused  would  pay 
the  excess  fare  at  Nimbor^.     The  accused  stated  that  he 
was  put  into  a  third-class  carriage  by  the  station-master  at 
Barh&npur,  because  the  fourth-class  carriages  were  full,  and 
the  guard  admitted  that  it  was  the  custom  to  put  fourth- 
class  passengers  in  third-class  carriages  when  the  fourth-class 
carriages  were  full,  but  added  that  on  the  occasion  in  question 
there  was  plenty  of  room  in  the  fourth-class  carriages.  If  the 
latter  part  of  the  guard's  statement  be  true,  the  station-master 
at  Barhanpur  would  seem  to  have  acted  improperly  in  letting 
the  accused,  whom  he  knew  to  have  a  fourth-class  ticket, 
remain  in  a  third-class   carriage ;  and  certainly,  without 
ascertaining  from  this  official  whether  the  statement  of  the 
accused  was  true  or  false,  the  accused  should  not  have  been 
punished  criminally  for  noisily  refusing  in  the  first  instance 
to  pay  the  difference  between  the  two  fares.     In  flogging 
the  accused  for  an  act  of  this  description,  there  has  been  an 
abuse  of  reasonable  discretion  on  the  part  of  Captain  Britten. 
the  Full  Power  Magistrate. 

Oonviciio^i  and  senietice  reversed. 
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Reg.  v.  Na'tha'  Kalya'n  and  Ba'i  Lakhi.  ^i®"^!- 

Jan.  19. 
Hindu  Wife^Theft  of  Paim— Stridhan. 

A  Hindu  woman  who  removes  from  the  possession  of  her  husband, 
and  without  his  consent,  her  palla  or  stridhan,  cannot  be  convicted  of 
theft,  nor  can  any  person  who  joins  her  in  removing  it  be  convicted  of 
tbat  offence. 

THE  prisoners  were  tried  and  convicted  of  theft  by  G. 
Ayerst,  Assistant  Judge  of  S6rat,  at  Broach,  and  sen- 
tenced each  to  eighteen  months'  rigorous  imprisonment. 

The  prisoner  Lakhi  was  the  wife  of  the  complainant,  and 
the  prisoner  N^thd  was  her  paramour.  Watching  an  oppor- 
tunity in  the  absence  of  the  complainant,  they  removed  certain 
property,  part  of  which  was  found  by  the  trying  authority 
to  consist  of  Bai  Lakhi's  stridhan^  and  part  of  some  money. 

The  appeal  was  argued  before  Gibbs  and  Melvill,  JJ. 

Ndnubhdi  Haridds  for  the  appellant. 

Pfb  Curiam  : — The  Court  is  not  satisfied,  from  the  evidence 
in  the  case,  that  the  female  prisoner  took  any  property  from 
Iior  husband  other  than  her  palli  or  striihan.  Therefore, 
without  going  into  the  question  and  deciding  whether  a 
Hindu  wife  can  be  convicted  of  stealing  her  husband's  pro- 
perty, the  court  is  of  opinion  that  she  cannot  be  convicted 
of  theft  for  taking  away  her  own  palla^  for  over  that  her 
ownership  on  this  side  of  India  seems  undoubted.  (See 
iluijaram  Jiajaram  and  another  v.  Qovind  Ruttonjee  (a)  ; 
WulbMram  Oomayushunkur  v.  Bijlee  {h);  Maydkha,  Ch, 
IV.,  ss.  9  and  10,*  and  2?oe  on  the  demise  ofKidlamal  against 
Kiqyjm  Pillai  (c). 

The  conviction  and  sentence  on  the  female  prisoner  must, 
therefore,  be  reversed- 

As,  therefore,  the  woman,  in  removing  this  property  com- 
mitted no  crime,  it  follows  that  the  male  prisoner  must  also 
be  acquitted. 

The  conviction  and  sentence  against  him  are  also  re- 
versed. 

Convictions  and  sentences  reversed, 

(o)  2  Borr.  270  (edn.  of  1863).  (b)  Ibid,  4S1. 

*  Stokes'  Hindd  Law  Books,  p.  100.        (c)  1  Mad.  H.  C.  Rep.  86. 
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Fe^^9.  ^^^'*  ^"  Dharmaya'  valad  Sanga'pa'. 

Crim,  Proc.  Code  Schedule — Jurisdiction — Subordinate  MagUtrait— 

Municipal  Rules,  Breach  of. 

By  virtue  of  the  ?lli  eirplninteiji  n>li  and  last  part  of  the  Sohedalir 
headed  "  Offences  against  other  Laws,'*  added  to  the  Code  of  Criminal 
Procedure  hy  Act  VIII.  of  1869,  a  Subordinate  Magistrate,  Second 
Class,  can  take  cognisance  of  the  offence  of  a  breach  of  the  municipal  tiih 
promulgated  under  Act  XXVI.  of  1 850. 

n|^HIS  was  a  reference  from  H.  N.  B.  Erskine,  Magistrat* 
of  the  district  of  Nasik,  forwarding  the  record  and  pro- 
ceedings, under  Sec.  434  of  the  Criminal  Procedure  Code,  ct 
the  Subordinate  Magistrate,  Second  Class,  at  Egatpurd,  ir. 
which  he  had  fined  the  prisoner,  Dharmaya,  four  annas  for 
having  committed  a  breach  of  the  municipal  rules  duly  pro- 
mulgated in  that  town . 

The  reference  stated :  "  As  the  Honorable  the  Jnd^e^ 
ruled,  in  the  case  of  JR-eg,  v.  Malhdrji  bin  Nauloji  (a),  that 
a  Subordinate  Magistrate  has  no  jurisdiction  to  impose  a 
penalty  for  breach  of  a  rule  made  under  A.ct  XXVI.  of  1800. 
the  sentence  seems  illegal,  and  for  this  reason  the  p^oceedi^g^ 
are  now  forwarded.  The  Subordinate  Magistrate  consider- 
that  he  has  authority  since  the  passing  of  Act  VIII.  of  lS6i». 
in  consequence  of  the  last  part  of  the  schedule  headcv. 
''  Offences  against  other  Laws,'  which  gives  any  Magistrait 
power  to  dispose  of  cases  punishable  with  fine  only,  or  will 
imprisonment  for  less  than  one  year.  On  reading  the  7tli  ■. : 
the  explanatory  notes  at  the  commencement  of  the  schedak. 
I  have  doubts  whether  the  Subordinate  Magistrate's  rie^ 
can  be  upheld.  If  it  can,  it  would  be  of  great  importace- 
that  this  should  be  generally  known,  as  in  many  towns  ih 
municipal  rules  are  merely  a  dead  letter,  because  the  onh 
resident  Magistrate  cannot  enforce  them." 

The  reference  was  heard  before  Lloyd  and  Kemball,  JJ 

Per  Curiam  : — The  Court  is  of  opinion  that  the  Subori- 
nate  Magistrate  had  jurisdiction  to  impose  a  fine  for  brea-: 

(a)  3  Bom.  II.  C.  Rep.,  Cr.  Ca.  36. 


.0. 
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of  a  municipal  rule.   The  Court  refers  tlie  District  Magistrate        1871. 

to  the  court's  ruling,  of  17th  November  last,  in  the  case  of  ^' 

Req,  V.  Lakha  Jibhal  in  the  printed  Statement  of  Criminal   ^habmata' 
-^  ^  ^    \  Sanqa'pa.' 

Rulings  on  the  Code  of  Criminal  Procedure  from  1st  July  to 
31  St  December  1869. 

Papers  returned. 


Reg.  v.  Souter.  Apni  4. 

In  re  Rrivji  bin  Keshav, 


Extradition — Gaikvdd*8  Treaty — Accused  person — Preliminary  Inquiry 
-}Varrant—Act  VIL  of  1854,  Sec.  23--Act  XVII.  o/1862,  Schedule. 

Sec.  23  of  Act  VII.  of  1854  is  not  repealed  by  the  Schedule  to  Act 
XVII.  of  18G2. 

The  treaty  of  the  6th  of  November  1817  between  11.  H.  tbe  Gdikvad 
of  Barodd  and  the  East  India  Company  provides  for  the  delivery  upon 
requisition  of  accused  persons  to  II.  H.  the  Gaikvdd  in  a  manner  other 
than  in  accordnnce  with  the  provisions  of  the  sections  of  Act  VII.  of 
1834  prior  to  the  23rd  section.  The  latter  section  is,  therefore,  applicable 
ia  such  a  case. 

Stmble  that  Government  would  not  be  justified  in  delivering  up  an 
accused  person  to  II.  H.  the  Gaikvad  without  holding  a  preliminary 
inquiry  into  the  guilt  of  such  accused. 

Where  a  warrant  issued  under  Sec.  23  of  Act  VII.  of  1854  directed  tht- 
accused  person  to  be  delivered  up  to  the  Resident  at  Baroda,  without 
showing  either  that  an  inquiry  had  been  made,  or  was  about  to  be  made, 
the  Court  held  that  it  was  not,  therefore,  invalid,  as  the  presumption  was 
that  the  accused  was  to  be  delivered  up  to  the  Resident  in  order  that  that 
officer  might  institute  such  an  inquiry  as  is  required  by  the  Act, 

A  warrant  issued  under  Sec.  23  of  the  Act  should  recite  either  that  an 
inquiry  has  been  hehl,  or  is  about  to  be  held,  with  reference  to  the  guilt  of 
the  accused . 

AN  the  3rd  of  April  1871^  before  Greex,  J.,  Macpherson 
moved  for  and  obtained  a  writ  of  habeas  corpus  directed 
to  P.  H.  Souter,  Esquire,  Commissioner  of  Police  for  the 
City  and  Island  of  Bombay,  and  to  all  other  police  oflScers  of 
the  said  city  and  island,  to  bring  up  the  body  of  Eavji  bin 
Ceshav  on  the  4th  of  April,  together  with  the  day  and  cause 
of  his  being  taken,  &c. 

The  writ  was  granted  upon  reading  the  affidavit  of  Ru.s- 
tamji  Mehcrviinji  Ndrelvalii,  which  wa^  as  follows  : — 
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1871«  "One  Rivji  bin  Kethav  was  this  raorniDg,  a»  I  am  infonned  and  befiere, 

Beo.         sent  for  by  Mr.  Souter,  the  Commissioner  of  Police,  and  was  by  hbn  snot- 
So  ^m        ^^'  nnder  a  warrant  signed  by  Mr.  W.  Wedderbum,  the  Politick  Secretuj 
of  the  Government  of  Bombay,  on  a  charge  of  criminal  breach  of  tratc 

'*  Such  warrant  purported  to  be  executed  under  the  proTisknu  of  See. 
23of  ActVII.  of  1854. 

''  I  am  informed  and  believe  that  the  said  arrest  ought  to  have  been  nude, 
and  the  practice  followed  which  is  pointed  out,  by  Sec.  7  of  the  said  Act, 
and  that  the  said  Ravji  bin  Keshav  ought  to  hare  been  brought  before  a 
Magistrate  or  Justice  of  the  Peace  for  inquiries  to  be  made. 

*'  I  am  informed  by  the  said  Mr.  Souter  that  he  has  received  no  instne* 
tions  to  adopt  the  course  so  laid  down  in  Sec.  7,  and,  on  the  contrary,  ii 
directed  by  the  said  warrant  at  once  ta  send  the  said  lUivji  bin  Keshsv  to 
be  delivered  to  the  Political  Resident  at  Barodd,  and  I  am  further  informed 
and  believe  that  the  said  Rivji  bin  Keshav  will  be  sent  in  custody  to 
Barodi,  by  this  evening's  train,  without  any  inquiry '  having  been  made 
as  to  the  validity  of  the  charge  against  him. 

"  I,  therefore,  pray  that  a  writ  of  habeas  corpus  may  be  issued  by  thii 
Honorable  Court,  and  a  rule  nisi  to  show  cause  why  an  inquiry  should 
not  be  made,  and  the  usual  steps  taken,  as  directed  by  Sec.  7  of  the  said 
Act." 

On  the  4th  of  April,  E^vji  bin  Keshav  was  produced  in 
court  by  Mr.  Souter,  together  with  the  warrant  under  which 
RAvji  bin  Keshav  had  been  arrested.  The  warrant  (which 
was  accompanied  by  a  letter  from  Mr-  Wedderbum,  Acting 
Secretary  to  Government,  forwarding  the  warrant,  and  re- 
questing that  Bdvji  might  not  be  subjected  to  more  restraint 
than  should  appear  necessary  to]  ensure  his  safe  custody) 
ran  thus : — 

"  Warrant. 

^*  To  the  Commissioner  of  Police,  Bombay. 

"  Whereas  requisition  has  been  made  to  His  Excellency  the  Governor 
of  Bonibny  in  Council  by  His  Highness  the  G^ikv&d  for  the  surrender  of 
R&yji  bin  Keshav,  charged  v\'ith  having  committed  criminal  bresch  of  trust 
in  the  territory  of  Barodd,  you  are  hereby  required,  under  the  provinoiJ* 
of  Sec.  23  of  Act  YII.  of  1854,  to  cause  the  said  R&vji  bin  Keshav  to  be 
conveyed  in  custody  out  of  the  British  territories  for  the  purpose  of  ileli- 
vering  him  to  the  Uesident  at  Baroda. 

"  W.  Wbdderburn, 

"  Secretary  to  Govcnunent. 

"Bombay  Castle,  1st  April  1871." 

The  Acting  Advocate  General  {the  Honorable  A.  B,  Scolh) 
showed  cause  : — The  prisoner  is  in  custody  under  a  legal 
warrant  issued  in  conformity  with  the  provisions  of  Act  VII. 
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of  1854,  Sec.  23.     That  section  authorises  the  Government       is^i' 
to  deliver  np  any  person  liable  to  be  proceeded   against  by  ^^ ' 

any  foreign  State,  in  accordance  with  the  stipulations  Soiheb. 
contained  in  any  treaty  that  may  exist  between  the  Govern- 
ment and  such  foreign  State,  upon  requisition  made*  by 
such  foreign  State.  The  existing  treaty  between  the  Gdik- 
vad  and  the  British  Government  (dated  6th  November  1817) 
will  be  found  at  page  330  of  the  6  th  volume  of  Mr.  Aitchison^s 
Collection  of  Treaties.  The  9th  article  contains  the  following 
provision :  "  It  is,  therefore,  hereby  agreed  that  oflFenders 
taking  refuge  in  the  jurisdiction  of  either  party  shall  be 
surrendered  on  demand  without  delay  or  hesitation.''  That 
is  an  extradition  treaty  of  the  widest  possible  nature,  and 
to  carry  it  into  effect  the  Government  have  issued  the  present 
warrant.  All  the  requirements  of  the  Act  have  been  com- 
plied with.  (I.)  Eequisition  has  been  made  by  the  Gdikvad^ 
(II.)  There  is  a  treaty  between  him  and  the  British 
Government.  (III.)  There  is  a  warrant  signed  by  Mr. 
Wedderbum,  Secretary  to  Government,  which  is  the  proceed- 
ing for  carrying  into  effect  the  treaty  which  the  Government 
has  ''thought  fit  to  adopt."  Sec.  23  of  Act  VII.  of  1854 
is  untouched  by  Act  XVII.  of  1852,  which  repeals  Act  VII. 
of  1854  only  so  far  as  it  relates  to  warrants  not  issued  under 
its  provisions. 

M^Culloch,  in  support  of  the  rule: — (1.)  This  is  not  a 
case  falling  within  the  purview  of  Sec.  23.  That  section  only 
relates  to  cases  not  expressly  provided  for  by  Act  VII.  of 
1854,  or,  in  other  words,  to  offences  which  are  not  heinous ' 
the  offence  here  charged  is  a  heinous  offence.  It  comes 
within  the  meaning  of  "  embezzlement^'  mentioned  in  Sec. 
21.  Sec.  22  still  further  enlarges  the  meaning  of  the  word 
"heinous,'^  rendering  it  applicable  to  all  offences  which  the 
Government  may  consider  serious.  If  this  is  a  heinous 
offence,  the  earlier  provisions  of  the  Act  must  be  complied 
with.  There  must  be  a  preliminary  inquiry  before  a  Magis- 
trate. [Gbben,  J.,  referred  to  the  provisions  of  the  treaty  . 
which  provide  for  the  delivery  up  of  the  offender  without 
delay  or  hesitation.]      That  is  not  inconsistent  with  my 
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^^^^*  argument.  If  a  Government  adopts  the  safeguards  which 
V. '  the  law  provides  for  the  protection  of  accused  persons,  it 
SouTEB.  ^Q^g  ^^^  thereby  lay  itself  open  to  the  charge  of  either  delay 
or  hesitation.  (II.)  Even  assuming  that  this  case  falls  within 
the  terms  of  Sec.  23,  and  the  remaiuing  clauses  of  the  Act 
have  no  application  to  it,  either  by  reason  of  this  not  heing 
a  heinous  offence,  or  of  its  being  provided  for  by  treaty  "in 
a  manner  other  than  that  provided  by  the  Act,'^  still  I  con- 
tend that  tho  warrant  is  invalid,  because  there  has  been  no 
preliminary  inquiry  into  the  charge  contained  in  the  requisi- 
tion, as  provided  for  in  Sec.  23  of  the  Act.  That  section  says 
that  "  it  shall  be  lawful  for  tho  Government  to  adopt  sacb 
proceedings  for  carrying  the  treaty  into  effect,  and  for  the 
surrender  of  such  person,  ayid  for  making  any  preliminary 
inquiry  into  the  charge  contained  in  the  requisition  as  it 
shall  think  fit.  The  section  must  be  construed  strictly  i/? 
favorem  liheriaiis,  and,  so  being  construed,  a  preliminary  in- 
quiry would  seem  to  be  a  condition  precedent  to  the  delivery 
up  of  a  person  alleged  to  be  an  offender.  A  section  like  this 
is  liable  to  be  abused  for  political  purposes,  and  the  court 
will  be  careful  not  to  abridge  the  safeguards  introduced  for 
the  protection  of  accused  persons.  (HI.)  I  contend  that 
Sec.  23  is  repealed  by  the  schedule  to  Act  XVII.  of  1862. 

Geeen,  J. : — The  prisoner,  Rdvji  bin  Keshav,  is  produced 
by  the  Commissioner  of  Police,  in  obedience  to  tho  writ  of 
habeas  coi'pus  issued  yesterday,  and  with  the  prisoner  he 
produces  a  warrant  or  order  signed  by  Mr.  Wedderbam,  one 
of  the  Secretaries  to  the  Government  of  Bombay,  under  date 
the  1st  of  April  1871.  This  wan'ant  or  order,  after  stating 
that  requisition  had  been  made  to  the  Government  of  Bombay 
for  the  surrender  of  Edvji  bin  Keshav,  charged  with  having 
committed  criminal  breach  of  trust  in  the  territory  of  Baroda. 
requires  the  Commissioner  of  Police,  under  Sec.  23  of  Ac? 
VII.  of  1854,  to  cause  the  said  Bdvji  bin  Keshav  to  be  con- 
veyed in  custody  out  of  the  British  territory  for  the  purpose  of 
delivering  him  to  the  Eesident  at  Baroda.  The  section  (23^ 
referred  to  in  the  order  or  waiTant  is  as  follows : — ''  If  by  any 
treaty  Her  Majesty  or  the  East  India  Company  shall  be 
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bound  to  deliver  up  to  any  foreign  Prince  or  State  any  person        1871. 

liable  to  be  proceeded  against  by  the  laws  of  such  foreign  ^  ' 

Prince  or  State  in  any  case  not  expressly  provided  for  by      Souter, 

this  Act,  or  in  any  manner  other  than  that  provided  by  this 

Act,  it  shall  be  lawful  for  the  Government  of  any  part  of  the 

territories  under  the  Government  of  the  East  India  Company 

in  which  such  person  may  be  found,  upon  requisition  made 

by  or  on  the  part  of  such  foreign  Prince  or  State,  to  adopt 

such  proceedings  for  carrying  such  treaty  into  effect,  and 

for  the  surrender  of  such  person,  and  for  making  any  preH- 

minary  inquiry  into  the  charge  contained  in  the  requisition 

as  it  shall  think  fit ;  and  any  such  order  of  the  Government 

in  writing,  under  the  hand  of  one  of  the  Secretaries  of  such 

Government,  shall  be  a  suiflScient  authority  and  justification 

for  all  acts  to  be  done  in  execution  thereof/^    Now  there  is 

a  treaty  in  force  between  the  British  Govfemment  and  the 

State  of  the  Gdikvad,  made  on  the  6th  of  November  1817. 

By  the  9th  article  of  this  treaty  it  is  provided  that  ^'offenders 

taking  refuge  in  the  jurisdiction  of  either  party'^   {i,  e.,  the 

East  India  Company  or  His  Highness  the  Gaikvdd)  "shall 

be  surrendered  on  demand  without  delay  or  hesitation/^ 

It  was  argued  on  behalf  of  the  prisoner  that  Sec.  23  of 
Act  Vn.  of  1854.  had  been  repealed  by  the  schedule  to  Act 
XVII.  of  1862.  By  the  latter  Act  and  its  schedule  "  so  much 
of''  (Act  VII.  of  1854)  "as  relates  to  warrants  issued  other- 
wise than  under  the  provisions  of  the  said  Act''  is  repealed. 
But  I  am  of  opinion  that  the  just-quoted  words  must  be  taken 
to  refer  to  part  of  Sec.  5  of  Act  VII-  of  1854,  and  not  to 
Sec  23,  as  the  only  part  of  the  Act  which  can  be  said  "  to  re- 
late to  warrants  issued  otherwise  than  under  the  provisions 
of  the  Act"  is  to  be  found  in  Sec.  5.  However  this  may  be, 
I  cannot  construe  Act  XVII.  of  1862  as  repealing  Sec.  23  of 
Act  VII.  of  1854.  The  word  *'  warrant"  is  not  specifically 
mentioned  in  that  section  at  all,  and  if  the  word  '^  order," 
such  as  is  provided  for  in  the  section,  be  taken  to  include  a 
"warrant,"  then  the  section  provides  for  the  issuing  of  such 
order  or  warrant,  and  relates  to  a  warrant  or  order  issued 
under  one  of  the  provisions  of  the  Act,  and  so  does  not 

come  within  the  repealing  words  of  the  schedule  in  question. 
vin. — 3  c  c 
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1>^7^'  Then  it  was  argued  that  Sec.  23  does  not  apply  to  thia 

y  '  case,  as  the  oflTence  charged  is  criminal  breach  of  trust, 
SouTEB.  which,  by  the  conjoint  eflFect  of  Sees.  21  and  22  of  the  Act 
and  of  the  treaty,  is  a ''  heinons  offence,'*  and,  that  being  so, 
the  proper  course  was  to  cause  a  preliminary  inquiry  to  be 
held  in  the  manner  provided  by  the  earlier  sections  of  the 
Act,  and  to  follow  the  course  of  procedure  there  pointed  out. 
I  do  not  think  it  necessary  to  decide  this  point,  as  Sec.  2o 
applies  not  only  '^in  cases  not  expressly  provided  for  by  the 
Act,'*  but  also  where  Her  Majesty  by  any  treaty  is  bound 
to  deliver  up  any  person  "  in  any  manner  other  than  that 
provided  by  the  ALct/'  Now  tho  manner  of  delivery  provided 
by  the  treaty  which  has  been  referred  to  is,  in  my  opinion, 
certainly  ^'  other*'  than  the  manner  which  is  provided  by  the 
Act  in  the  sections  preceding  Sec.  23,  and  for  that  reason  I 
am  of  opinion  that  the  present  is  a  case  to  which  Sec.  23 
is  applicable. 

It  was  farther  arguod  that,  assuming  Sec.  23  to  apply  to 
the  case,  it  does  not  make  it  lawful  for  Government  to  deli- 
ver up  an  accused  person  without  preliminary  inquiry,  as  the 
section  clearly  contemplates  such  preliminary  inquiry  being 
held.  Looking  at  the  wide  language  of  the  section  in  ques- 
tion, I  do  not  feel  myself  warranted  in  laying  down  the  rule 
that  such  preliminary  inquiry  as  is  provided  for  by  tho  earlier 
sections  of  tho  Act  is  made  imperative,  though  I  think  the 
section  does  certainly  contemplate  the  holding  of  some  sort 
of  preliminary  inquiry,  and  I  should  be  disposed  to  consider 
it  an  oppressive,  and  perhaps  an  illegal,  exercise  of  the  power 
given  by  Sec.  23  if  an  accused  person  were  to  be  delivered 
up  without  any  preliminary  inquiry  at  all.  Had  the  order  or 
warrant  now  in  question  directed  the  surrender  of  the  pn- 
soner  to  tho  officers  of  the  Gdikvdd  without  showing  that  any 
preliminary  inquiry  had  been  held,  I  should,  I  think,  have 
been  disposed  to  order  his  discharge.  But  the  order  or 
warrant  purports  to  be  under  the  provisions  of  Sec.  23,  and 
to  direct  the  delivery  of  the  prisoner  to  an  officer  of  the 
British  Government,  namely,  the  Resident  atBarodi,  and 
Hot  to  any  officer  of  the  Gaikv4(Vs  government.    The  Bcsi- 
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dent  at  Barodfi  is  a  Justice  of  the  Peace,  besides  being  an        ^Q^l- 
oflScer  of  considerable  trust  and  responsibility  ;  and,  having  .y.  * 

regard  to  the  fact  that  the  order  or  warrant  professes  to  be  Souteb. 
under  Sec.  23,  I  ought,  I  think,  to  consider  that  this  is  a 
proceeding  which  the  Government,  in  the  exercise  of  the 
discretionary  power  given  by  Sec.  23,  has  thought  fit  to 
adopt  "for  carrying  the  treaty  into  effect,  and  for  the  sur- 
render of  the  prisoner  in  question,  and  for  making  any 
preliminary  inquiry  into  the  charges  contained  in  the  requi- 
sition.^^ The  crime  charged  having  been  committed  at 
Baroda,  the  facilities  for  making  such  preliminary  inquiry  as 
is  contemplated  by  the  Act  must  be  greater  than  they  would 
be  in  Bombay. 

I  should  add  that,  in  my  opinion,  it  would  be  desirable  in 
form,  when  an  order  is  made  under  Sec.  23,  that  any  war- 
rant or  order  for  conveying  any  prisoner  out  of  the  Bpitish 
territory,  except  where  a  preliminary  inquiry  had  been  held 
there,  should  state  the  order  (if  any)  for  holding  such 
preliminary  inquiry  at  the  place  to  which  the  prisoner  is  to 
be  conveyed,  and  that  the  warrant  or  order  is  made  for  the 
purpose  of  conveying  the  prisoner  to  the  place  where  such 
preliminary  inquiry  is  to  be  held.  The  order  for  the  suiTcn- 
der  to  the  foreign  power  would,  of  course,  be  a  separate 
one.  For  the  above  reasons,  I  remand  the  prisoner,  Ravji 
bin  Keshav,  to  custody. 

Attorneys  for  the  accused  :  Leathcs  8f  Crawford.   ^ 
Attorney  for  F.  H.  Souter :  R.  F.  Hearn,   Government 
Solicitor. 

Reg.  v.  Venka'ji  Bha'skar.  April  13. 

Mabilkari — Act  XL  o/1843.  Sec.  8 — Disobedience  of  Order  isstied  by 

Mahdlkari — Indt  Pen,  Code,  Sec.  174. 

A  Mahdlkari  invested  with  the  powers  of  a  2nd  Class  Subordinate  Ma- 
gistrate cannot  issue  a  summous  under  Sec.  8  of  Act  Xl.  of  1 843,  nor  can  a 
person  be  convicted  under  Sec.  174  of  the  Indian  Penal  Code  for  having 
disobeyed  such  n  summons  so  issued. 

TX  this  case  the  accused,  Venkdji  Bhfokar,  was  convicted 
by  the  Second  Class  Subordinate  Magistrate  of  Dambal, 
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1871.       in  the  Dh^rwdr  district^  of  the  oflfence  of  intentionally  omit- 
V.  '        ting  to  attend  in  obedience  to  a  summons  under  Sec.  174  of 
Bba^kab.    *'^®  Indian  Penal  Code,  and  was  fined  Rs.  5,  which  amount 
the  accused  paid. 

The  District  Magistrate  of  Dhdrwar  (E.  P.  Robertson),  in 
a  letter  dated  the  17th  of  March  1871,  submitted  the  pro- 
ceedings in  the  case  to  the  High  Court  for  its  orders.  Be 
observed — 

''From  the  papers  it  appears  that  the  accused  is  the  Kulkarni 
of  the  village  of  Rati,  and  he  was  convicted  for  non-attend- 
ance in  obedience  to  a  summons  issued  by  the  Sabordioate 
Magistrate  in  his  capacity  of  a  Mah^lkari.  The  summons  calls 
upon  the  accused  to  attend  to  give  answer  why  he  had  foiled 
to  have  certain  books  sealed  with  the  Mahalkari's  seal,  and 
thus  neglected  his  duty.  The  Subordinate  Magistrate  records 
his  sanction,  and  tries  the  case  himself.  The  recorded  san^ 
tion  shows  that  the  Subordinate  Magistrate  issued  the  sum- 
mons under  Sec.  8  of  Act  XI.  of  1 843  (a).  A  summons  under 
that  section  can  only  be  issued  by  the  Collector  or  controlling 
officer  authorised  by  Government,  with  a  view  to  the  inquiry 
to  be  held  under  Sec.  7  (&)  of  the  same  Act,  prior  to  the 
dismissal  from  office  of  a  village  officer.  The  Subordinate 
Magistrate  had  no  authority  to  issue  such  a  summons.  His 
proceedings,  besides  being  highly  irregular,  are  illegal.'' 

Per  Curiam  (Lloyd  and  Kemball,  JJ.)  : — The  Court,  co- 
inciding in  opinion  with  the  Magistrate  of  the  District, 
annuls  the  conviction  and  sentence  passed  by  the  Subordinate 
Magistrate,  and  directs  the  fine  to  be  restored. 

Conviction  and  sentence  annulled. 

(a)  Section  8  : — "  And  it  is  hereby  enacted  that  in  conducting  tbe  is* 
vestigation  prescribed  in  the  preceding  section,  the  Collector  or  ControUiBf 
Officer  shall  have  the  same  authority  as  a  Magistrate  in  compelling  tbe 
attendance  of  parties  and  witnesses,  and  the  production  of  papers  uid  is 
taking  evidence." 

(b)  Section  7  :— "  And  it  is  hereby  further  enacted  that  the  Collector  or 
Controlling  Officer,  in  cases  of  misconduct  or  incompetency  on  the  ^ 
of  an  officiating  hereditary  officer,  shall  have  power  to  dismiss  inch  officer 
from  his  employment ;  but  no  such  dismissal  shall  take  place  except  oo 
an  investigation  recorded  in  writing,  which  shall  be  submitted  for  tbe 
approval  and  sanction  of  the  Governor  in  Council." 
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Reg.  v.  Daya'lji  Endarji.  A^nVis. 


False  Statement — Income   Tax    Commissioner-^udicidal  Froceeiing — 

^Ind,  Pen,  Code,  Sees,  181  and  193. 

When  an  offence  under  Sec.  193  of  the  Indian  Penal  Code  is  estab- 
lished, a  conviction  under  Sec.  181  is  illegal. 

When  the  accused  made  on  solemn  affirmation  a  statement  before  an 
Income  Tax)  Commissioner  which  statement  the  accused  knew,  or  had 
reason  to  believe,  to  be  incorrect : 

It  was  held  that  such  statement  amounted  to  the  offence  of  giving 
false  evidence  in  a  judicial  proceeding,  under  Sec.  193  of  the  Indian  Penal 
Code,  and  was,  therefore,  not  cognisable  by  a  Full  Power  Magistrate, 
as  it  could  not  be  treated  as  constituting  an  offence  triable  under  Sec.  181 
of  the  Indian  Penal  Code  (making  a  false  statement  to  a  public  servant). 

THIS  was  an  application  for  tte  exercise  of  the  Court's 
extraordinary  jurisdiction  under  Sec.  404  of  the  Code 
of  Criminal  Procedure. 

The  facts  were  these  : — 

In  an  inquiry  into  the  income  of  one  Kuvarji,  conducted 
under  the  provisions  of  Act  XVI.  of  1870,  the  accused 
stated  on  solemn  aflSrmation  that  Kuvarji  himself  cultivated 
certain  land  situated  in  the  village  of  Ancheli ;  Kuvarji  on 
the  same  day,  and  before  the  same  authority,  stated  that  he 
had  sublet  a  part  of  the  land  for  Rs.  505  per  annum,  and  was 
thus  liable  to  the  income  tax.  Mr.  Ramsay,  Magistrate  F.  P. 
in  the  district  of  Sdrat,  tried  and  convicted  the  accused  on 
a  charge,  under  Sec.  181  of  the  Indian  Penal  Code,  of  having 
made  a  false  statement  on  solemn  affirmation  to  a  public 
servant  authorised  to  administer  the  same,  and  sentenced 
him  to  rigorous  imprisonment  for  a  term  of  six  months,  and 
to  pay  a  fine  of  Rs.  50,  or  in  default  to  suffer  further  rigorous 
imprisonment  for  one  month. 

On  appeal  made  to  Mr.  Newnham,  the  Acting  Session 
Judge,  the  conviction  and  sentence  were  upheld. 

The  application  was  heard  by  Lloyd  and  Kemball,  JJ. 

Shdntdrdm  Nardyan,  for  the  petitioner  : — The  offence 
alleged  to  have  been  committed  by  the  accused  amounts  to 
the  offence  of  giving  false  evidence  in  a  proceeding  declared 
by  the  Income  Tax  Act  to  be  judicial.  The  Magistrate  F.  P. 
had,  therefore,    no    jurisdiction  to  try  the    accused.     He 


22  BOMBAY   HIOH  COURT   REPORTS. 

'^^'^^'        relied  upon  In  re  tlie  case  of  Niithoo  Kumall* ;  Beg.  v.  Shama 

^^  *         Churn  Roy,  {a)  and  Reg,  v.  Heeramun  Singh  (6). 
Data'lji  ^ 

Endawi.  Dhirajldl  Mathurddas   (Government  Pleader)  relied  upon 

the  proceedings  of  the  Madras  High  Court  under  date  the 
4th  of  November  1868,  reported  in  4  Mad.  H.  C.  Rep.,  Ap- 
pendix xviii. 

Shantdrdm  in  reply. 

Per  Curiam  : — Following  the  ruling  of  this  court  in  Beg, 
V.  Nuthox)  Kumally  the  Court  annuls  the  conviction  and  sen- 
tence, as  the  act  which  the  accused  is  alleged  to  have  com- 
mitted amounted  tp  the  giving  of  false  evidence  in  a  judicial 
proceeding,  an  offence  punishable  under  Sec.  193  of  the 
Indian  Penal  Code,  and  beyond  the  jurisdiction  of  tlie 
Magistrate  F.  P.  The  fine,  if  levied,  to  be  restored.  The 
accused  having  already  undergone  upwards  of  four  months* 
rigorous  imprisonment,  the  Court  is  of  opinion  that  no  fur- 
ther proceedings  against  the  accused  are  necessary. 

Conviction  a/nd  sentence  annlled. 

May  17.  Reg.  V.  Avji  bin  Na'bu  et  al. 

Stamp-^  Complaint — Seizure  of  Cattle — Act  III.  of  1857 — Court  Fees' 
Act,  VIL  0/1870,  Sec.  31,  and  Sch.  IL,  No.  I  (6). 

The  illegal  seizure  and  detention  of  cattle,  to  which  Sec.  14  of  Act 
III.  of  1857  refers,  is  not  an  *' offence"  within  the  meaning  of  Sec.  31  and 
Sch.  XL,  No.  1,  cl.  (6),  of  the  Court  Fees'  Act,  VII.  of  1870.  Complainu 
of  such  illegal  seizure  and  detention  do  not  require  a  stamp. 

If  such  complaints  be  stamped,  it  is  not  competent  for  the  Court  to 
direct  that  the  accused  shall  repay  the  amount  of  such  stamp  to  the  com- 
plainant. 

fTHE     accused    were    convicted   of  ''illegal  seizure  and 

impoundingof  cattle/'  under  Sec.  14  of  Act  III.  of  1857, 

by  the  Subordinate  Magistrate,  Second  Class,  of  Waruz,  in 

(a)  8  Calc.  W.  Hep.,  Cr.  R.  27-  {b)  Ibid.  30. 
*  ''A  witness  who  had  stated  on  solemn  affirmation  that  he  was  not 
present  when  the  police  captured  an  offender  in  the  act  of  flight  iw 
punished  by  a  Magistrate  under  Sec.  181  I.  P.  Code.  The  High  Court 
annulled  the  conviction  and  sentence,  on  the  ground  that  the  act  eoBsti- 
tuted  giving  false  evidence  in  a  judicial  proceeding  under  Sec.  193,  and 
was  beyond  the  Magistrate's  jurisdiction : — In  re  Nuthoo  KumaH  8th 
November  1865."— West's  Acts  and  Regulations,  note  to  Sec.  181  of  Art 
XLV.  of  1860. 
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the  Satar^   district,  and  were  sentenced  to  a   fine  of  Rs. ??^ 


3-9-0,  to  be  paid  to  the  complainant.     The  sentence   also  v. 

directed  the  accused  to  repay  to  the   complainant  a  sum  of  -A-vji  Na'ru 

€t  AC* 

eight  annas,  the  amount  of  stamp  duty  on  the  complaint. 

The  case  was  noticed  on  examination  of  the  criminal 
returns  of  the  Satdra  Subordinate  Magistrates  for  the  month 
of  October  1870.  The  record  and  proceedings  were  called 
for,  for  the  purpose  of  considering  whether  the  court  fee 
could  be  legally,  directed  by  the  Magistrate  to  be  refunded 
by  the  accused  to  the  complainant,  the  act  of  the  accused  not 
being  treated  by  Act  III.  of  1857,  Sec.  14,  as  an  offence, 
but  rather  as  an  injury  for  which  damages  might  be  awarded. 

The  case  was  considered  this  day  by  BAYLEYand  Melvill,  J  J. 

Pee  Curiam  : — The  Court  considers  that  the  illegal  seizure 
and  detention  of  cattle,  to  which  Sec.  14  of  Act  III.  of  1857 
refers,  is  not  ^'an  offence  "  within  the  meaning  of  Sec.  31, 
Sch.  II.,  No.  1,  cl.  {b)y  of  the  Court  Fees'  Act,  1870. 

The  word  "  offence  "  is  expressly  used  in  other  sections  of 

Act  III.  of  1857,  but  not  in  Sec.  14.     Moreover,  Sec.  14 

expressly  provides  that  the  complaint  shall  be  either  verbal 

or  written  upon  pla  in  paper.     The  words  ''  upon  plain  paper'' 

are  not  repealed  in  Sch.  III.,  Part  II.,  of  the  Court  Fees'  Act, 

1870,  as  the  same  or  similar  words  standing  in  other  Acta 

are  repealed  by  ihat  schedule.     It  seems  clear,  therefore, 

that   such  complaints   do  not  require   a  stamp,  and  that  the 

accused   should  not    have  been   called  upon  to  repay  the 

stamp  fee. 

Order  acccyrdingly. 

In  the  matter  of  a  rrohihltory  Notice  under  Reg.  XIL  of        April  25. 

1827,  Sec.  XIX.,  Cl.  6. 

Notice  issued  by  Magistrate — Prohibition  to  use  level-crossing ,  provided 
for  particular  villages,  for  general  traffic — Reg.  XIL  of  1827,  Sec.  xix., 
cl.  I  and  6. 

A  notice  prohibiting  general  traffic  over  certain  level -crossings  on  a 
railway,  provided  for  particular  villages,  forbidden,  as  not  falling  within  the 
scope  of  Reg.  XII.  of  1827,  Sec.  xix.,  cl.  1  and  6. 

T    E.  OLIPHANT,  District  Magistrate  of  Fund,  under  date 
^  •     the  31st  of  March  1871,  issued  the  following  notice :— 
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1871.  "Notice. 


"Whereas  information  has  been  received  from  the  Trafl^ Manager,  Grnt 
Indian  Peninsula  Railway,  that  certain  of  the  lerel-crosaiDgs  over  the 
Railway,  which  are  provided  solely  for  the  accommodation  of  villtget  od 
either  side  of  the  line,  are  used  as  pubUc  thoroughfares  by  mach  hetvy 
traffic,  which  leaves  the  highroad  to  Bombay  in  order  to  evade  the  toll- 
bars  ;  and  whereas  the  passage^of  many  hear ily-laden  carts  in  oonstut 
succession  over  such  accommodation  crossings  is  attended  with  danger  to 
passengers  travelling  by  railway :  It  is  hereby  notified  that  orders  hare 
been  issued  to  the  gatekeepers  at  the  said  accommodation  level-crossings, 
and  to  the  P4tils  of  the  villages  in  which  they  are  situated,  to  prohibit 
general  traffic  from  passing  over  them.  Any  person  disobeying  this  pro- 
hibitory order  will  be  punished  according  to  !aw. 

"  This  injunction  is  issued  under  cl.  6,  Sec.  xix.  of  Reg.  XII.  of  1827.'* 

This  notification  .was  submitted  to  the  High  Court,  for  its 
approval  or  otherwise,  under  Ileg.*^XII.  of  1827,  Sec.  nx., 
cl.  6. 

The  notice  was  considered  by  Lloyd  and  Kehball,  JJ.  , 
Per  Curiam  : — The  notice  issued  by  the  District  Magistrate 

under  date  the  31st  of  March  1871,  not  coming  within  tlie 
scope  of  Reg.  XII.  of  1 82  7,  Sec.  xix.,  cl.  6,  is  hereby  forbidden, 
as  the  Court  is  of  opinion  that  it  does  not  come  within  the 
scope  of  the  law  quoted. 


-^pri'  20-  Reg.  v.  Ta'i,  wife  of  Na'nchand, 

Sanction  for  Prosecution — Specification  of  Section — Crim,  Proc.  Code, 

Sec,  169. 

Sanction  for  the  prosecution  of  the  accused  was  accorded  by  an  Assistant 
Session  Judge  in  the  following  terms  : — 

"  There  is  no  doubt  whatever  that  Tai,  Bdji,  and  Bali,  these  three 
persons,  made  before  me  certain  statements  contradictory  of  the  statements 
which  they  had  made  before  tbe  committing  Magistrate.  Therefore,  if 
from  such  statements  of  theirs  they  may  be  liable  to  any  charge,  there  is 
sanction  from  here"  (t.e.,  I  give  my  sanction)  "  for  their  prosecution." 

Held  thvit  this  gave  sufficient  sanction  for  the  prosecution  of  the  accnsed 
under  Sec.  193  of  the  Indian  Penal  Code,  and  that  it  is  not  neoetaiy 
that  the  authority  giving  the  sanction  should  specify  the  particular  section 
of  the  Penal  Code  under  which  the  accused  is  permitted  to  be  prosecnted. 

npHE  accused  was   convicted  by    the  Honorable  G,  A. 
^     Hobart,  Session  Judge  of  Khiindesh,  of  giving  false  eri- 
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dence  in  a  judicial  proceeding,  and  was  sentenced  to  feliree        ^871. 

Heg 

months^  rigorous  imprisonment.  ^, ' 

Ta'i. 
She  appealed  to  the  High  Court,  and,  the  record,  and  pro- 
ceedings having  been  sent  for  and  received,  the  case  was 
heard  before  Gibbs  and  Kemball,  JJ.,  who,  entertaining 
doubts  as  to  the  sufficiency  of  the  sanction  for  the  prosecu- 
tion, admitted  the  accused  to  bail,  and  referred  the  question 
for  the  determination  of  the  Full  Bench. 

On  the  26  th  of  April  1871,  the  question  referred  was  argued 
before  Westropp,  C.J.,  Gibbs,  Melvill,  and  Kemball,  JJ. 

Shantaram  Narayan : — I  submit  that,  in  order  to  give 
jurisdiction  to  the  trying  court,  the  section  of  the  Indian 
Penal  Code  under  which  it  is  intended  that  the  accused  shall 
bo  tried  must  bo  specified  in  the  order  granting  the  sanction 
for  prosecution.  It  has  been  held  by  the  Calcutta  High 
Court,  in  Reg.  v.  Ooma  Moye  Debea  {a),  that  whore  a  civil 
court  gives  sanction  to  a  prosecution  under  Sees.  169  and 
170  of  the  Code  of  Criminal  Procedure,  it  should  state  with 
precision  the  particular  offence  or  offences  for  the  prosecu- 
tion of  which  it  gives  sanction.  In  R^g.  v.  Dwarhanath  Rose 
(h)  it  was  held  that  a  Deputy  Magistrate  could  not  commit  a 
person  for  forgery  under  Sec.  170  of  the  Code  of  Criminal 
Procedure  when  the  civil  court  has  sanctioned  the  prisoner's^ 
committal  under  Sec.  169,  unless  with  the  express  sanction 
of  that  court.  [  Westropp,  C.  J.,  referred  to  Reg.  v.  Kadir 
Biu  (c).]  Again,  in  Reg,  v.  Kartick  Chunder  HoMar  {d), 
it  was  held  by  Kemp  and  E.  Jackson,  JJ.,  that  a  general 
sanction  by  a  Judge  to  a  prosecution  for  giving  false 
evidence  under  Sec.  193  of  the  Penal  Code,  and  for  false 
verification,  was  not  sufficient;  and  that  the  exact  words 
upon  which  the  prosecution  was  based,  and  the  exact  oflfences 
which  the  Magistrate  was  to  investigate,  should  be  pointed 
out.  He  also  cited  Reg,  v.  Poosa  Ram  (e),  Reg,  v.  Gobind 
Chunder  (/),  and  Reg.  v.  Khushal  Iliraman  (g). 

(fl)  13  Calc.  W.  Rep.,  Cr.  R.  25. 
(6)  2  Ibid.  31.  (c)  11  Calc.  W.€l.,  Cr.  R.  17. 

Cd)  9  Ibid.  58.  (e)  6  Calc.  W.  Rep.,  Cr.  R.  11. 

(/)    10  Ibid.  41.        {g)  4  Bom.  II.  C.  Rep.,  Cr.  Ca.  28. 
VIII. — 4  cc 


V. 

Tai'. 
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_  l«7i^ Dhirajlal  Maihuradas  (Government  Pleader)  was  not  called 

Kku. 

upon. 

Westbopp,  C.J. : — In  this  case  the  prisoner  Tai  is  con- 
victcd^  on  the  second  head  of  charge,  *'  with  having— on 
or  about  Ashad  Shudh  9th,  Shake  1792,  being  a  witness  in 
Case  No.  55  of  1870,  which  was  a  judicial  proceeding  tlien 
pending  before  the  Assistant  Session  Judge  at  or  near  the 
town  of  Dhuli^,  and  being  bound  by  affirmation  according 
to  law  to  speak  the  truth — intentionally  given  false  evi- 
dence by  stating  as  follows: — 'I  stated  before  the  Magis- 
trate that  I  had  seen  two  women  like  accused  Sala  and 
Bhdgu,  not  that  they  were  Salu  and  Bhfigu.'  **  It  is  said  on 
behalf  of  the  prisoner  Tii  that  the  sanction  given  for  her 
prosecution  by  the  Assistant  Session  Judge  is  insufficient. 
The  order  recording  the  sanction  runs  thus  : — 

"There  is  no  doubt  whatever  that  Tai,  Baji,  and  Bala,  thes«  three 
person!,  made  certain  statements  before  me  contradictory  of  the  sUtemenU 
which  they  had  made  in  the  depositions  taken  bv  the  committing  Ma^s* 
trate.  Therefore,  if  from  such  statements  of  theirs  they  be  liable  to  any 
charge  against  them,  there  is  sanction  from  here'*(t  e..  I  give  my  sanction) 
"  for  cases  being  made  against  them"  (i.e.,  for  prosecuting  them).  "Be  this 
known. 

"  S.  N.  Tagore, 
"  Assistant  Session  Judge." 

Now  in  the  first  place  we  may  fairly  infer,  unless  the 
contrary  appears,  that  the  Assistant  Judge  gave  sanction 
for  prosecution  under  some  section  of  the  Cinminal  Proce- 
dure Code,  which  requires  that  a  sanction  to  prosecute  must 
in  certain  cases  be  given ;  and  in  the  second  place,  looking  to 
the  language  of  the  sanction,  we  have  not  any  difficulty  ia 
ascertiiining  the  section  of  that  Code  under  which  he  was 
acting  in  giving  the  sanction. 

From  what  he  has  said  with  respect  to  the  contradictory 
statements,  it  is  evident  that  he  was  referring  to  Sec  1 69, 
and  not  170,  of  that  Code.  Sec.  170  refers  to  offences  in  re- 
spect pf  documents,  and  there  is  nothing  in  the  sanction,  here 
given,  relating  to  offences  of  that  nature.  Sees.  166  to  168 
inclusive  are  equally  inapplicable.  If,  therefore,  any  indi- 
cation as  to  the  section   of  the  Criminal  Procedure  Code 
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acted  upon  in  giving  the  sanction  were  necessary,  there  has  ^871. 
in  this  case  been  a  sufficient  indication  of  it.  It  is  unneces-  ^,', 
sary  for  us  to  decide  here  that  such  an  indication  is  indis-  '^^^' 
pensable.  But,  howsoever  that  may  be,  we  do  not  think  that 
it  was  intended  by  the  Legislature  that  the  Judge  gmnting 
the  sanction  should  be  bound  in  all  cases  to  specify  the 
section  of  the  Penal  Code  under  which  the  trial  is  to  take 
place.  There  is  not  any  express  provision  to  that  effect  in 
the  Criminal  Procedure  Code,  and  the  Legislature  probably 
intentionally  refrained  from  making  such  a  provision  in  order 
to  prevent  iaconvenience.  The  sanctioning  and  the  com- 
mitting or  trying  authorities  might  differ  as  to  the  section  of 
the  Penal  Code  which  it  would  be  proper  to  apply  to  the  case, 
and  the  result  of  an  express  direction  in  the  Criminal  Pro- 
cedure Code,  requiring  the  sanctioning  court  to  specify  the 
section  of  the  Penal  Code,  might  be  a  failure  of  justice.  We 
do  not  think  that  we  ought  to  add  to  the  Procedure  Code  by 
deciding  that  the  section  of  the  Penal  Code  must  be  specified. 
The  sanction  given  by  the  Assistant  Judge  in  this  case  bears 
some  resemblance  to  the  sanction  given  by  the  Munsif  in  the 
case  of  Reg.  v.  Kadir  Bux  {uhi  supra) ,  which  sanction  was,  by 
L.  Jackson  and  Markby,  JJ.,  deemed  sufficient.  It  was  in 
these  words :  "  The  defendant,  Kadir  Bux  Mahomed,  gave 
different  statements  regarding  the  same  subject-matt/cr  in 
two  different  cases.  His  deposition  was  once  given  in  plain- 
tilf  s  and  at  another  time  in  defendant's  favour.  He  has  also 
changed  his  name  from  Kadir  Bux  to  Kadir  Mahomed  to 
show  that  he  is  not  the  same  person.  I  see  no  objection  to 
give  the  petitioner  permission  to  prosecute  the  defendant 
criminally  for  giving  false  evidence  on  oath  deliberately .''  In 
that  case  L.  Jackson  and  Markby,  J  J.,  declined  to  adopt  the 
doctrine  laid  down  in  Eeg.  v.  Kartich  Clmnder  Holdar  (a), 
which  required  that  the  exact  words  upon  which  the  prosecu- 
tion is  based,  and  the  exact  offences  which  the  Magistrate  is 
to  investigate,  should  be  specified.  We  are  not  disposed  to 
follow  the  other  decisions*  of  the  Calcutta  High  Court  which 

(a)  f)  Calc  W.  Rq).,  Cr.  R.  58. 
*  10  Calc.  W.  Rep.,  Cr.  Rep.,  11 ;  VZ  Calc.  W.  Rep.,  Cr.  R.  25. 
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^^^'  have  been  cited  to  us,  and  whicli  seem  to  require  a  greater 
y^ '        amount  of  particularity  in  the  sanction  than  we  find  in  the 

Ta'i.  present  case.  Were  we  to  do  so,  we  think  that  we  should 
needlessly  add  to  the  language  of  the  Legislature,  and  pro- 
bably cause  many  failures  of  justice.  The  case  of  Beg,  v. 
Khushal  Hirdmaii  {ubi  supra)  difiers  so  much  in  its  facts 
from  this  case  that  we  do  not  offer  any  opinion  upon  it. 


April  27.  Reg.  V.  SUBI  Sa'nI. 

Sanction  to  prosecute—Sections  of  Code  specified — Power  of  Magigtreie 
to  commit  under  different  Sections — Crim,  Proc.  Code,  See.  1/0. 

Where  a  Civil  Court,  by  letter  to  a  Subordinate  Magistrate  with  com- 
mitting |)ower8,  gave  sanction  for  the  prosecution  of  the  accused  under 
Sees.  463  and  471  of  the  Indian  Penal  Code  (making  and  using  a  false 
document),  and  where  the  Magistrate,  in  committing  the  accused  for  trialt 
in  addition  to  framing  a  charge  under  these  sections,  added  a  held  of 
charge  under  Sec.  193  (giving  false  evidence) : 

It  was  held  that  the  Magistrate  had  no  jurisdiction  to  commit  the  •£- 
eused  for  trial  ou  the  last-mentioned  head  of  charge. 

T^HIS   case  was  referred  for  the  opinion  of  the  High  Court 
by  A.   Spens,  Acting  Session  Judge  of  the  District  of 
North  Cdnara. 

The  facts  of  the  case  arc  briefly  these : — 
One  Bdchd  Sani  adopted  the  accused  Subi,  and  executed 
to  her  a  power  of  attorney,  whereby  Subi,  in  consideration 
of  her  paying  oflFthe  debts  of  Edchato  the  extent  of  Es.  250, 
became  owner  of  Rachd's  estate,  moveable  and  immoveable. 
One  of  the  creditors  of  Rdcha,  by  name  Bhistdpa,  brought  a 
suit  against  her  in  the  Court  of  the  Principal  Sadr  Amin 
of  Sirsi  for  Rs.  100.  Subi  applied  to  be  made  a  defendant 
in  that  suit,  and  in  support  of  her  application  produced  the 
power  of  attorney  above  referred  to.  The  Principal  Sadr 
A.min,  on  inspection  of  the  power,  suspected  that  the  figure 
250  had  been  altered  to  25.  He,  accordingly,  wrote  the 
following  letter  to  the  First  Class  Subordinate  Magistrate 
of  Sirsi  :— 

"  I  have  sent  herewith  a  copy  of  my  judgment,  dated  31  st  J»nn»? 
1865,  passed  in  Original  Suit  No  352  of  \SG3,  between  Nadigi  fibistapi* 
alias  Goudapa^  as  plaintiff^  and  Racha  Sani  as  defendant. 
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"  One  Subi  ftpplied  in  the  said  case  to  be  admitteil  as  a  defendant,  and 1871. 

in  support  of  the  application  produced  a  power  of  attorney  executed  in  ^^o. 
her  favour  by  the  aforesaid  Racb4  Sani.  In  wy  judgment  referred  to  «  ^  •«, 
above,  I  have  expressed  my  opinion  as  to  its  being  proved  that  the  amount 
of  the  debt,  which  the  applicant  was  required  to  pay  under  the  power  of 
attorney,  had  been  originally  entered  therein  as  Rs.  250,  which  seems  to 
have  been  altered  to  Rs.  26.  From  this  circumstance  I  am  of  opinion 
tliat  there  is  ground  for  the  trial  of  the  applicant  Subi  under  Sees.  463 
and  4/1  of  the  Indian  Penal  Code. 

"  I  have,  therefore,  herewith  forwarded  to  you  the  records  of  the  said 
suit,  for  an  inquiry  being  held  in  the  manner  aforesaid. 

"  The  power  of  attorney  in  question  has  been  enclosed  in  a  scaled  packet 
and  placed  on  the  record  of  the  suit.     May  this  be  known. 

"T.  T.  Saldanha, 

"  Principal  Sadr  Amin." 

Upon  the  authority  of  this  letter,  the  Subordinate  Magis- 
trate of  Sirsi  committed  Subi  to  take  her  trial  on  two  heads 
of  charge : — Ist,  fraudulently  using  as  genuine  a  forged 
document,  an  offence  punishable  under  Sec.  471  of  the 
Indian  Penal  Code ;  and  2nd,  giving  false  evidence  in  a  stage 
of  a  judicial  proceeding,  an  oflTence  punishable  under  Sec.  193 
of  the  same  Code. 

On  the  trial  of  Subi,  the  Session  Judge  convicted  her  on 
the  first  head  of  the  charge,  but  acquitted  her  on  the  second, 
on  the  ground  that  she  had  been  illegally  charged  by  the 
committing  Magistrate,  as  the  ofience  alleged  to  have  been 
committed  was  one  against  public  justice  (Sec.  193  of  the 
Indian  Penal  Code),  and,  therefore,  could  not  be  entertained 
without  a  formal  sanction  under  Sec.  169  of  the  Code  of 
Criminal  Procedure. 

In  deference,  however,  to  the  ruling  of  the  High  Court 
in  the  matter  of  the  petition  of  Jaijnsing  Hanhhai,  *  which 
decided  that  the  Magistrate,  to  whom  the  civil  court  might 
have  sent  the  accused  for  commitment,  might  amend,  under 
Sec.  244  of  the  Criminal  Procedure  Code,  the  special  charge 
specified  in  the  sanction  given  by  such  civil  court,  the 
Session  Judge  referred  this  case  for  the  consideration  of  the 
High  Court. 

The  reference  was  considered  by  Westeopp,  C.J.,  and 
Lloyd,  J, 

*  See  note,  post,  p.  31. 
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^*-^^- Westropp,  C.  J. :— We  are  of  opinion  that  Mr.  Spens,  tlie 

V.  Acting  Judge  of  Cdnar£^  was  right  in  holding  that  the  com- 

SuBi  8a  Nf.  niitting  Magistrate  in  this  case  had  not  any  authority  to 
commit  the  accnsed  Sabi  for  trial,  on  the  second  cbai^ 
framed  by  him  against  her,  nnder  Sec.  193  of  the  Penal  Code, 
of  having  intentionally  given  false  evidence  in  a  stage  of  a 
judicial  proceeding  in  the  Court  of  the  Principal  Sadr  Amin 
of  Sirsi.  The  sanction  for  prosecution  given  by  Mr.  Sal- 
danha,  the  Principal  Sadr  Amin,  was  only  a  sanction  to  pro- 
secute the  said  accused  Subi  under  Sees.  463  and  471  of 
the  Penal  Code,  and  being  thus  expressly  limited  by  men- 
tion of  those 'sections,  we  do  not  think  that  the  committiDg 
Magistrate  was  entitled  to  commit  her  for  trial  for  offences 
against  any  other  sections  of  the  Penal  Code  under  which 
the  sanction  of  the  Principal  Sadr  Amin  would,  under  Sees, 
168,  169,  or  170  of  the  Criminal  Procedure  Code,  be  neces- 
sary. This  court  has  not  overlooked  the  case  of  Beg,  v. 
Khushal  Hirdman  and  Indragir  (a).  That  was  a  strong  de- 
cision. But,  assuming  that  it  was  rightly  decided,  it  is  not 
•  precisely  on  all  fours  with  the  present  case.  The  sanctioning 
Judge  there,  was,  so  far  as  the  Criminal  Procedure  Code  is 
concerned,  acting  under  Sec.  169  only,  and  did  not  specify 
any  section  of  that  Code,  although  the  application  for  per- 
mission to  prosecute  did  specify  Sec.  1 70.  Here,  however, 
the  Principal  Sadr  Amfn  was  acting  apparently  as  well  under 
Sec.  171  as  under  Sec.  169  of  the  Criminal  Procedure  Code, 
and  has  specified  two  sections  of  the  Penal  Code  (463  and 
471 )  in  the  letter  addressed  by  him  to  the  First  Class  Snbor- 
dinate  Magistrate  of  T^lnka  Sirsi,  by  which  he  sends  the 
case  to  that  Magistrate  for  investigation.  We  think  that  by 
that  letter  the  investigation  was  limited  to  offences  against 
those  two  sections  of  the  Penal  Code,  and  that  we  are  not 
at  liberty  to  treat  the  mention  of  them  as  surplusage. 

As  to  the  cases  cited  from  the  Calcutta  Weekly  Reporter 
by  the  Acting  Judge  of  Canard,  four  of  them — namely,  8  Calc. 
W.  Rep.  95,  9  Calc.  W.  Rep.  14,  25,  and  54— relate  to  the 

(fl)  4  Bom.  H.  C.  Rep.,  Cr.  C«.  28. 
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form  of  charges^  and  not  to  the  requisite  particulars  for  a       ^^7^- 
sanction  to  prosecute,  and,  therefore,  are  irrelevant.     The  v. ' 

Legislature  has  nowhere  laid  it  down  that  a  sanction  to  pro-  ^^^"  ^^'^^' 
secufce  should  be  framed  with  as  great  particularity  as  is 
required  in  a  charge.  Had  it  done  so,  the  inevitable  result 
would  have  been  numerous  failures  of  justice,  as  pointed  out 
ill  a  Full  Bench  decision  made  yesterday  by  four  Judges  in 
the  case  o(  Reg.  v.  TdL  Reg.  v.  Poosa  Ram  (6),  also  cited 
by  the  Acting  Judge,  relates  to  the  discretion  to  be  exercised 
in  sanctioning  prosecutions,  and  is,  therefore,  wholly  irrele- 
vant here.  Reg.  v.  Kariick  Chunder  Holdar  (c)  has  been 
overruled  by  Reg.  v.  Kadir  Bax  (d),  in  which  we  concur. 
Reg.  V.  Bwarhanath  Rose  (e),  cited  by  the  Acting  Judge,  is 
in  point  here,  and  was,  in  our  opinion,  rightly  decided.  The 
case  of  Reg.  v.  Oobur  Chunder  Ghose  (f)  and  Reg.  v.  Ooma 
Mnye  Debea  (g)  do  not  bear  upon  this  case,  and,  as  we  think, 
tend  perhaps  somewhat  too  strongly  towards  requiring  an 
excessive  particularity  in  the  form  of  sanction. 

The  direction  in  the  case  of  Jayasing  Hanhhdl,  given 
by  the  Judges  now  present,  and  referred  to  by  the  Acting 
Judge  of  Cdnara  in  his  letter  to  this  court,  is  not  to  be  con- 
sidered by  him  as  an  authority,  that  direction  having,  on 
reconsideration  by  the  same  Judges,  been  withdrawn. 

Papers  to  be  retuimed. 

[b)  6  Calc.  W.  Rep.,  Cr.  R,  11.        (c)  9  Ibid,  58.        (d)  11  Ihid.  17. 
(e)  2  Ibid.  31.        (/)  10  Ibid.  41.        (^)  13  Ibid.  25. 

Note  by  thb  Rbportbr. — ^Tbe  final  order  made  in  the  case  of  Jaya- 
sing  Haribhai  was — 

"  The  Session  Judge  of  Ahmedabdd  is  to  be  informed,  with  reference  to 
bis  letter  No.  546  of  1869,  dated  24th  April,  that  the  question  of  sanction 
to  prosecute  having  lately  come  before,  and  been  fully  considered  by  the 
High  Court,  it  has  come  to  the  conclusion  that  the  opinion  expressed  on 
its  behalf,  in  its  Registrar's  letter  No.  7^  of  1869,  dated  19th  May,  that 
no  new  sanction  for  prosecution  in  this  matter  was  necessary,  and  that 
Mr.  Nugent  had  power  to  alter  or  amend  the  charge  under  Sec.  244  of 
the  Code  of  Criminal  Procedure,  is  unsustainable,  and  that  Mr.  Nugent's 
sheH  of  the  24th  of  November  1868  was  right." 
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^^^^\\  Reg.  y.  Vina'yak  Diva'kab. 

Jane  14. 

Sanction  by  Local  Government — Prosecution  of  a  Judge  or  PMblic 
Servant — Terms  of  Sanction — Non-compliance  with  terms  of  Sanctioit-^ 
Jurisdiction — Crim.  Proc,  Code,  Sec.  167. 

The  Local  GoTernment  in  sanctioning  or  directing  (under  See.  167  of 
the  Criminal  Procedure  Code)  a  charge  against  a  public  serrant  of  an 
offence  as  such  pubic  servant  has  power  to  limit  its  sanction,  by  giring 
directions  as  to  the  person  by  whom,  and  the  manner  in  which,  the  pro- 
secution is  to  be  preferred  and  conducted ;  and  a  court  has  no  jurisdiction 
to  entertain  a  charge  against  such  public  servant  if  preferred  otherwise 
than  in  accordance  with  such  directions. 

Semble.  The  Local  Government  has  power  in  the  like  case  to  direct  that 
the  accused  public  servant  shall  be  tried  before  a  specified  tribunal,  being 
one  having  jurisdiction  in  that  behalf. 

Therefore,  where  the  sanction  directed  that  the  accused  public  serrant 
should  be  prosecuted  upon  such  charges  as  Mr.  C.  might  be  preptrcd  to 
prefer  against  him,  and  there  was  nothing  on  the  record  to  show,  nor  did 
it  otherwise  appear,  that  Mr.  C.  had  preferred  any  charge  against,  ortsken 
any  part  in  the  prosecution  of,  the  accused  public  servant,  the  High  Court 
quashed  the  conviction  of  the  accused,  as  having  been  without  juris- 
diction. 

^HE  accused,  Vindyak  Divakar,  was  a  District    Deputy 
^  Magistrate  in  Khdndesh.     Upon  representations  made 

to  the  Government  of  Bombay  with  reference  to  his  con- 
dact  as  a  public  servant,  the  Government,  on  the  12th  of 
December  1870,  sanctioned  his  prosecution  in  the  follow- 
ing  terms  : — "  There  appears  to  be  sufficient  prima  facie 
evidence  to  justify  the  suspension  of  the  District  Deputy 
Magistrate  until  he  can  clear  himself  of  the  accusations  which 
have  been  made  against  him.  The  Bight  Honorable  tie 
Governor  in  Council  is,  therefore,  pleased  to  direct  that 
Vindyak  Divdkar  be  suspended  from  office,  and  to  sanction, 
under  Sec.  167  of  the  Criminal  Procedure  Code,  his  prosecu- 
tion, before  the  Magistrate  of  the  District  of  Khdndesh, 
on  such  charges  as  Mr.  Campbell  may  be  prepared  to  prefer 
against  him.  The  inquiry  should  be  conducted  by  Mr. 
Ashbumer  in  person,  and  not  delegated  to  any  other  person, 
and  before  the  commencement  of  the  proceedings  the  accoscd 
Magistrate  should  be  furnished  with  copies  of  the  charges, 
and  lists  of  tho  witnesses  by  whom  they  will  be  supported, 
and  allowed  full  opportunity  for  the  preparation  of  h^ 
defence." 
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The  accused  was  tried  before  L.  E.  Ashburner,  District ^^11l_ 

Alagistrate  of  Khandesh,  and,  on  the  30th  of  January  1871,  J 

was  convicted  of  the  offence  of  receiving  a  gratification  other  J^^^!^^^ 
than  legal  remuneration,  under  Sec.  161  of  the  Indian  Penal 
Code,  and  was  sentenced  to  suffer  rigorous  imprisonment  for 
a  period  of  six  months,  and  to  pay  a  fine  of  Rs.  1,000,  or  in 
default  to  undergo  rigorous  imprisonment  for  a  further  period 
of  six  months. 

The  prosecution  was  conducted  by  Kashindth  Mahadev 
Thathe,  Mamlatddr  of  Dhulia,  and  Mr.  Campbell's  name  did 
Dot  appear  on  the  record  sent  up  by  the  Magistrate,  nor  did  it 
appear  that  Mr.  Campbell  lodged  any  complaint  or  took  any 
part  in  the  proceedings.  It  was  stated,  however,  in  the  High 
Court,  by  counsel  for  the  Crown,  that  he  had  been  present 
in  court  on  one  or  two  occasions  while  the  case  was  proceed- 
ing, but  this  was  not  admitted  on  behalf  of  the  accused. 

From  the  above  conviction  and  sentence  Vindyak  appealed 
to  the  Sessions  Judge  of  Khandesh.  The  Sessions  Judge, 
A.  C.  Watt,  confirmed  the  conviction  and  sentence  of  the 
District  Magistrate. 

ITie  High  Court,  on  the  application  of  the  accused,  sent 
for  the  record  and  proceedings  in  the  case,  under  the  pro- 
visions of  Sec.  404  of  the  Code  of  Criminal  Procedure. 

The  case  was  argued,  on  the  14th  of  June  1871,  before 
Wbstropp,  C.J.,  GiBBS  and  West,  JJ. 

Macphcrson  (with  him  Dhondo  Shdmrav),  for  the  pri- 
soner:— There  has  not  been  a  compliance  with  the  Govern- 
ment  Resolution  of  the  12th  of  December  1870,  which  gives 
sanction  to  ilr.  Campbell  to  prefer  any  charges  that  he  may 
tliink  proper  against  the  prisoner  in  respect  of  corrupt 
practices,  for  there  is  nothing  in  the  record  to  show  that  Mr. 
Campbell  did  prefer  any  complaint  whatever  against  him. 
On  the  contrary,  so  far  as  wo  can  judge,  he  would  seem  at 
one  time  to  have  made  some  inquiry  and  then  to  have  dropped 
all  furtlier   proceedings.  *     The    Miimlatdiir    it    was  who 

*  NoTB. — Oneof  the  witnesses  in  cross-examination  stated  that,  about 
tliree  weeks  before  the  trial,  he  had  been  taken  to  a  suhcb,  probably  Mr. 
^'ampbcU. — Ed. 

viii. — 5  c  c 
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^^^^'       prosecuted.  Mr.  Campbell  does  not  appear  to  have  taken  my 

V, '        part  whatever  in  the  case  before  Mr.  Ajshbomer,  the  Magis- 

V^iw a'yak  trate  of  the  District.  That  there  may  be  a  limited  ranctioD, 
under  Sec.  167  of  the  Criminal  Procedure  Code^  appears  plain 
from  the  words  and  general  scope  of  that  section,  and  beie  the 
sanction  is  limited  to  charges  to  be  brought  agamst  the 
prisoner  by  Mr.  Campbell.  That  limitation  was  not  intro- 
duced without  good  reason.  The  prisoner  was  himself  a  FqU 
Power  Magistrate.  The  Mdmlatddr  was  in  a  position  scbor- 
dinate  to  him.  [Wbstbopp^  C.  J.^  as  to  limiting  sanction,  re> 
ferred  to  Reg.  v.  8ubi  Sdni  (see  anti,  p«  28),  and  as  to  san^ 
tion  generally,  to  Beg.  v.  Tai  (see  anii,  p.  24),  and  to  the 
Calcutta  decisions  mentioned  in  both  of  those  cases.]  The 
case  showing  that  sanction  may  be  limited  to  a  particnhir 
section  is  in  favour  of  my  contention. 

Maylwwy  contra ;— The  main  point  in  the  Government 
Besolution  is  that  the  prosecution  should  be  condactcd 
before  the  Magistrate  of  the  District.  The  mention  of  Mr. 
Campbell  may  be  regarded  as  surplusage : — Reg.  v.  KhushU 
Hirdman  mid  Indrdgir  (a).  The  gist  of  the  matter  as  to 
that  part  of.  the  Besolution  is  that  Government  has  sanc- 
tioned the  prosecution.  [Westbopp,  C.  J. : — Government 
has  sanctioned  a  prosecution  by  Mr.  Campbell  on  such 
charges  as  he  may  bring.  There  does  not  appear  to  be  an; 
reason  why  Government  should  not  be  at  liberty  so  to  limit 
its  sanction.  The  record  does  not  seem  to  show  that  Mr. 
Campbell  took  any  part  in  selecting  or  bringing  the  charges. 
I  do  not  say  that  he  might  not  have  the  assistance  of  a 
pleader  or  of  counsel.  It  has  lately  been  decided  here  * 
that  Sec.  167  renders  the  sanction  a  condition  precedent 
to  the  entertainment  of  the  charges,  and,  therefore,  that 
without  it  the  court  would  not  have  jurisdiction.  Are  you 
instructed  that  you  could  show,  if  this  case  were  referreJ 
back  to  the  Magistrate,  that  Mr.  Campbell  preferred  the 
complaint  or  charge  in  this  matter  against  the  accused  on 
which  Mr.  Ashburncr  has  tried  him?]    I  cannot  show  that 

(a)  4  Bora.  II.  C.  Rep.,  Cr.  Ca.  28. 
*  Reg.  V.  Parshram  Keshav,  7  Bom.  II  C.  R^p.,  Cr.  Ca.  71. 
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ho  actually  mado  any  charge  or  complaint^  but  I  am  instruc-       ^^'^' 
ted  that  he  was  present  on  one  or  more  occasions  during  ^^  * 

the  trial  by  Mr.  Ashbumer,  and  that  he  (Mr.  CampbeU)  did  ^\^^l^l^ 
not  object  to  the  proceedings.  He  should^  therefore,  be 
considered  as  having  concurred  in  them.  [West,  J. : — The 
mere  accident  that  he  was  present  on  one  or  more  occasions 
during  the  trial  is  not  a  preferring  of  a  charge  by  Mr. 
Campbell.]  I  am  instructed  that  he  never  expressed  any 
disapprobation  of  the  proceedings,  and  I  contend  that  ho 
must  bo  considered  as*  being  fully  cognisant  of  them. 

Wbstbopp,  C.  J.: — In  this  case  the  question  is  whether 
this  prosecution  is  based  upon  any  such  sanction  as  the 
law  requires.  It  appears  that  the  Bombay  Government,  on 
the  12th  of  December  1870,  came  to  the  following  resolution 
(His  Lordship  read  the  Resolution.)  Now  that  seems  to  be 
a  very  carefully  drawn  up  and  prudent  Resolution,  if  we  may 
be  permitted  so  to  say,  of  the  Right  Honorable  the  Governor 
in  Council.  That  Resolution  selects  the  principal  Magistrate 
of  the  District  as  the  person  before  whom  the  prisoner  is  to 
be  tried,  and  also  selects  Mr.  Campbell,  a  member  of  the 
Civil  Service,  and  a  Magistrate  of  full  power  in  that  district, 
as  the  gentleman  who  was  to  bring  the  charges,  and,  in  fact, 
amounts  to  a  power  to  him  to  select  the  cases  upon  which 
the  proceedings  should  be  taken.  It  is  reasonable  to  suppose 
that  there  must  have  been  some  special  intent  on  the  part  of 
the  Government  in  nominating  this  gentleman  to  bring  these 
charges.  This  was  manifestly  a  case  of  importance,  the  pri- 
soner  himself  being  a  Full  Power  Magistrate  of  consider  able 
standing  in  the  Presidency,  and  we  can  very  well  understand 
why  Government  should  specially  name  a  gentleman  of 
character  and  position  to  select  the  instances  upon  which 
the  prosecution  should  bo  brought,  and  to  make  the  com- 
plaints before  tho  Magistrate.  It  could  not  have  been  the 
intention  of  Government  that  any  official,  or  other  person 
wlio  so  pleased,  should  be  at  liberty  to  biing  a  charge  of 
corrupt  practices  against  Viuayak  Divdkar.  It  would  have 
been  singular  if  thoiH)  had  been  any  such  intention,  and  the 
careful  language  of  this   Resolution  isatisfica  us  that  there 
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1??L___  was  not,  and  that  the  intention  of  the  Government  was 

v.  "        that  a  gentleman  of  a  certain  standing  should  be  their  de- 
Diya'Iar.     ^®8*^  ^o  select  the  cases,  if  any,  upon  which  the  prosecution 
should  be  rested.     Government  was  careful  that  the  pri- 
soner should  have  fair  play  in  this  matter;  their  Resoktion 
provides  that  the  accused  Magistrate  should  be  famished 
with  copies  of  the  charges,  and  the  names  of  the  witnesses 
who  were  to  be  called  for  the  prosecution.     We  should  be 
laying  down  more  than  the  law  would  warrant  us  if  we  said 
that  Government  has  not  power,  under  Sec.  167  of  the  Cri- 
minal Procedure  Code,  to  authorise  some  one  person  in  pa^ 
ticular  to  bring  charges  against  a  public  servant.    There  ii 
nothing  in  the  section  to  warrant  the  supposition  that  Go- 
vernment might  not  thus  limit  its  sanction,  and  there  might 
be  many  cases  in  which  it  would  be  highly  reasonable  that 
it  should  do  so.     We  cannot  agree  with  the  argamentof 
Mr.  Mayhew  that  the  only  important  provision  in  the  Go- 
vernment Resolution  was  as  to  the  tribunal  before  which  the 
prosecution  should  be  brought.     Government  may,  under 
the  section,  have  power  to  limit  the  sanction  to  a  prosecution 
before  a  particular  tribunal,  provided  it  be  one  which  has 
jurisdiction  in   such  a  matter.     The   prosecution  has  been 
brought  before  the  tribunal  named  by  Government,  so  no 
question  arises  on  that  point.     But  Government  has  con- 
fided the  duty  of  preferring  charges  to  a  particular  gentle- 
man, which  duty  cannot  be  delegated  to  any  one  else.    We 
-    have  not,  indeed,   any  attempt  on  the  part  of  Mr.  Campbell 
to  delegate  his  authority  to  any  one  else ;  and  even  if  ho 
had  made  that  attempt  it  mast  have  been  ineflFectual,  unless 
he  had  special  authority  to  delegate  given  to  him  by  Go- 
vernment.    The  general  rule  of  law  is  delegatus  non  poi^st 
delegare.     As  these  charges  were  not  brought  by  the  sole 
nominee  of  the  Government  for  that  purpose,  we  think 
there   was  no  jurisdiction  whatsoever  on  the  part  of  the 
District  Magistrate  to  entertain  the  charges.     Such  is  the 
effect  of  Sec.  1G7,  and,  therefore,  the  conviction  most  be 
quashed.     Wc  regret  that  we  are   obliged  on  such  a  preli- 
minary ground  as  this  to  quash  this  convictiotf.    Nothing 
could  have  l)ccn  more  easy  than  to  keep  within  the  limits  of 
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the    Eesolution ;  but  those  limits  have   been   transgresse^d.        ^^^1- 
It  is    possible   that  there  has  been  a  failure  of  justice  on         -y, 
this  account.     We  do  not  go  further,  however,  than  to  say    ■^ly'^^^^ 
that  it  is  possible.     We  must  not  be  understood  as  in  any  wise 
reflecting  upon  the  gentleman  who  did  act  for  the  prosecution 
and  prefer  the  charges.     He  may,  for  aught  we  know,  have 
been  a  very  proper  person  to  bring  them.     But  he  was  not 
the  nominee  of  Government.     We,  therefore,  quash  the  con- 
viction.    The  fine,  if  it  has  been  paid,  is  to  be  returned. 

Conviction  and  sentence  annulled. 


Till. — 6  c  c 
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that  it  is  possible.  We  must  not  be  understood  as  in  any  wise 
reflecting  upon  the  gentleman  who  did  act  for  the  prosecution 
and  prefer  the  charges.  He  may,  for  aught  we  know,  have 
been  a  very  proper  person  to  bring  them.  But  he  was  not 
the  nominee  of  Government.  We,  therefore,  quash  the  con- 
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Reg.  v.  Ra'vji  valad  Ta'ju.  june  is. 

False  Evidence — Judicial  Proceeding — Annulment  of  Proceedings  in  Trial 
in  which  alleged  False  Evidence  was  given. 

The  Recused  was  convicted  of  intentionally  giving  false  evidence  in  a 
judicial  proceeding,  in  having,  as  a  witness,  therein  made,  on  solemn  affirnm- 
tion,  a  false  statement.  The  proceedings  in  the  trial  at  which  the  alleged 
false  evidence  was  given  were  subsequently  annulled,  in  consequence  of  the 
sanction  for  the  prosecution  being  insufficient. 

Held  that  the  conviction  of  the  accused  must  be  reversed,  as  the  £Edse 
statement  was  not  made  in  a  stage  of  a  judicial  proceeding. 

The  proceedings  in  a  criminal  trial,  when  necessary  to  be  proved,  should 
be  proved  by  their  production. 

THE  accused  was  tried  by  E.  T.  Candy,  Acting  Assistant 
Session  Judge  at  Dhulifi,  for  intentionally  giving  false 
evidence.  He  was  convicted,  and  was  sentenced  to  one  yearns 
rigorous  inoiprisonment  and  to  pay  a  fine  of  Rs.  100,  or  in 
default  of  payment  to  suffer  further  rigorous  imprisonment 
for  three  months. 

The  circumstances  out  of  which  this  case  arose  were  as 
follow  :*— 

At  the  trial  of  Vindyak  Divfikar  Shirangpine,  Deputy 
Collector  and  Magistrate  F.P.  in  Khfindesh  (for  receiving  an 
illegal  gratification),  held  before  the  District  Magistrate,  the 
accused,  B^vji,  was  examined  as  a  witness,  and  he  stated  on 
solemn  affirmation  that  Vindyak  Divdkar  did  not  on  a  cer- 
tain day  and  at  a  certain  place  hold  kacheri. 

This  statement  the  Assistant  Session  Judge  held  to  be 
false,  and  convicted  the  accused. 

The  appeal  was  heard  by  Gibbs  and  West,  JJ. 
vm. — 6  c  c 
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^^7^-  JJhondu  Shamriv  Oarud,  for  the  appellant : — ^In  the  case 

V.  *        of  Vinayak  Divakar,  out  of  which  this  case  has  arisen,  it  was 

^*^^^'  held  that  the  sanction  to  prosecute  was  restricted  to  such 
charges  as  Mr.  Campbell  might  prefer^  and  that  the  pro- 
secution^ having  been  conducted  in  a  manner  not  warranted 
by  the  sanction,  was  coram  non  jvdice.^  The  proceedings 
were,  accordingly,  annulled.  Here  the  statement  made  by 
the  accused,  even  assuming  it  to  be  false,  was  made  in  a  case 
which  the  Magistrate  had  no  jurisdiction  to  take  cognisance 
of.  The  conviction  cannot,  I  submit,  be  upheld:  Beg.  v. 
Chota  Jadahchunder  Biswas  (a) ;  Russell  on  Crimes,  Vol. 
nil,  p.  6 ;  Reg.  v.  Bykunt  Nath  Banerjee  (b) ;  Reg,  v.  Futteali 
Biswas  (c) ;  Mayne's  Indian  Penal  Code  {6th  ed.),  pp.  144, 14o. 
Dhirajldl  Mathurddds  (Government  Pleader)  appeared  for 
the  Crown. 

Peb  Cubiam  : — On  the  authority  of  the  cases  cited  at  the 
bar,  and  that  of  The  Queen  v.  Scotton  {d),  there  appears  to 
be  no  doubt  that,  unless  the  false  statement  be  proved  to 
have  been  made  in  a  stage  of  a  judicial  proceeding,  the 
conviction  cannot  be  sustained.  In  this  last  case  Williams, 
J.,  said :  ''  It  is  necessary  that  the  inquiry  before  the  Magis- 
trates should  have  been  a  judicial  proceeding,  in  order 
to  assign  perjury  upon  the  evidence  there  given."  It 
has  been  held  by  another  Division  Bench  of  this  conrt 
that  Mr.  Ashbumer,  the  District  Magistrate  of  Khandesh, 
had  no  jurisdiction  in  the  case  of  Vinayak  Divdkar,  ont  of 
which  this  trial  arose,  as  he  was  not  tried  on  charges  pre- 
ferred by  Mr.  Campbell,  to  whom  Government  limited  their 
sanction,  and  the  entire  proceedings  were  annulled.  We 
must,  therefore,  reverse  the  conviction  and  sentence  as  be- 
ing illegal. 

We  observe  that  there  is  another  irregularity  in  the  case, 
which  also  seems  to  be  a  serious  one.  Strictly  speaking, 
there  is  no  legal  evidence  of  the  judicial  proceeding  in  which 
the  alleged  false  deposition  was  given ;  for  the  principle  is 

(a)  Calc  W.  Rep.,  Special  No.,  Or.  R.,  15. 
(b)  5  Calc.  W.  Rep.,  Cr.  R.  72.  (c)  10  Jbid.  3/. 

(rf)  13  Law  J.,  Mag.  Ca.,  N.  S.  58 ;  S.  C.  5  Q.  B.  493. 

*  Sec  preceding  case. 


Ta'ju. 
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that  where  tie  law  requires  a  written  record  to  be  kept  of  a ^®71-_ 

trial,  that  record  is  the  only  proper  evidence  of  the  proceed-  ^,  * 

ing.  This  being  so,  parol  evidence  of  such  a  proceeding  Jfiy// 
is  inadmissible  (Taylor  on  Evidence,  Sec.  370,  p.  399).  And 
that  this  rule  is  founded  in  reason  is  sufficiently  evident 
from  this  very  case,  since,  for  ought  that  the  witnesses  prove, 
the  inquiry  in  which  the  impugned  statement  was  made  may 
have  been  a  mere  departmental  investigation.  The  Assist- 
ant Judge  contented  himself  with  the  assertion  of  a  Chitnis 
that  the  impugned  statement  was  made  by  the  accused  on 
the  trial  of  Vindyak  Divdkar,  and  on  this  has  founded  a  con- 
viction without  having  the  proceedings  on  that  trial  before 
him.  We  think  there  should  be  a  uniformity  of  practice 
on  this  important  point,  and  shall,  accordingly,  consider  it 

in  chambers. 

Co7iv{ciion  and  sentence  reversed. 


— *>On?jtVK>t-,^  ^^    ^      •^  \^^  ^ 


Reg.  y.  Ybnku  Ba'puji^  Krishna  bin  Pa'ndu,  and  - 

•       •  • 

Tuka'ba'm  Keda'ri. 

Municipa/  Commissioners — Subordinate  Magistrates — Jurisdiction  to  try 
for  breach  of  Municipal  Rules— Act  XXVI .  of  \SbO— Municipal  Rules 
made  ultra  vires — Ultra  vires  doctrine  explained. 

Municipal  Commisioners  appointed  under  Act  XXVI.  of  1850  have 
not.  by  that  Act,  conferred  upon  them,  nor  are  they  entitled  to  assume, 
judicial  powers  with  reference  to  breaches  of  Rules  or  Bye-laws  made  by 
them  under  that  Act. 

Reg.  V-  Kalidas  Keval  (a)  approved  and  followed. 

The  authority  to  try  offenders  against  such  Rules  or  Bye-laws  is  vested 
in  the  Magistrates  of  the  country,  and  Subordinate  as  well  as  other  Magis- 
trates have  jurisdiction  to  try  such  offenders. 

Reg.  v.  Dharmaya  valad  Sangupd  approved  {b). 

Rules  made  under  the  above  Act  which  purport  to  give  the  Managing 
Committee  of  such  Municipal  Commissioners  power  to  try  offenders  against 
such  Rules,  or  to  levy  fines  upon  them,  are  ultra  vires  and  illegal 

Rules  of  the  Municipalities  of  Bals^  Sdrat,  Malcolm  Pet,  and  Ahmedi- 
bad  referred  to  and  commented  on.  bow  far  a  rule  partially  ultra  tnres 
and  partially  intra  vires  can  be  enforced,  as  to  the  latter  portion,  con* 
side  red. 

WWO  questions  arose  in  this  case:  (1)  Whether  Act  XXVI. 
of  1850  conferred  upon  Municipal  Commissioners  of 

(a)  6  Bom.  H.  C.  Rep.,  Cr.  Ca.  10.  {b)  8  Ibid.  12. 


Oct.  4. 
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1871.        Mofussil  Towns,  or  entitled  them  to  assume,  judicial  powers 

^  *        with  reference  to  breaches  of  Rules  or  Bye-Laws  made  by 

Yenku      those  Commissioners,  under  that  Act :  and  if  not,  (2)  whe- 

etal.        ther  Subordinate  as  well  as  other  Magistrates  had  authority 

to  try  offenders  against  those  Bules  or  Bye-Laws. 

The  above  questions  were,  by  Kemball,  J.,  referred  for 
the  determination  of  a  Full  Bench,  and  were  considered  by  a 

» 

Court  consisting  of  Westropp,   C.J.,  and   Gibbs,  Melvill, 
Kemball,  and  West,  JJ. 

The  circumstances  under  which  the  questions  arose  suffi- 
ciently appear  in  the  judgment  of  the  Court,  which  was,  on 
the  4th  of  October  1871,  deUvered  by 

Westropp,  C.  J. :  — It  appeared,  in  the  District  Magis- 
trate's monthly  return,  for  June  1871,  of  cases  tried  by  Magis- 
trates F.  P.  in  the  District  of  SitSra,  <;hat  Yenku  B&puji, 
Krishna  bin  Pindu,  and  Tukarim  bin  Ked&ri  were  tried  and 
convicted  by  J.  K.  Spence,  Magistrate  F.  P.,  for  ''infrac- 
tion  of  the  Municipal  Rules  of  Malcolm  Pet,  in  that  they  con- 
structed closed  verandahs  to  their  houses  without  the  sanc- 
tion of  the  Municipal  Commissioners,  and  encroached  on  the 
public  roads ;  Yenku  Bipuji  and  Krishna  bin  P&ndu  having 
previously  been  made  to  remove  similar  verandahs — Sec,  7  of 
Act  XX Vl.  of  1850";  for  which  offences  Yenku  Bipoji  was 
sentenced  to  pay  a  fine  of  Rs.  50,  Krishna  bin  Panda  a  fine 
of  Bs.  25,  and  Tukdrdm  bin  Kedari  a  fine  of  Rs.  5;  under 
Sec.  VII.,  cl.  5,  Act  XXVI.  of  1850,  and  cl.  1,  Sec.  vii.  of 
the  Rules  of  the  Municipality  of  Malcolm  Pet.  The  fines 
were  paid  into  court,  and  the  accused  were  thereupon  dis- 
charged. 

Upon  that  case,  as  it  appeared  in  the  monthly  return,  the 
Registrar  of  the  High  Court,  in  the  exercise  of  his  duty, 
made  the  following  remark  : — 

"The  recent  ruling  of  the  Court^'  {vide  Criminal  Referred 
Cases  Noa.  60  and  61  of  1871  from  Balsad), ''  in  which  it  was 
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held  that  the  enforcement  of  Act  XXVI.  of  1850  is  a  function  1871- 

of  the  Commissioners  appointed  under  the  Act,  except  as  to  ^  ' 

the  levy  of  rates  and  penalties,  might  be  communicated  to  J'f  *^ 

the  District  Magistrate,  with  a  request  that  it  may  be  acted  et  <U. 
on  in  future  in  his  District,  instead  of  the  ruling  in  Reg.  v. 
Kdlldas  Keval"  (c). 

And  Mr.  Justice  Kemball  directed  that  the  question  should 
be  referred  to  a  Full  Bench,  there  being  two  rulings  appa- 
rently opposed  to  each  other. 

Since  that  reference  was  made,  the  District  Magistrate  of 
Satard  has  furnished  us  with  a  copy  of  the  Rules  of  the 
Municipality  of  Malcolm  Pet,  framed  under  Act  XXVI.  of 
1850.  Sec.  v.,  CI.  3,  Art.  4,  which  enables  the  Municipal 
Commissioners  to  prohibit  encroachments  on  public  roads  by 
the  building  of  otldis,  stops,  verandahs,  &c.  jutting  out  beyond 
the  general  line  or  level,  includes  within  it  such  an  offence  as 
that  charged  against  the  three  persons  accused  in  the  present 
case.  Sec.  vii.,  cl.  1  and  2  (approved  by  the  Governor  in 
Council  on  the  9th  of  May  1871),  are  as  follow  : — 

"Sec.  VII.,  Cl.  1. — Whoever  breaks  any  of  the  Municipal  Rules  sanc- 
tioned by  GovemmeDt,  or  disobeys  any  order  made  by  the  Municipal 
Commissioners  under  authority  of  any  such  Rules,  is  liable,  under  Act 
XXVI.  of  1850,  on  conviction  before  a  Magistrate  having  jurisdiction,  to 
a  fine  not  esceeding  Rs.  50,  or,  in  the  case  of  continuing  a  nuisance,  to  a 
fine  not  exceeding  5  Rs.  for  every  day  that  such  nuisance  is  continued. 

"  Cl.  2. — All  such  fines  shall  be  leviable  by  distraint,  and  be  credited  to 
the  Municipal  Funds." 

The  words  "  on  conviction  before  a  Magistrate*^  in  cl.  1 
clearly  show  that  a  trial  by  a  Magistrate,  and  a  conviction 
by  him,  are  intended  by  that  rule  to  take  place  before  ho 
issues  any  warrant  to  levy. 

The  principle  on  which  the  two  Balsdd  cases  (above  re- 
ferred to  by  the  Registrar  as  Nos.  60  and  61  of  1871)  were 
decided,  being,  that  the  Municipal  Commissioners  alone  had, 
under  Act  XXVI.  of  1850,  the  right  to  adjudicate  on  the 
liability  to  penalties  and  taxes — a  decision  opposed  to  that  in 
Reg,  V.  Kalidas  Kevaly  which  proceeded  upon  the  opposite 

(c)'  5  Bom.  H.  C.  Rep.  10. 
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1871.       principle,  namely,  that  the  right  to  adjudicate  lay  with  the 

V. '        magistracy — we  think  it  desirable  to  consider  the  groimds 

Bi^pu''       of  these   decisions;   and  although  the  present  case  from 

et  aL  Malcolm  Pet  has  not  arisen  upon  any  question  as  to  taxes, 
yetj  as  the  Bals&d  cases  did  so  arise^  we  think  it  may  be  nsefii) 
to  compare  some  of  the  municipal  rules  of  Malcolm  Pet,  as 
to  taxes^  with  those  of  Balsdd^  Surat,  and  Ahmedabad  on 
the  same  subject.  Sec.  ii.^  cl.  1^  of  the  Malcolm  Pet  roles 
provides  what  the  taxes  shall  be.  Cl.  2,  that  a  bill  for  them 
shall  be  presented  to  the  person  liable.  Cl.  3^  that  if  the 
bill  be  not  paid  within  two  days  after  presentation,  the 
managing  committee  may  cause  a  notice  of  demand  to  be 
served  on  the  person  liable^ ''  and  if  such  person  shall  not, 
within  twenty  days  from  the  service  of  such  notice  of  demand, 
pay  the  sum  due,  or  show  sufficient  cause  for  non-payment  of 
the  same^  such  sums^  with  all  costs^  may  be  levied  by  distress 
and  sale  of  property  under  a  warrant  from  the  Magistrate,  as 
provided  in  Sec.  12  of  Act  XX  VL  of  1850."  There  is  not  in 
that  rule  (as  in  the  Surat^  Balsad,  and  Ahmedabad  municipal 
rules)^  in  addition  to  the  taxes  and  costs  to  be  levied^  any  pen- 
alty leviable  for  the  non-payment  of  the  taxes.  Nor  is  there 
any  mention  of  a  conviction  before  a  Magistrate,  or  of  a  sam- 
mons  to  be  granted  by  him  before  he  issues  his  warrant, 
but  there  is  a  declaration  that  the  warrant  is  to  be  issaed 
'^as  provided  in  Section  12  of  Act  XXVI.  of  1850."  Sec. 
10  of  that  Act  might  also  have  been  advantageously  men- 
tioned in  that  rule.  In  considering  the  Balsad  rales  we 
shall  deal  with  the  question  of  the  power  of  the  Municipal 
Commissioners  to  reserve,  for  their  own  adjudication,  alleged 
breaches  of  the  rules  to  pay  municipal  taxes.  However,  so 
far  as  regards  the  above  cl.  3  of  Sec.  ii.  of  the  Malcolm  Pet 
rules^  even  assuming  that  the  Commissioners  intended  bj 
it  to  reserve  to  themselves  such  right  to  adjudicate,  their 
subsequently  made  rule.  Sec.  vii.,  cl.  1,  already  quoted, 
makes  no  exception  of  breaches  of  cl.  3,  Sec.  ii.,  and  has 
the  effect  of  qualifying  that  rule,  and  of — ^properly,  as  w© 
think — subjecting  breaches  of  it,  as  well  as  of  any  other  of 
the  municipal  rules  of  Malcolm  Pet,  to  the  adjudication  of 
the  magistracy  only. 
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In  the  two  Balsid  cases  mentioned  in  the  note  made  by  the        1871. 

Registrar  (No.  60  of  1871,  Beg.  v.  Baburav  Bhiklo,  and  No.        ^^,^- 

61  of  1871,  Reg.  v.  Lakhnd  Bhagvun  and  Dhadko  Bhiklo),      Yenku 

Bi'puji 
the  accused  persons  respectively  had  been  tried  and  convict-        etal. 

ed  by  a  First   Glass  Subordinate   Magistrate   of  Bals&d  for 

breaches  of  Rule  29  of  the  Municipal  Rules  of  Balsc^d  in  at. 

tempting  to  evade  payment   of  municipal   taxes,  and  were 

respectively  fined  one  rupee. 

Rules  28  and  29  of  the  Balsdd  Municipality  are  precisely 
the  same  as  Rules  28  and  29  of  the  Sdrat  Municipality,  and 
are  as  follow : — 

"  28.  If  any  person  refuses  to  pay  any  tax  le|;ally  due,  the  tax  collec- 
tor may  detain  a  portion  of  his  goods  or  property  sufficient  to  cover  the 
amount,  provided  that  immediate  application  for  process  under  Sec.  10 
of  Act  XXVI.  of  1850  be  made  through  thfe  Secretary  [of  the  Municipa- 
lity] to  a  Magistrate  having  jurisdiction. 

"  29.  Any  person  convicted  of  evading,  or  attempting  to  evade,  payment 
of  taxes,  shall  be  liable  to  a  penalty  not  exceeding  Rs.  50  in  addition  to  the 
amount  of  the  tax  due  from  him.  The  Managing  Committee  shall  impose 
the  penalty  at  their  discretion,  after  due  investigation,  and  shall  apply, 
through  their  Secretary,  to  a  Magistrate  having  jurisdiction,  for  its  en- 
ibrcement,  under  Sec.  10  of  Act  XXVI.  of  1850.  They  may  award  to  the 
informer  a  portion  of  the  penalty  not  exceeding  one-third." 

Those  Rules  28  and  29  were,  as  regards  BalsSd,  sanctioned 
by  Government  on  the  19th  of  September  1867,  and  as  re- 
gards Sdrat  on  the  11th  of  April  1867. 

Bule  28,  so  far  as  it  purports  to  authorise  the  detention  of 
goods  or  property  by  the  tax  collector,  cannot  be  regarded 
as  valid,  it  being  in  excess  of  the  remedies  for  the  recovery 
of  taxes  prescribed  in  Act  XXVI.  of  1850,  Sees.  10  and  12. 
The  effect  of  inconsistency  between  bye-laws,  and  the  Act  or 
Charter  which  empowers  a  company,  corporation,  or  other 
public  body  to  make  bye-laws,  shall  be  discussed  presently. 

Amended  Rule  55  of  the  Bals&d  Municipal  Bules  was,  on 
the  9th  of  May  1871,  sanctioned  by  Government  in  lieu  of 
the  original  rule  bearing  the  same  number.  That  amended 
Rale  55  is  as  follows : — "  Whoever  breaks  any  of  the  Muni- 
cipal Sales  sanctioned  by  Government,  or  disobeys  any  order 
made  by  the  Municipal  Commissioners  under  the  authority  of 
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^^^-        any  such  rule,  is  liable,  under  Act  XXVI.  of  1850,  on  con- 
^  *        viction  before  a  Magistrate  having  jurisdiction,  to  a  fine  not 
Ybnku       exceeding  Rs.  50,  or,  in  the  case  of  continuing  a  nuisance,  to 
etal        a  fine  not  exceeding  Rs.  5  for  every  day  that  such  nuisance  is 
continued.     All  such  fines  are  leviable  by  distraint  under  the 
provisions   of  the  aforesaid  Act  XXVI.  of  1 850,  and  on  re- 
alisation shall  be  credited  to  the  Municipality .*' 

That  rule  contains  no  exception  of  breaches  of  Rule  29, 
but,  on  the  contrary,  omits  an  exception,  which  would  hare 
included  Rule  29,  and  was  contained  in  the  original  Bale  55 
of  the  Balsid  Rules.  That  original  Rule  55  was  precisely  the 
same  as  Rule  55  of  the  Sdrat  Rules.  The  careful  omission 
of  this  exception  in  the  amended  Rule  55  of  the  Balsid  Rales, 
and  the  general  scope  of  that  rule,  must  be  considered  as 
rescinding  so  much  of  Rule  29  as  aflTects  to  reserve  to  the 
managing  committee  of  the  municipality  of  Balsid  the  right 
of  adjudication  upon  such  breaches.  The  words  "  on  convic- 
tion before  a  Magistrate,^'  in  that  amended  Rule  55,  show 
that  a  trial  by  a  Magistrate  is  contemplated. 

Whether  Rule  29,  unqualified  by  the  amended  Rule  55, 
was  a  valid  rule  as  it  originally  stood  in  the  Balsad  Rales,  and 
apparently  still  stands  in  the  Surat  Rules,  shall  be  presently 
considered. 

Rule  55  of  the  Surat  Rules,  as  it  stands  in  our  copy,  is  33 
follows : — 

"  55.  Any  disobedience  of  the  orders  of  the  Municipality  noder  tbe 
foregoing  Rules  shall,  unless  otherwise  spectally  provided  thertin,  bf 
punished,  on  conviction  before  any  Magistrate,  by  a  fine  not  eiceedivg 
Rs.  50,  as  provided  in  Act  XXVI.  of  1850,  and  in  case  of  continued  dis- 
obedience by  a  fine  not  exceeding  Rs.  5  for  everv  day  during  which  locb 
disobedience  shall  be  wilfully  continued.  All  such  fines  shall  be  levied  is 
provided  in  Act  II.  of  1839,  and  shall  be  credited  to  the  Municipal  Fonds." 

The  words  "  unless  otherwise  specially  provided  therein ' 
have  the  effect  of  leaving  Rule  29  of  the  Sdrat  Roles 
unaffected  by  this  rule  (55).  Whether  Rule  29  can  be 
maintained,  remains,  as  already  mentioned,  for  further  con- 
sideration. 

In  the  Rules  of  the  Ahmedibad  Municipality  we  6ni 
the  following  rule  in  Oh.  II.,  relating  to  Taxes : — 
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"  XVII.  Any  person  or  persons  convicted  of  evading,  or  attempting  to         1871. 
e\rade,  payment  of  dues  authorised  to  be  levied  in  the  city  and  suburbs         Beg. 
of  Abmedab^d,  shall  be  liable  to  a  penalty  not  exceeding  fifty  rupees,  in       _^  '"' 
addition  to  the  tax  leviable  according  to  the  Schedule  in  Appendix  B.       Ba'puji 
All  such  fines  shall  be  levied  by  distraint  by  the  Managing  Committee,  and         et  al, 
credited  to  the  Municipal  Fund,  and  the  Managing  Committee  may,  at 
their  discretion,  reward  the  informer  with  any  sum  not  exceeding  one- 
third  of  the  amount  of  the  fine  imposed.'' 

So  far,  at  least,  as  that  rule  purports  to  empower  the 
managing  committee  themselves  to  levy  fines,  it  is  clearly 
ultra  irires  and  illegal,  inasmuch  as  Act  XXVI.  of  1850  in 
express  words  gives  that  power  to  a  Magistrate.  However, 
in  Ch.  VIII.,  headed  ^'  Penalties  for  infraction  of  Muni- 
cipal Rules,''  are  two  rules,  52  and  53,  which,  in  the  copy  of 
the  Ahmedibad  Rules  now  before  us,  appear  to  have  been 
subsequently  inserted,  and  inasmuch  as  there  is  no  saving 
in  Rule  52  of  the  breaches  of  the  rules  for  payment  of  taxes, 
that  rule  (52)  would  appear  to  rescind  so  much  of  Rule  17 
as  can  be  regarded  as  empowering  the  managing  committee 
either  to  adjudicate  upon  such  breaches,  or  to  levy  penalties, 
and  seems  rightly  to  leave  those  duties  to  a  Magistrate. 

Rule  LII.  is — "Whoever  breaks  any  of  the  Municipal 
Rules  sanctioned  by  Government,  or  disobeys  any  order 
made  by  the  Municipal  Commissioners  under  the  authority 
of  any  such  rule,  is  liable,  under  Act  XXVI.  of  1850,  on  con- 
viction before  a  Magistrate  having  jurisdiction,  to  a  fine  not 
exceeding  fifty  rupees,  and  in  the  case  of  continuing  a  nui- 
sance to  a  fine  not  exceeding  five  rupees  for  every  day  that 
such  nuisance  is  continued.''  That  rule  properly  contem- 
plates a  trial  by  a  Magistrate. 

Rule  Lin.  is — "  All  such  fines  are  leviable  by  •  distraint 
under  the  provisions  of  the  aforesaid  Act  XXVI.  of  1850, 
and,  on  realisation,  shall  bo  credited  to  the  Municipality." 

The  District  Magistrate,  Mr.  Hope,  referred  the  two  Bal- 
sad  cases,  Nos.  60  and  Gl  of  1871,  above  mentioned,  to  the 
High  Court,  under  Sec.  434  of  the  Criminal  Procedure  Code, 
as  convictions  which  were  illegal,  because,  he  said,  the  Sub- 
ordinate Magistrate  had  no  jurisdiction  to  try  the  case  un- 
der the  said  29th  rule,  which  restricts  the  power  of  inflicting 
VIII. — 7  c  c 
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1871.       fines  to  the  managing  committee,  and  leayes  the  enforcement 

y'        of  them  only  to  the  Magistrate.     And,  npon  that  ground, 

Ybnku      ^^q  Qf  ^ijQ  Judges,  who  have  considered  the  present  case, 

et  al  annalled  the  convictions,  but  their  attention  had  not  been 
called  to  Beg,  v.  Kdlidds  Keval,  nor  was  the  amended  Role 
55  (which  I  have  stated  to  have  been  lately  introduced  into 
the  Balsdd  Rules,  and  as  apparently  having  had  the  effect  of 
rescinding  so  much  of  Rule  29  as  purported  to  reserve  to 
the  managing  committee  any  right  to  adjudicate  upon  alleged 
breaches  of  that  rule  by  evasion  or  attempts  to  evade  the 
payment  of  municipal  taxes)  submitted  to  them. 

The  Registrar  having  suggested,  as  a  consequence  flowing 
from  the  ruling  in  the  two  Balsdd  cases,  that  in  the  present 
(Malcolm  Pet)  case  the  right  of  adjudication  lay  with  the 
Municipality,  and  not  with  the  Magistrate,  and  that  only  the 
ministerial  duty  of  levying  such  penalty  as  the  Municipality 
might  impose,  in  the  event  of  a  breach  of  the  municipal  rales, 
was  intrusted  to  a  Magistrate,  and  my  brother  Kemball 
having  referred  that  question  to  a  Full  Bench  as  the  subject 
of  conflicting  decisions  of  Division  Courts,  it  has  been  consi- 
dered by  my  brothers  Gibbs,  Melvill,  Kemball,  and  West, 
and  myself. 

Reg  V.  Kdlidds  Keval  was  decided  by  Couch,  C.  J.,  and 
Newton,  J.,  after  their  attention  had  been  fuUy  directed 
to  Act  XXVI.  of  1850.  They  annulled  the  conviction  and 
sentence  in  the  case,  which  had  been  tried  and  disposed 
of  by  the  managing  committee  of  the  Ahmeddbad  municipal 
commission,  on  the  ground  that  the  committee  had  not 
any  power  by  law  to  try  and  convict  the  accused  person 
{Kdlidds  Keval)  of  the  offence  (committing  a  nuisance), 
inasmuch  as  "  Sees.  6  and  7  of  Act  XXVI.  of  1850  do  not 
authorise  the  giving  to  the  managing  committee  the  power 
of  adjudicating  in  case  of  alleged  breach  of  any  rules  therein 
referred  to,  and  Sec.  10  of  the  same  Act  has  provided  for  the 
recovery  of  fines  by  Magistrates.*' 

There  certainly  is  not  any  judicial  authority,  or  power  (by 
making  rules  to  that  effect)  to  assume  any  judicial  authority; 
conferred  in  express  terms,  by  Sees.  6  and  7  of  Act  XXVL 


'FUJI 
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of  1850,  upon  the  Municipal  Commissioners.     The  only  mode        ^^^' 

by  which  the  bestowal  of  such  an  authority  upon  the  Muni-         v,  * 

cipal  Commissioners  could  be  contended  for  in  argument,      J*'^*" 

would  be  by  construing  Sec.  10  as  not  conferring  any  judicial        al  et, 

authority  upon  the  Magistrates,  and  as  limiting  their  functions  ///^^/^^^^^  -      ^ 

under  the  Act  to  the  ministerial  process  of  levying  the  taxes'^  ,v  * 

and  penalties  mentioned  in  that  section,  and  by  holding  that 

such  a  limitation  rendered  it  necessary  to  imply,  from  the 

somewhat  vague  language  of  Sees.  6  and  7,  that  the  right  to 

try  persons  charged  with  breaches  of  the  rules,  which  those 

sections  in  express  terms  empower  the  Municipal  Commis- 

sionersto  make,  is,  by  those  sections,  vested  in  the  Municipal 

Commissioners. 

By  Sec.  6  it  appears  that  the  Commissioners  (including 
the  Magistrate)  are  appointed  "  for  putting  the  Act  in  force," 
and  are  given  authority  "  to  prepare  rules  for  more  effec- 
tually accomphshing  the  purposes  for  which  they  are  appoint- 
ed, which  rules,  when  approved  by  the  Governor,  or  Oovemor 
in  Council,  Sfc,  shall  he  of  the  same  force  within  the  said  town 
or  suburb,  until  altered  or  rescinded,  as  hereinafter  provided, 
as  if  they  were  inserted  in  this  ActJ^ 

Whether  that  power  of  making  rules,  although  extensive, 
would  warrant  the  making  of  rules  wholly  unreasonable 
in  themselves,  is  perhaps  doubtful.  It  certainly  would  not 
warrant  the  making  of  rules  inconsistent  with  the  Act. 
Ordinarily  a  corporation  or  company,  whether  authorised  by 
prescription,  or  by  charter  or  statute,  to  make  rules,  or,  as 
they  are  more  frequently  styled,  bye-laws,  cannot  make  any 
valid  rules  which  are  unreasonable  in  themselves :  2  Com. 
Dig.  "Bye-law,'^  (B.  1)  (C.  6,  7);  8  Rep.  126;  11  lUd. 
54  h  ;  Mwood  v.  Bullock  (6).  Whether  a  rule  made  under 
Act  XXVI.  of  1850  would  be  void  on  the  ground  of  un- 
reasonableness only,  it  is  unnecessary  for  us  now  to  decide. 
But  it  ia  certain  that  a  corporation,  or  company,  or  other 
public  body,  whether  created  by  Act  of  Parliament  or  by 
Charter,  has  not  any  power  of  making  bye-laws  beyond 
what  is  clearly  given  to  it  by  the  Act  or  Charter :  Kirk  v. 

(6)  6  Q.  B.  383. 
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•  1871'        Nowill  (c) ;  Hex  v.  Spencer  (d) ;  Rex  v.  Giitbush  (e) ;  Umt. 

^^'        Breton   (f) ;  Bunston  v.  Imperial  Gas  Comjpany  (g) ;  Bf*],  v. 

Ybnku       Wood  (li)  :  Bearden  v.  Townsend  (i) ;  Waite  v.  Local  BoarJ 
Ba'puji  ; 

€«  ai.        0/  Health  (j) ;  and  such  rules  or  bye-laws,   if  inconsistent 
with  the  provisions,  either  express  or  implied,  of  the  Charter 
or  Statute,  would  be  void  as  being  ultra  vires,  although  sanc- 
tioned by  the  Executive  Government.    In  Elwood  v.  BM):h 
(fc),  a  bye-law,  which  was  deemed  to  be  wholly  unreasonable, 
was,  by  the  Court  of  Queen's  Bench  in  1844,  held  to  be 
void,   although   duly  published  and  notified  to  a  Secretary 
of  State  under  the  Stat.  6  &  6  Wm.  IV.,  c.  76,  s.  90,  and 
not  disallowed  by  him-     The  bye-law  had  been  made  by 
the  corporation  of  Bury  St.  Edmunds,  by  virtue  of  a  charter 
and  of  the  said  statute,  of  which  the  90th  section  empow- 
ered that  corporation  (amongst  others)  to  make  bye-laws  for 
the  good  rule  and  government  of  the  borough,  and  for 
the  prevention  of  nuisances,  and  to  appoint  fines,  and  pro- 
vided "  that  no  such  bye-law  shall   be  of  any  force  nntil 
the  expiration  of  forty  days  after  the  same,  or  a  copy  there- 
of, shall  have   been   sent,    sealed  with  the  seal  of  the  said 
borough,  to  one  of  His  Majesty's   Principal  Secretaries  of 
State,  and  shall  have  been  affixed  on  the  outer  door  of  the 
Town  Hall  or,"  &c. ;  "  and  if,  at  any  time  within  the  said 
period  of  forty  days.  His   Majesty,  with   the  advice  of  his 
Council,  shall  disallow  the  same  bye-law,  or  any  part  thereof, 
such  bye-law,  or  the  part  thereof  disallowed,  shall  not  come 
into  operation;"  and  Sec.  91  enacted  ''that  all  the  prori- 
sions  hereinafter  contained  relative  to  offences  against  this 
Act,  punishable  upon  summary  conviction,  shall  be  taken 
to  apply  to  all  offences  committed  in  breach  of  any  bye-law 
or  regulation,  made  by  virtue  of  this  Act."     On  this  point 
of  sanction.  The  Stationers'  Company  v.  Salisbury  (/)  may  be 


(c)  1  T.  R.  118,  124.         (d)  3  Burr.  1827,  1837. 1838, 1839. 
(c)  4  Burr.  2204,  2207,  2208.  (/)  Ibid.  2260,  226/. 

(g)     3  B.  &  Ad.  125. 
(A)  5  El.  &  Bl.  49  S.  C.  nom.  Reg.  v.  Rose  ;  1  Jur.,  N.  S.,  802 ;  24  L  J. 
M.  C.  130. 

(i)  L.  R.  1,  Q.  B.  10.         0)  L-  R.  3,  Q.  B,  5.        (*)  6  tt  B.  383. 

(/}  Comberbach  221. 
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adraniageously  referred  to.     I  shall  presently  advert   more 1871. 

fully  to  that  case.  ^^^- 

Yenkit 

As  an  unmistakeablo  instance  in  which  a  rule  or  bye-law,  Ba'puji 
purporting  to  be  made  under  Act  XXVI.  of  1850,  would  bo 
ultra  vireSy  let  us  suppose  a  rule  that  any  person  throwing 
rubbish  into  the  streets  should  bo  fined  Rs.  100 ;  that  would 
be  opposed  to  Sec.  vii.,  cl.  5,  which  limits  the  highest  allow- 
able range  of  the  penalty  to  Rs.  50,  and  would,  therefore,  be 
a  void  rule.  The  degree  of  repugnance  could  not  alter  the 
case ;  provided  the  rule  were  repugnant  to  the  Act  to  any 
extent,  the  rule  would,  to  that  extent  at  least,  be  void,  and, 
as  we  shall  presently  show,  if  indivisible,  would  be  totaly 
void. 

Sec.  7  of  Act  XXVI.  of  1850  enacts  that  "The  Rules  to 
be  prepared  by  the  said  Commissioners  shall  provide,  among 
other  things,  for  those  following,  that  is  to  say."  Then 
follow  five  subjects  as  to  which  rules  should  be  made :  the 
ht  relating  to  the  appointment  of  officers,  &c.  j  the  2nd  to 
the  raising  of  money  by  taxation  for  the  purposes  of  the  Act, 
and  its  due  application  when  raised ;  Zrdly,  "  the  manner 
in  which  from  time  to  time  the  Rules  in  force  are  to  be 
amended  or  rescinded,  and  new  rules  are  to  be  made,  with 
the  approval,  in  every  case,  of  the  Governor,  or  Governor  in 
Council,''  &c.  isthly — "The  definition  and  prohibition  of 
nuisances  within  the  town  or  suburb.''  hthly — "  The  im- 
position of  reasonable  penalties  for  breach  of  any  rule  made 
by.ihjD  Commissioners,  not  exceeding  fifty  rupees,  or,  in  the 
case  of  continuing  nuisance,  not  exceeding  five  rupees  for 
every  day  that  such  nuisance  is  continued." 

The  contention  against  the  Municipality  on  the  present 
question  would  be,  that  prima  facie  the  5th  clause  of  Sec.  vii. 
means,  not  that  the  Commissioners  should  adjudicate  whether 
or  not  any  particular  individual  had  violated  their  rules,  but 
should  fix  (within  certain  specified  limits)  reasonable  penal- 
ties to  be  inflicted  generally  for  breaches  of  their  rules,  or 
for  continuing  nuisances,  according  to  the  gravity  of  such 
breaches  or  continuing  nuisances  respectively, 
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1871.  Thus,  it  would  seem  that  the  power  to  make  roles  for  the 

^'        imposition    of  such  penalties  is,   when   standing  by  itself, 

Yenku      merely  a  power  to  make  a  general  tariff  of  penalties  for 

et  al.  breaches  of  the  bye-laws,  and  not  a  power  to  adjudicate,  or 
even  to  determine  who  shall  adjudicate,  that  any  person  in 
particular  has  committed  such  a  breach.  Most  probably  the 
learned  Judges  who  decided  Reg.  v.  Edlidas  Keval  were  of 
opinion  that  if  the  Legislature  intended  to  confer  a  judicial 
power  upon  the  Municipal  Commissioners,  it  should  haye 
done  so  in  clear  terms,  and  not  lefb  such  an  intention  to  be 
laboriously  spelt  out  of  the  various  parts  of  the  Act.  For  or- 
dinarily, and  in  the  absence  of  any  special  remedy  given  bj 
the  Act  or  Charter  constituting  the  corporation,  or  board, 
or  company,  or  of  a  prescriptive  authority  in  the  corpo- 
ration, the  only  remedy  whereby  a  penalty  aflSxed  to  a 
breach  of  a  bye-law  can  be  recovered  is  by  action  of 
debt;  and  it  may  not  be  levied  by  imprisonment,  or  dis- 
tress and  *sale  :  Com.  Dig.,  Bye-law  (D.  1),  (D,  2),  (B.  1), 
(E.  2) ;  8  Eep.  127  b  ;  1  RoUe  Ab.  367  (5) ;  Adley  v.  Bemi 
(m),  where  Lord  EUenborough,  C.  J.,  says:  "A bye-law 
giving  a  remedy  by  distress  for  the  recovery  of  the  penalty 
would  be  bad;''  and  again:  *^ It  is  true,  undoubtedly,  tbat 
if  the  law  give  a  power  of  inflicting  a  penalty,  where  it 
gives  the  end,  it  also  gives  the  means  of  attaining  it  bj 
action,  but  it  does  not  give  any  extraordinary  means/' 
and,  speaking  of  the  bye-law  in  that  case,  he  said :  <^It  cei^ 
tainly  is  a  bye-law  not  authorised  by  any  usage  stated  in  the 
case/'  Le  Blanc,  J.,  said :  "  If  the  usage  only  authorises 
the  infliction  of  a  penalty  and  stops  there,  I  am  not  aware  of 
any  case  which  shows  that  a  bye-law  may  go  further  tban  the 
common-law  mode  of  recovering  it  by  action.*'  Hence  it  was 
that,  in  order  to  give  a  more  summary  and  less  expensiye 
mode  than  a  civil  action  for  the  recovery,  as  well  of  tares,  as 
of  penalties  in  respect  of  breaches  of  the  rules  or  bye-laws  to 
be  made  by  the  Municipal  Commissioners  under  Act  XXTI. 
of  1850,  some  such  enactment  as  its  10th  section  became 

(m)  2  M.  &  S.  53, 60, 61.  S^e  also,  as  to  action  of  debt  fori  peothr 
under  a  bye-law,  1  Bos.  &  P.  89,  98 ;  2  Wils.  R.  266 ;  3  iMtf.  155 ;  WiBa 
R.  384. 
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necessary.    That  section  is  as  follows : — "10.  The  powers  of       1871- 
Act  II.  of  1839  for  the  recovery  of  fines  shall  be  applied  for  „^' 

the  recovery  of  all  arrears  of  taxes  and  penalties  under  this      I""'^" 
Act ;  and  every  Magistrate  shall  put  in  force  the  powers  of        et  oL 
the  said  Act  II.  of  1839  for  that  purpose,  whenever  thereunto 
required  by  the  Commissioners,  or  any  of  their  officers  deputed 
by  them,  for  the  purposes  of  enforcing  payment  of  arrears  of 
taxes  imposed  under  this  Act.^'     Act  II.  of  1 839,  which  has 
been  repealed  by  Act  XVII.  of  1862,  but  still  subsists  for  the 
purposes  of  Act  XXVI.  of  1850  (n.),  enacted  (Sec  1 )  that  "  in 
all  cases  of  fines  by  which  offenders  are  or  may  be  punishable 
by  any  Magistrate,  according  to  the  provisions^  of  any  Act 
heretofore  passed,  or  which  shall  hereafter  he  passed,  by  the 
Governor  General  of  India  in  Council^  it  shall  be  lawful,  in 
case  of  non-payment,  if  no  other  means  for  enforcing  the  pay- 
ment are  or  shall  be  provided,  for  the  Magistrate,  by  warrant 
uader  his  hand,  to  levy  the  amount  of  such  fine  by  distress 
and  sale  of  the  goods  and  chattels  of  the  offender  which  may 
be  found  within  his  jurisdiction,^'  and,  in  default  of  such  pro- 
perty, by  imprisonment.     And  the  3rd  section  enacted  "  that 
in  all  cases  in  which  offenders  are  or  may  be  punishable  by 
fine  before  a  Magistrate  according  to  the  provisions  of  any  Act 
heretofore  passed,  or  which  shall  hereafter  be  passed,  by  the 
Governor  General  of  India  in  Council,  it  shall  be  lawful  for 
the  Magistrate,  and  he  is  hereby  required,  to  receive  proof  of 
the  commission  of  the  offence  upon  oath,  or  upon  solemn 
affirmation  in  cases  where  a  solemn  affirmation  is  receivable 
by  law  instead  of  an  oath,''    the    glossarial   section   (4) 
defining  the  terms'*  fine"  and''  fines"  as  including  all 
"penalties"    and   "forfeitures."     It  is  clear   that,  so  far 
as  Act  II.  of  1839  is  concerned,  the  hearing  and  convic- 
tion by  the  Magistrate  were  to  precede  the  fine.    But  the 
contention  for  the  municipality  would  be  that  Sec.  10  of 
Act  XXVI.  of  1850  adopts  only  so  much  of  Act  II.  of  1839 
as  is  ministerial,  namely,  the  issuing  of  the  warrant  of  dis- 
tress and  sale,  or  of  imprisonment  in  default  of  goods  and 

(»)  So  decided  in  re  Motee  Gokal,  3rd  October  1866 — vide  1  West's 
Acts,  note  on  Sec.  10  of  Act  XXVI.  of  1850. 
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1871.       cliattels ;  and  that  the  powers  of  Act  II.  of  1839  for  the 

^^  *        recovery  of  fines  shall  be  applied  for  the  recovery  of  all  arrears 

Yenku       of  taxes  and  penalties  ''under  Act  XXVI.  of  1850/*  shows 

et  al.        that  this  is  the  right  construction,  as  well  by  the  use  of  the 
word  recovery  as  by  coupling  '*  taxes  *'  with  '^  penalties  "— 
an  argument  which,  it  may  be  said,  is  fortified  by  the  fur- 
ther direction  that  the  Magistrate  shall  put  in  force  the 
powers  of  Act  11.  of  1839  "for  that  purpose,"  namely,  the 
recovery  of  all   arrears  of  taxes  and  penalties,  "  whenever 
thereunto  required  by  the  Commissioners,  or  any  of  their 
officers  deputed  by  them  for  the  purposes  of  enforcing  pay- 
ment of  arrears  of  taxes  imposed  under  this  Act''  (XXVI.  of 
1850).     But  as  to  this  last  argument  it  should  be  observed 
that  the  words  "  whenever  thereunto  required  by  the  Com- 
missioners or  their  officers,"  &c.,  must  not  be  taken  in  a 
sense  too  large,  or  opposed  to  common  right.     "We  should 
hesitate  to  assert  that  they  mean   more   than   '^  whenever 
thereunto   lawfully  and  properly  required  by,"  &c.    It  is 
difficult  to  seo  why,  if  the  Municipality  was  intrusted  by  the 
Legislature  with  the  power  of  adjudication,  it  should  not  have 
been  likewise  intrusted  with  authority  to  carry  into  effect  its 
decisions,  or  why  the  cumbrous  process  of  sending  the  Com- 
missioners or  their  officers  to  a  Magistrate  fcJr  his  warrant,  as 
to  the  issuing  of  which  he  would  be  a  mere  automaton,  should 
have  been  resorted  to.     Wliy  should  the  intervention  of  the 
Magistrate  be  required,  if  ho  were  to  be  powerless  to  check 
illegality  or  oppression,  or  to  inquire  into  the  justice  of  the 
demand  for  taxes  or  the  liability   to  penalties,  and  if  the 
right  to  adjudicate  upon  both  were  to  be  surrendered  to  the 
interested  Municipality  ?     Admitting  in   these  respects  the 
supremacy  of  the  Legislature  (1  Kent  Com.  502,  10th  ed.), 
yet  such  an  intention  it  seems  unreasonable,  without  clear,  an- 
ambiguous,  and  convincing  language  on  its  part,  to  attribute 
to  it,  and  it  would  be  most  unusual  for  any  Legislature  V" 
adopt  such  a  course,  and  for  courts  of  justice  to  assume  th»: 
it  intended  to  do  so.     The  authorities  to  which  we  shall  mr. 
advert  show  how  persistently  courts  of  justice  have  shanne«i 
any  such  assumption,  even  as  regards  the  levy  of  taxes,  afl^l 
that  a  fortiori  have  they  done  so  as  regards  the  levy  of  penai- 
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ties.    Those  decisions  are  foanded  not  upon  any   technical        ^^^' 
doctrine  connected  with  ancient  corporations,  but  upon  two  ».  ' 

general  rules,  old  indeed,  but  which  we  hope  may  never  be-      bvpuji 
come  obsolete  in  British  territory,  either  in  the  East  or  in        *^*^- 
the  West,  namely,  (1)  that  no  man  nor  body  politic  shall  be  the 
judge  in  his   or  their  own  cause,  and  (2)  that  no  man  shall 
suffer  either  in  purse  or  person  without  an  opportunity  of 
being  heard. 

It  should  be  noted  that  Sees.  10  and  12  of  Act-XXVI. 
of  1850  do  not  contain  any  prohibition  to  the  Magistrate's 
proceeding  in  the  usual  way  before  granting  a  warrant  of 
distress;  and  the  existence  of  such  a  provision  as  that  in 
Sec.  3  of  Act  II.  of  1839,  which  expressly  requires  a  Ma- 
gistrate, acting  under  that  and  subsequent  Acts,  to  inves- 
tigate cases  before  he  grants  warrants,  doubled  the  necessity 
on  the  part  of  the  Legislature  to  speak  explicitly  in  Act 
XXVI.  of  1 850  when  referring  in  it  for  the  powers  of  the 
Magistrate  to  Act  II.  of  1839,  if  intending  to  discard  a  pro- 
vision so  important  and  so  just  as  Sec.  3. 

Independently  even  of  express  legislation  to  that  effect, 
it  is  a  general  rule  of  English  law  that  where  a  Magistrate 
grants  a  warrant  in  the  nature  of  execution,  he  is  bound 
first  to  summon  and  hear  the  party  against  whom  it  is  sought, 
unless  the  statute,  under  which  he  acts,  renders  it  perfectly 
clear  that  his  function  is  ministerial  only,  or  in  some  other 
manner  dispenses  with  the  summons  and  hearing. 

In  Rfix  V.  Benn  (o),  which  was  an  application  for  a  man- 
damus against  two  justices  of  the  peace  for  the  county  of 
Cumberland,  to  compel  them  to  grant  warrants  of  distress 
to  levy  poor-rate,  which  the  justices  refused  to  grant,  because 
no  previous  summonses  had  been  sued  out  from  them,  the 
Court  of  King^s  Bench  refused  to  grant  any  such  mandamus. 
Lord  Kenyon,  C.J.,  said:  " The  payment  of  the  poor-rate, 
unless  it  be  set  aside,  must  be  enforced ;  and  if  the  magistrates 
will  not  issue  a  summons  to  the  person  who  refuses  to  pay 
the  rate,  this  court  will  grant  a  mandamus  to  compel  them 
to  do  it ;  but  a  summons  must  precede  a  warrant  of  distress, 

(o)  6T.  R.198. 
vrii. — 8  c  c 
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1871.        which  is  in  the  nature  of  an  execution.     On  the  sammoAs, 

^  '        the  party  may  show  a  sufficient  reason  to  the  magistratea 

Yenku      ^)iy  iiyQ  warrant  should  not  issue,  as  for  instance  that  he  tad 
Bapuji  •'  ' 

€t  a/.  already  paid  the  assessment  to  one  of  the  parish  officers, 
who  has  not  accounted  for  it.  But  it  is  an  inyarfable  maxim 
in  our  law  that  no  man  shall  be  punished  before  he  has  had 
an  opportunity  of  being  heard  :  whereas  if  a  warrant  of 
distress  were  to  be  issued  without  any  previous  summonSj 
the  party  would  have  no  opportunity  of  showing  cause 
why  the  execution  should  not  issue  against  him.''  And  in 
Harper  v.  Carr  {p),  (which  was  an  action  of  trespass  against 
a  churchwarden  for  taking  the  anchor  of  a  ship  as  a  dis- 
tress for  non-payment  of  a  poor-rate  under  a  warrant  of 
magistrates^  and  in  which  action  it  was  held  that  the  magis- 
trates ought  to  be  co-defendants  with  the  churchwarden, 
and  that  the  granting  of  their  warrant  was  a  judicial^  and 
not  a  ministerial  act),  Lord  Kenyon,  C-  J.,  in  referring  to 
an  argument  at  the  bar  that  justices  of  the  peace  act  minis- 
terially in  granting  a  warrant  of  distress  for  non-payment 
of  a  poor-rate,  in  the  same  manner  as  when  they  alhw  a 
rate,  said  {q) :  *'  I  think  that  the  case  of  allowing  a  poor- 
rate  is  the  single  instance  in  which  the  justices  act  minis- 
terially ;  but  there  the  allowance  alone  does  not  put  the 
rate  into  a  state  to  be  enforced,  for  -it  is  still  open  to  an 
appeal  by  any  person  who  thinks  himself  aggrieved.  Bat 
in  the  instance  of  granting  a  warrant  of  distress,  the  justices 

0 

exercise  a  discretion,  after  inquiring  into  the  circumstances 
of  the  case.  It  is  an  essential  rule  in  the  administration 
of  justice,  that  no  man  shall  be  punished  without  being 
heard  in  his  defence;  the  party  must  be  summoned  be- 
fore a  warrant  of  distress  is  granted,  as  we  decided  in 
Rex  V.  Benn ;  and  on  that  summons  many  circumstances 
may  appear  to  show  that  a  warrant  of  distress  ought  not  to 
be  granted.^'  In  2?e;p  v.  Hughes  and  others  (justices  of  the 
borough  of  Stafford),  Patteson,  J.,  said  (r)  :  '^  How  does 
this  case  differ  from  that  of  a  distress  for  a  poor-rate  f  There 
the  justices  have  nothing  to  do  with  making  the  rate,  and 

(p)  7  T.  R.  270,  275.        {q)    Ibid,  p,2h,      (r)    3  Ad.  &  E.  430. 


CROWN  CASES.  55 

DO  control  over  ifc :  and  the  clbuse  in  Statute  43  Eliz.^  c.  2,        ^^^^- 
s.  4,*  empowering  them  to  distrain^  makes  no  mention  of  a  -^Z 

summons.    Yet  it  has   been  repeatedly  held  that  a   sum-      ba'pu« 
mens  must  issue  before  the  warrant  of  distress  for  a  poor-        «'  oL 
rate."  Counsel  replied :  "  Here  a  tribunal  (that  of  the  com- 
missioners) is   expressly   constituted  for    the  purpose    of 
hearing  any  complaint  against  the   assessment.''     Patteson, 
J. :  "  In  the  other  case  (that  of  poor-rate)    the  sessions  are 
such  a  tribunal/'     Cpunsel :  ^'  Here  the  enactments  are  such 
that  the  commissioners  and  magistrates  form  as  it  were 
branches  of  one  court.    The  magistrates  have  no  discretionary 
power  as  to  granting  a  warrant.     The  Act,  indeed,  would  be 
nugatory  if  they   might  take  the  rate  into  consideration 
when  called  upon  to  grant  a  warrant.'^    Patteson,  J. :  "  The 
defendant  might  insist  on  many  things  independent  of  the 
propriety  of  the  rate  ;  for  instance,  that  it  had  never  been 
demanded  of  him."     That  dialogue  in   Rex  v.  Hughes  bears 
very  strongly  upon  the  present  case.  Rex  v.  Hughes  («)  arose 
upon  a  local  Act  of  Parliament  empowering  commissioners 
to  make  paving  and  lighting  rates,   and  to  hear  and  re- 
Ke7e  parties  complainihg  of  such  rates.    The  Act  also  gave 
an  appeal  from  the  commissioners  to  the  sessions.     And 
it  provided  that  on  non-payment  of  rates  for  seven  days  after 
personal  demand,  it  should  be  lawful  for  certain  justices, 
upon  proof  on  oath  of  such  demand  and  non-payment,  to  issue 
a  distress  warrant.     The  justices  being  applied  to  for  such  a 
ivarrant  on  sworn  information,  stating  the  making  of  the 
rate,  and  that  it  was  demanded  and  not  paid,  refused  to  grant 
the  warrant  without  having  the  alleged  defaulter  summoned 
before  them.     The  court  refused  a  mandamus  to  compel  the 
justices  to  issue  a  warrant  without  summoning  the  alleged 
defaulter,  and  farther  held  that  even  if  tlie  Act  authorised  the 

*  The  words  of  that  enactment  are  r  '*  It  shall  be  lawful,  as  well  for 
the  present  as  subsequent  churchwardens  and  overseers,  or  any  of  them, 
by  warrant  from  any  two  such  justices  of  the  peace  as  aforesaid,  to 
levy  as  well  the  said  sums  of  money,  and  all  arrearages,  of  every  one  that 
shall  refuse  to  contribute  according  as  they  shall  be  assessed,  by  distress 
and  sale  of  the  offender's  goods,'*  &c.  Then  followed  a  power  to  commit 
in  default  of  distress. 

(s)    aAd.  &£.  42a 
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1871.       justices  to  grant  a  warrant  mithaiit  summons,  they  neverthelets 
^  •  *        acted  rightly  in  not  so  granting  it     Lord  Denman^  C  J.,  in 
Ybnku       ^^^^  ^j^Q^  ^f^j,  referring  to  the  ruling  on  the  Stat.  43  Eliz., 
et  al.        c.  2,  that  a  summons  must  issue  before  warrant  of  distress 
for  poor-rate^   said:   ''Why   should  we    suppose  that  the 
Legislature  intended  any  different  mode  of  proceeding  under 
the  present  Act.     Nothing  can  be  more  unreasonable  than 
the  course   here    proposed;   and  unless  it   were  expreul^ 
directed  by  Act  of  Parliament,  I  should  think  that  magis- 
trates  ought  not  to  proceed  to  the  arbitrary  act  of  issuing 
a  warrant  without  calling  upon  the   party  to  show  whetlier 
he  had^  or  had  not^  in  fact^  paid  the  rate^  or  why  it  had  not 
been  paid.     In   my  opinion^   the  magistrates  in  the  case 
have  done  themselves  honour  by  refusing  so   to  proceed." 
Littledale^  J.^  and  Williams^  J.,  concurred^  as  did  also  Patte- 
son,  J.,  who  in  giving  his  judgment  said  :  "  It  is  not  neces- 
sary to  the   construction  we  are  giving  the  statute  to  say 
that  the  justices  are  invested  with  a  power  over  the  rate ; 
nor  are  they.     The  whole  object  of  the  soimmons  would  be, 
that  the  party  might  be  heard  to  show  cause  why  he  shoold 
not  pay  the  rate.     At  all  events  the  Act  does  not  compel  ihe 
justices  to  issue  a  warrant  without  calling  tlie  party  before 
them."    A  still   stronger  case  than  Rex  v.  Hughes  is  that 
of  Painter  v.  The  Liverpool  Oas  Company  (f).     The  statute 
establishing  the  defendants'  company  enacted  that  if  any 
person  should  refuse  or  neglect,  for  ten  days  after  demand, 
to  pay  any  rent  due  from  him  to  the  company  for  the  supply 
of  gas,  such  rent   should  be  recovered  by  the  company  or 
their  clerk,  by  warrant  of  any  justice  of  the  peace  for  the 
town,  &c.,  and  it  should  be  lawful  for  the  company,  or  their 
clerk,  or  any  person  acting  under  their  authority,  with  such 
warrant,  to  levy  the  sum  so  due  by  distress  and  sale  of  the 
goods  of  the  party  so  neglecting  or  refusing  to  pay,  or  the 
same  might  be  recovered  by  action,*'  Ac.    In  an  action  of 
trover  brought  against  the  company  by  a  party  distrained 
upon,  it  was  held  that  a  warrant  so  issued  by  a  justice,  without 
previously  summoning  and  hearing  the  party  to  be  distrained 

(0  3  Ad.  &  £.  433. 
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upoD,  was  illegal^  though  a  summons  and  hearing  were  not        ^^^1- 
in  terms  required  by  the  Act.     The  company  endeavoured         •  ^, ' 
to  justify  under  that  warrant,  and  stated  that  it  was  issued      J^,^^^ 
upon  the  complaint  of  their  collector,  and  that  he,  by  virtue        et  oi. 
of  it,  and  under  their  authority,  seized  the  plaintiff's  goods 
for  the  purpose  of  levying  a  sum  owing  by  him  to  them, 
aud  duly  demanded  according  to  the  Act.     The  court,  how- 
erer,  held  that  the  warrant,  although  it  would  have  protected 
the  clerk  or  an  officer,  was  no  justification  to  the  company, 
they  not  having  acted  in  obedience  to  it,  but  put  it  in  force 
as  parties.    The  court  then  expressed  their  approbation  of 
the  doctrine  of  Lord  Kenyon,  C.J.,  in  Rex  v.   Benn  and 
Harper  v.   Carr.     Littledale,  J.,  in  particular,  said :  "  The 
warrant  here  is  in  the  nature  of  an  execution ;  and  both 
upon  the  principle  stated  in  Rex  v.  Benn,  and  in  common 
justice,  such  process  ought  not  to  issue  without  a  hearing  of 
the  party  :"  and  Williams,  J. :  "  I  never  heard  the  proposition 
doubted  that  a  party  is  not  to  suffer  in  person  or  in  purse 
without  an  opportunity  of  being  heard." 

In  the  Rules  of  all  four  of  the  municipalities  (Balsdd,  Sdrat, 
Malcolm  Pet,  and  Ahmed&bdd),  the  fines  are  directed  to  be 
credited  to  those  municipalities  respectively.  In  adjudicating 
upon  the  liability  of  particular  individuals  to  those  fines,  as 
well  as  to  the  taxes,  those  municipalities  would  be  adjudi- 
cating in  their  own  cause.  How  completely  hostile  the  law 
is  to  allowing  a  municipality  to  decide  upon  questions  in 
which  it  is  interested,  is  shown  by  Hesketh  y.  Braddock  {v),  in 
which  a  bye-law  of  the  corporation  of  Chester  that  none  but 
freemen  of  the  city  of  Chester  shall  keep  shop  within  it,  and 
which  confined  the  action  of  debt,  to  be  brought  by  the  city 
treasurer  for  recovery  of  the  penalty,  to  the  Portmote  Court, 
where  none  but  the  sheriff  or  coroner  (who  must  be  free- 
men) can  array  a  jury,  was  held  to  be  a  void  bye-law. 
Lord  Mansfield  said :  "  The  minuteness  of  the  interest 
won't  relax  the  objection.  For  the  degrees  of  influence 
can't  be  measured;  no  line  can  be  drawn,  but  that  of  a  total 
exclusion  of  all  degrees  whatsoever." 

(«)  3  Burr.  1847. 
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1^71.  The  principle  whicli  prevailed  in  tliat  case  was  also  laid 

<y  down  in  the  strongest  possible  manner  in  Day  v.  Savadge 

Jr*'"       (y) ;   and  see  1   Ro!le  Ab.    367,  pi,   7.     The  case  of  Tk 

Ba  FUJI  ^     ^  '  '  ^ 

etal.  Stationers'  Company  y,  Salisbury  (w)  was  an  action  of  debi 
for  a  penalty  upon  a  bye-law  of  the  company  '*  that  the 
master,  wardens,  and  assistants,  or  major  part  of  them, 
should  from  time  to  time  elect  such  members  as  they  think 
£t  into  the  livery,  and  if  any  person  so  elected  refuse  to 
accept  the  same  office,  &c.  without  a  reasonable  excuse,  to 
be  approved  by  the  court  of  assistants,  that  the  person  so 
refusing  should  forfeit  £40."  The  declaration  recited  the 
bye-law,  averred  the  election  of  the  defendant  by  the  livery, 
his  refusal  to  accept  the  office,  per  quod  oA^tio  accremtj  4c., 
and  that  he  had  no  reasonable  excuse.  The  defendant 
demurred,  because,  as  was  argued  for  him  by  Northey,  (I) 
the  bye-law  was  bad,  as  making  the  company  the  judges 
of  the  reasonableness  of  the  excuse ;  for  which  he  cited  I 
Rolle  Ab.  364,  pi.  7;  and  Dr.  Bonham's  Case  (x).  (2) 
Even,  if  the  bye-law  were  good,  there  was  no  good  breach 
of  it  assigned,  as  it  was  not  shown  that  he  had  been  sum- 
moned by  the  company  to  show  causo  why  the  penalty 
should  not  be  inflicted.  Sir  Bartholomew  Shower,  for  the 
company,  argued  (inter  alia)  that,  the  defendant  having 
demurred,  the  averment,  that  he  had  no  reasonable  excuse, 
must  be  taken  to  be  true,  and  that  the  bye-law  was  good. 
Holt,  C.  J.,  said :  "  Here  the  cause  of  excuse  is  to  be  ap- 
proved by  them  (the  court  of  assistants),  so  that  if  it  were 
reasonable  and  not  approved,  the  party  would  be  without 
remedy;  and  we  cannot  here  reject  that  part; 'where a 
parcel  of  bye-laws  come  before  us  together,  some  good 
and  some  bad,  they  may  be  severed;  but  not  so  where 
the  sense  is  entire,  as  in  this  case.'^  Sir  B.  Shower: 
"  Suppose  it  were,  upon  due  proof,  to  be  allowed  by  a 
certain  officer,  sure  that  were  good.''  Holt,  C.  J. :  "I  doubt 

(t?)  Hob.  R.  85,  87. 
(uj)  Comberbnch   221.— See  also  CterAe  v.   Tacket,  2  Veutris  182; 
S.  C.  3LeviDz28l. 

(x)  8  Rep.  114  a  J  and  see  Frascr's  note  (c)  at  p.  118  a  (3/5). 


CROWN  CASES.  59 

that."    Sir  B.  Shower:     "  This  bye-law  was  signed  by  the       1871. 

Lord  Chancellor  Finch/'     Per   Curiam:  " 'Tis   never  the        ^r* 

better  for  that,  for  that  is   done  of  course.     So   we  used      Jknku 

Ba'puji 

to  do  in  the    Circuits   (y)  ;  but   if  the  orders   (bye-laws)        etal. 
be  not  good,  let  the  parties  look  to  that  at  their  peril." 
The  Reporter  mentions  that  ''the  court  inclined  for  the 
defendant"  upon  both  points,  but  recommended  a  reference 
of  the  dispute  to  the  Lord  Mayor. 

We  are  not  aware  that  there  is  any  good  reason  for 
expecting  a  greater  degree  of  impartiality  from  a  Mofussil 
Municipality  than  from  an  English  Municipality  or  other 
public  body,  so  as  to  warrant  any  supposition  that  the  Indian 
Legislature  intended  to  lay  down  a  rule  for  India  different 
from  that  which  prevails  in  England. 

Of  the  numerous  instances  in  which  the  same  rule  has 
boon  applied  to  individuals,  and  that  neither  the  Judge 
himself  may  decide  his  own  cause  nor  even  his  deputy, 
it  is  sufficient  to  refer  to  Dimes  v.  The  Grand  Junction 
Canal  (z),  where  a  decision  of  Lord  Chancellor  Cottenham 
was  set  aside  on  the  ground  that  he  was  interested ;  and 
to  The  City  of  London  v.  Wood  (a),  and  TJie  Mayor  of 
Hereford' 8  Case  {b). 

For  these  reasons  we  think  that  we  ought  to  abide  by 
the  principle  of  the  decision  in  Reg.  v.  Kilidas  Eeval  (c),  that 
the  Legislature  has  not,  by  Act  XXVL  of  1850,  conferred 
upon  or  authorised  municipalities  to  assume  judicial  powers ;  . 
but  even  if  the  point  could  be  regarded  as  doubtful,  we 
think  that  the  rule  stare  decisis  is  here  properly  applicable. 
That  case  has  not  only  been  followed  here,  but  was  not, 
when  decided,  new  doctrine.  This  appears  from  Reg,  v. 
Malharji  (d),  in  which  the  same  Judges  who  afterwards  de- 
cided Reg,  V.  Kalidas  Keval,  though  holding  that  under  the 
Criminal  Procedure  Code,  as  it  then  (November  1866)  stood, 
&  Subordinate  Magistrate  had  not  jurisdiction  to  try  an 

(y)  See  1  Rolle  Ab.  363.  (z)  3  Ho.  of  Lds.  759. 

(a)  12  Mod.  Rep.  669,  686;  1  Salk.  397.  (6)  I  Salk.  396. 

(c)  5  Bom.  H.  C.  Rep.,  Cr.  Ca.  10.  {d)  3  Ibid.  36. 
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^871. offender  against   one  of  the   rules   of  the   Municipality  of 

^^  Pund,   made  under    Act  XXVT.    of  1850,  Sec.  vii.,  cl.  5, 

YiNKu       stated  their   opinion  to  be  that  a  Full  Power  Magistrate 

et  al  would  have  had  jurisdiction  to  try  him.  And,  since  Act 
VIII.  of  1869,  amending  the  Criminal  Procedure  Code,  was 
passed,  it  has  been  held  by  Lloyd  and  Kemball,  J  J.,  that  a 
Subordinate  Magistrate  may  try  an  offender  against  rules 
made  by  a  Municipality  (Egatpurd)  under  Act  XXVI.  of  1850, 
Sec.  T—r-  Beg*  v.  Dharmaya  valad  Sangipa  {e) — inasmuch  as 
the  last  part  of  the  Schedule  to  Act  VIII.  of  1869,  headed 
''  Offences  against  other  laws,^'  empowers  "  any  Magistrate" 
to  try  such  offences  "  if  punishable  with  fine  only,  or  witi 
imprisonment  for  less  than  one  year,"  the  court  being  of 
opinion  that,  as  the  explanatory  note  No.  7  at  the  head  of 
that  schedule,  namely, "  The  last  part  of  this  schedule, 
headed  '  Offences  against  other  laws,'  shall  not  be  taken  to 
alter  or  affect  any  special  provision,  contained  in  snch 
laws,  regarding  the  procedure  to  be  followed  in  the  case  of 
offences  made  punishable  thereby,''  related  only  to  ppocedure, 
'  and  not  to  jurisdiction,  it  did  not  prohibit  the  cognisance  of 
such  cases  by  Subordinate  Magistrates,  provided  that  the 
offence  be  punishable  by  fine  only,  or  with  imprisonment  for 
less  than  one  year.  We  agree  with  our  brothers  Lloyd  and 
Kemball  in  thinking  that  the  amended  Schedule  C.  P.  C. 
gives  jurisdiction  to  Subordinate  Magistrates  to  punish 
breaches  of  Municipal  Rules.  The  exception  in  Sec.  21  of 
the  Criminal  Procedure  Code,  of  "  offences  which  are  by  any 
such  law  made  punishable  by  some  other  authority  therein 
specially  mentioned,"  has  not  been  overlooked  by  us.  The 
case  of  Regl  v.  Hird  Jiva  (/),  'decided  upon  Reg.  XXI. 
of  1827,  Sec.  7,  wherein  the  Zilla  Magistrate  is  speciaDy 
designated,  and  other  Magistrates  impliedly  excluded,  is 
an  instance  of  such  an  exception.  But  the  phrase  used  in 
Act  XXVI.  of  1850,  Sec.  10,  is ''  every  Magistrate /'and 
we  do  not  feel  compelled  to  resort  to  the  definition  in 
Act  II.  of  1839,  Sec.  4,  to  narrow  the  scope  of  that  phrase, 
which  is  in  itself  sufficiently  wide  to  include  ''any  Magi>- 

(0  8  Bom.  H.  C.  Rep.,  Cr.  Ca.  12.  (/)  7  /Wrf.  59. 
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bate"  within  the  meaning  of  the  last  part  of  the  amended       1^71. 
Schedule  of  the  Criminal  Procedare  Code  jnst  mentioned^  ^, ' 

Tenku 

On  the  question  whether  Bole  29  of  the  Balsad  Rules  (as  Ba'puji 
it  stood  before  it  was  modified  by  Bule  55),  or  Bole  29 
of  the  Surat  Rules  (as  it  now  appears  to  stand),  is  divi- 
sible, i.e.,  can  be  held  good  as  to  the  penalty  and  as  to  the 
mode  of  levying  it,  but  void  only  as  to  the  mode  of  adjudica^ 
tion;  and  whether  Rule  17  of  the  Ahmedibdd  Rules  (before 
it  was  modified  by  the  operation  of  Rule  52)  may  be  regard- 
ed as  divisible,  i.e.,  good  as  to  the  penalty,  and  void  only 
as  to  the  mode  of  adjudication  and  the  mode  of  levying  the 
penalty,  we  simply  point  out  the  authorities,  and  deem  it 
unnecessary  now  to  express  an  opinion. 

Chief  Baron  Comyn  in  his  Digest,  Bye-law  (C.  7)  says: 
"  A  bye-law,  being  entire,  if  it  be  unreasonable  in  any 
particular,  shall  be  void  for  the  whole  ;  as  if  the  penalty 
be  unreasonable,  or  to  be  levied  by  imprisonment,  sale, 
&c.  &C.''  In  Bex  v.  Faversham  {g)  Lord  Kenyon,  C.  J.,  said  : 
"Though  a  bye-law  may  be  good  in  part  and  bad  in 
part,  yet  it  can  be  so  only  where  the  two  parts  are  entire 
and  distinct  from  each  other."  Watson,  B.,  in  giving  judg- 
ment in  The  Blackpool  Board  of  Health  v.  Berunett  {h)  ob- 
served :  "  Although  the  old  rule  of  law  to  be  found  in 
Com.  Dig.,  Bye-law  (C.  7),  which  says  that  a  bye-law  bad  in 
part  is  bad  in  the  whole,  is  qualified  to  this  extent,  that,  if  the 
good  part  is  independent  and  unconnected  with  the  bad,  the 
good  part  would  be  valid  and  binding :  Bex.  v.  Faversham.'^ 

It  is  not  quite  just  to  C.B.  Comyn  to  represent  him  as 
laying  down  generally  that  a  bye-law,  bad  in  part,  is  bad  in 
the  whole,  for  he  guarded  his  remark  with  the  words  'T)eing 
entire;"  wliich  are  equivalent  to  ''if  indivisible,''  and  such 
VFas  recognised  to  be  his  meaning  by  the  Court  of  Queen's 
Bench:  Beg.  v.  Lundie  {%).    That  case  is  itself  deserving 

(S)    8  T.  R.  352,  356, 
[h]  4  H.  &  N.  137.  138;  see  idso  Eden  v.  Foster,  2  P.  Wms.  327.    Ai 
to  a  Canadian  ordinance  good  in  part  and  void  in  part,  see  Forsyth's 
Caies  and  Opinions,  465. 

(0  8  Jnr.,  N.  S.,  640,  641,  a  better  report  than  that  in  31  L.  J.,  N.  S., 
lo7  Mag.  Ca. 

VIII. — 9  c  c 
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___l?ZL_of  notice  as  one  in  which  a  bye-law  was  held  to  be  bad 
^,  '        in  part  and  good  in  part.     There  one  of  the  bye-laws  node 

Yenku  Yyj  ^Ijq  ^'pasture  masters"  of  the  common  pastures  of  tlie 
etol  borough  of  Beverley,  under  the  6th  Wm.  IV.,  c.  70,  passed 
to  provide  for  the  proper  regulation  thereof,  provided  that 
'^  if  any  person  shall  stock  and  depasture  (inter  alia)  a  vi- 
cious horse  on  any  part  of  the  common  pastures,  then,  and  in 
every  such  case,  the  person  or  persons  so  offending,  and  the 
owner  or  owners  of  the  said  stock  and  cattle^  shall  reaped- 
ively  forfeit  and  pay  for  every  such  offence  the  sum  of  £5." 
The  court  held  that  so  much  of  the  bye-law,  as  referred  to 
the  infliction  of  the  fine  upon  the  person  actually  transgress- 
ing the  same,  was  divisible  from  that  portion  which  referred 
to  the  owner  of  the  stock ;  that  the  former  part  of  the  bye- 
law  was  reasonable  and  good,  and  might  stand  independently 
pf  the  latter  part,  which  subjected  the  owner  to  the  penalty, 
which  if  bad,  as  being  unreasonable,  might  be  rejected.  The 
Judges  dwelt  much  upon  the  word  ''  respectively"  as  aiding 
in  a  division  of  the  good  from  the  bad  portion  of  the  bye-law. 
Crompton,  J.,  said:  "The  passage  in  Comyn's  Digest  most 
be  held,  I  think,  to  apply  to  those  cases  where  a  bye-law 
is  in  its  nature  indivisible ;  there,  undoubtedly,  if  bad  in  any 
particular,  it  must  be  held  to  be  bad  altogether ;  but,  for  the 
reasons  I  have  stated,  this  rule  is  here  inapplicable/'  The 
opinion  of  Holt,  C.J.,  in  The  Stationers'  Company  v.  Sdlf- 
bury  (j),  already  mentioned,  appears  to  have  been  that  the 
bye-law  there  was  indivisible,  and,  therefore,  wholly  void. 
In  Clarke  v.  Tuclcett  (fc)  a  similar  conclusion  seems  to  have 
been  arrived  at  with  respect  to  a  bye-law  made  by  the  cor- 
poration of  Exeter. 

We  are  of  opinion  that  Rule  29  of  the  Balsdd  Rules  (before 
it  was  partially  rescinded  by  Rule  55)  was,  and  Role  29  ef 
the  Sdrat  Rules  (as  it  now  appears  to  stand)  is  bad,  so  far  at 
all  events  as  the  right  to  adjudicate,  upon  the  liability  of  any 
offender  against  those  rules  to  the  penalties  which  they  pJD> 
ported  to  authorise,  was  reserved  to  the  Municipality.  Th*^ 
same   vice  existed  id  Ahmedabad  Rule  17  before  it  wa? 

0)  Comberbach  22*1.    (*)   2  Ventris  182,  S.  C. ;  3  Ufinz  281. 
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partly  rescinded  by  Rale  52,  with  this  additional  defect,  that       1871. 
the  right  to  levy  the  penalties  was  reserved  to  the  Munici-  ^z' 

pality,  in  direct  contravention  of  Sees.  10  and  12  of  Act     J^^^^ 

iJA  PUJI 

XXVI.  of  ]  850.  et  ah 

We  think  that  in  the  Balsdd  cases  the  Subordinate  Magis- 
trate had  jurisdiction,  and  that  the  convictions,  therefore, 
ought  not  to  have  been  annulled. 

In  the  present  case  from  Malcolm  Pet,  we  think  that  the 
Magistrate  F.  P.  also  had  jurisdiction,  and,  therefore,  that 
this  court  ought  not  to  interfere  with  the  convictions  and 
sentences.  ,  ,  z 

Keg.  v.  Ka'stya'  Ra'ma'  et  al. 

Jwrisdietion^-High  Seas  toithin  three  miles  from  shore — British  India,      a    ^  9t\ 

Territorial  Umits  o/— 12  ^  13  Vict.,  c.  96—23  ^  24   T%ct„  c.  88 ^^^  ^' 

Power  to  legislate  for  High  Seas — Mischief— Ind.  Pen,  Code,  Sees,  425 
and  427, 

m 

An  offence  committed  on  the  high  seas  but  within  three  miles  from  the 
coast  of  British  India,  as  being  committed  within  the  territorial  limits  of 
British  India,  is  punishable  under  the  provisions  of  the  Indian  Penal 

Code. 

The  ordinary  Criminal  Courts  of  the  country  have  jurisdiction  over 
such  offences  by  virtue  of  the  Stat.  12  &  13  Yict.,  c.  96,  ss.  2  and  3,  ex- 
tended to  India  by  Stat.  23  &  24  Vict.,  c.  88. 

Semble.  The  Governor  Generd  of  India  in  Council  has  no  power  to 
legiiilate  for  offences  committed  on  the  high  seas  outside  the  territorial 
limits  of  British  India,  though  he  has  power  to  legislate  in  respect  of  of- 
fences committed  on  the  high  seas  within  three  miles  of  its  coasts. 

Meaning  and  effect  of  Stat.  12  &  13  Vict.,  c.  69,  ss.  2  and  3,  consi- 
dered. 

The  Queen  t.  Thompson  (1  Beng.  L.  Rep.,  O.  Cr.  J.  1)  commented  on. 

Where  certain  of  the  inhabitants  of  the  village  of  Manori,  in  the  Thani 
District,  sallied  out  in  boats  and  pulled  up  and  removed  a  number  of  fish- 
ing-stakes lawfully  fixed  in  the  sea  within  three  miles  from  the  shore  by 
the  villagers  of  a  neighbouring  village :  it  was  held  (I.)  that  a  Magistrate 
F.  P.  in  the  Thini  District  had  jurisdiction  over  the  offenders ;  (II.)  that 
the  Indian  Penal  Code  was  the  substantive  law  applicable  to  the  case ; 
and  (III.)  that  the  offence  amounted  to  mischief  within  the  meaning  of 
Sees.  425  and  427  of  that  Code. 

THIS  was  an  application  to  the  High  Court  for  the  exercise 
of  its  extraordinary  criminal  jurisdiction. 

<The  facts  of  the  case  and  the  nature  of  the  application  are 
fully  set  out  in  the  judgments  delivered. 
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1871.  Brandon   (with    him   Shintarim  Nirayan    and    Vithm 

^•^^'        Ohanasham)  for  the  applicants. 

Ba'mI^'         iei^Ar  (with  him  Dhirajlil  Mathuradaay  for  the  Crown. 

**  "*'•  Cut.  adv.  vult 

Kemball^  J. : — The  facts  appear  to  be  shortly  these. 

Upon  the  sea-shore  twenty  miles  north  of  Bombay  is 
situated  the  village  of  Yerangal^  the  inhabitants  of  which  are 
by  profession  toddy-drawers.  Further  north  of  Yerangal  Ke 
two  fishing  villages— one^  Mflayni^  about  a  mile  and  a  half 
northwards  but  slightly  inland  on  a  creekj  and  the  other, 
Manori^  from  three  to  four  miles  due  north  of  Yerangal. 
Both  these  villages  have  claimed  for  some  fifty  years  the 
exclusive  right  to  fish  in  the  sea  opposite  Yerangal  by  means 
of  stakes — described  as  being  some  sixty  or  seventy  feet  in 
length  and  of  considerable  circumference — driven  in  the  sea» 
at  some  distance  out  at  the  close  of  the  monsoon^  and  nearer 
in  — i.  e.j  about  a  mile^  or  a  mile  and  a  half,  from  the  shore, 
in  the  month  of  March.  In  March  last  the  M^vni  fisher- 
men put  down  a  number  of  their  stakes  in  front  of  the  shore 
of  Yerangal  village,  and  were  pursuing  their  calling,  when  one 
morning  towards  the  end  of  April  the  Manori  villagers  sallied 
forth  en  masse  in  boats,  and  pulling  up  the  said  stakes 
brought  them  to  shore.  For  this  act  the  latter  were  tried 
and  convicted  by  the  F.  P.  Magistrate,  Mr.  Mulock,  under 
three  heads,  namely,  Ist^  being  members  of  an  unlawAil 
assembly  held  for  the  purpose  of  committing  niiischief; 
2nd,  mischief;  and  3rd,  theft;  though  they  were  only  sen- 
tenced to  punishment  under  the  2nd  and  3rd  heads,  the 
purpose  of  the  unlawful  assembling  having  been  accoiQ- 
plished.  Against  these  convictions  the  accused  appealed 
to  the  Session  Judge  of  Thdnd,  who  afilrmed  the  first  two 
convictions,  but  held  that  the  charge  of  theft  was  not  sustain- 
able, there  being  no  proof  of  an  aaiimtis  furandi ;  and  the 
case  now  comes  before  this  court  for  the  exercise  of  its  ex- 
traordinary jurisdiction,  on  the  grounds,  \st,  that  the  Magis- 
trate had  no  jurisdiction  in  the  case,  and,  even  if  he  had  juris- 
diction, there  was  noofience  under  the  Penal  Code;  and,2nJ| 
that  there  was  no  legal  evidence  in  the  case  of  the  commission 
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of  mischief  under  Sec.  427  of  the  Penal  Code  (the  Session  1871. 

Judge  having  founds  with  reference  to  the  conviction  for  ^®' 

theft,  that  there  had  been  no  ''  dishonest''  removal,  and  the  [Ka'stya' 

complainants  having  no  legal  right  to  place  the  stakes  where  ^e  aL 
they  did). 

The  question  of  jurisdiction  was  hardly  mooted  in  argu- 
ment, but  it  was  strongly  urged  against  the  convictions  still 
subsisting  that  the  law  applicable  was  not  that  of  the  Penal 
Code,  but  the  English  law — the  eflfect  of  12  &  13  Vict.,  c.  96, 
and  23  &  24  Vict.,  c.  88,  s.  1,  being  to  apply  the  Indian 
Procedure  to  the  substantive  Criminal  law  of  England ;  that 
the  defendants  acted  in  good  faith,  believing,  under  certain 
orders  of  the  M&mlatd^r,  that  they  had  exclusive  right  to 
the  fishery,  their  object  being  to  assert  their  own  right,  and 
not  to  cause  wrongful  loss  to  the  complainants  ;  that  as  the 
title  to  fish  was  common,  the  defendants  could  not  be 
punished  for  removing  the  stakes,  no  injury  having  been 
done  to  them  or  to  the  nets ;  and  that  there  was  no  ''  show 
of  criminal  force''  to  constitute  an  unlawful  assembly. 

The  first  question  which  presents  itself  for  consideration 
is,  whether,  assuming  that  the  defendants  acted  contrary  to 
the  provisions  of  the  Indian  Penal  Code,  they  were  liable  to 
punishment  under  it — ^in  other  words,  whethw  they  com- 
mitted any  ofience^within  the  territories  of  British  India.  It 
appears  to  be  without  doubt  that  the  act  which  was  held  to 
constitute  mischief  was  committed  upon  the  sea  beyond  low- 
water  mark,  though  within  three  miles  of  the  open  sea-shore : 
80  that,  though  it  may  be  taken,  on  the  authority  of  The 
Queen  v.  Musaon  (a)  and  Embleton  v.  Brown  (6),  that  part 
of  the  sea  between  liigh  and  low  water  is  within  the  body  of 
the  adjacent  land,  and,  therefore,  within  the  local  jurisdiction 
of  the  courts  of  criminal  justice,  it  will,  I  think,  be  readily 
admitted  that  after  low-water  mark  is  passed,  at  which  point 
the  "high  seas"  commence,  the  land  ceases,  and  with  it  the 
local  jurisdiction.  Primarily  the  jurisdiction  to  try  ofiences 
comnutted  on  the  high  seas  is  vested  in  the  Admiralty  Court 
(into  the  origin  and  constitution  of  which  it  is  unnecessary 

(a)  8  £.  &  B.  900.  [b)  30  L.  J.,  M.  C.  1. 
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^^^'  here  to  inquire),  but  by  23  &  24  Vict.,  e.  88,  in  connectiaD 
V,  *  with  12  &  13  Vict.,  c.  96  (which  extended  to  the  colonies 
^^^ua!  generally,  and  excepted  "  all  such  parts  and  places  as  are 
et  oL  under  the  Government  of  the  East  India  Company^'))  i^  ^^ 
enacted  that  '^  if  any  person  in  British  India  shall  be  charged 
with  the  commission  of  any  treason,  piracy,  felony,  robbeiy^ 
murder,  conspiracy,  or  any  other  offence,  of  what  nature  so- 
ever, committed  upon  the  sea  or  in  any  haven,  river,  creek, 
or  place  where  the  Admiral  has  power,  authoriiy,  or  jorisdic- 
tion ;  or  if  any  person  charged  with  the  conmiission  of  any 
such  offence  upon  the  sea,  or  in  any  such  haven,  river,  creek, 
or  place,  shall  be  brought  for  trial  to  British  India,  then,  and 
in  every  such  case,  all  magistrates,  justices  of  the  peace, 
public  prosecutors,  juries,  judges,  courts,  public  officers, 
aud  other  persons  in  India,  shall  have  and  exercise  the  same 
jurisdiction  and  authorities  for  inquiring  of,  trying,  hearing, 
determining,  and  adjudging  such  offences,  and  they  are 
hereby  respectively  authorised,  empowered,  and  required  to 
institute  and  carry  on  all  such  proceedings  for  the  bringing 
of  such  persons  so  charged  as  aforesaid  to  trial,  and  for  and 
auxiliary  to,  and  consequent  upon,  the  trial  of  any  such  person 
for  any  such  offence  wherewith  he  may  be  charged  as  afore- 
said as  by  the  law  of  British  India  would  and  ought  to  have 
been  had  and  exercised  or  instituted  and  carried  on  by  them 
respectively  if  such  offence  had  been  committed,  and  such 
person  had  been  charged  with  having  committed  the  same, 
upon  any  waters  situate  within  the  limits  of  British  India, 
and  within  the  limits  of  the  local  jurisdiction  of  the  Courts  of 
Criminal  Justice.^'  So  that  now  the  so-called  Mofussil  Courts 
have  jurisdiction  over  persons  brought  before  them  cbarged 
with  the  offences  committed  in  places  where  "  the  Admiral 
has,  or  pretends  to  have,  power,  authority,  or  jurisdiction : " 
vide  28  Hen.  VEII.,  c  15,  s.  1.  But,  it  is  argued,  the 
effect  of  the  above  enactment  is  not  to  extend  the  provisions 
of  the  Penal  Code  to  offences  committed  on  the  high  Beat,  it 
having  been  distinctly  provided  im  Sec.  2  of  12  &  18  Vict., 
c.  96,  that  the  person  convicted  "  shall  be  subject  and  liable 
to,  and  shall  suffer,  all  such  and  the  same  pains  and  penalties 
and  forfeitures  as  by  any  law  or  laws  now  in  force  persons 
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convicted  of  the  same  respectively  would  be  subject  and  1871. 

liable  to  in  case  sucli  ofifence  had  been  committed  and  were  «  ' 

inquired  of,  tried,  heard,  determined,  and  adjudged  in  Eng-  ^^'"*f 

land,  any  law,  statate,  or  usage  to  the  contrary  notwithstand-  et  ok 

ing- 

And  in  support  of  this  contention  we  are  referred  to  the    \  /   *     /  /ft 

judgments  of  this  court  in  Reg.  r.Elmstone^  Whitwell,  et  al.  4 1  f  1  f/frv^^*'  p  *T  •^ 
(f),  and  of  the  Bengal  High  Court  in  ifey.  v.  Thompson  (d)^ 
Having  carefiiUy  considered  the  question,  I  am  decidedly  of 
opinion  that  the  Penal  Code  is  not  applicable  to  offences 
committed  on  the  high^seas  and  without  the  territories  of 
British  India,  and  that  a  subject  of  the  Queen  prosecuted 
for  an  offence  so  committed,  and  not  on  board  a  foreign 
ship,  must  be  charged  with  an  offence  against  the  English 
law.  No  doubt  this  conclusion  involves  the  absurdity  that  a 
resident  of  British  India  may,  by  proceeding  out  a  certain 
distance  from  the  shore,  commit  with  impunity  that  which  is 
a  crime  under  the  Penal  Code  but  which  is  not  an  offence 
by  the  English  law,  e.j'.,  adultery. 

However,  I  must  observe  that  in  neither  of  the  cases  above 
quoted  was  the  question  involved  as  to  the  liability  under 
the  Penal  Code  for  an  offence  committed  on  the  high  seas 
bat  within  three  miles  of  the  shores  of  India  (though  in  the 
former  case  the  learned  Chief  Justice  of  this  court  made  some 
valuable  observations  on  the  point  in  the  course  of  judg- 
ment) ;  and,  after  giving  the  subject  the  best  consideration 
I  can,  I  am  impelled  to  concur  in  the  opinion  of  a  learned 
Judge  of  the  Madras  High  Court  (HoUoway,  J.),  who  is 
said  to  have  suggested  in  Reg,  y.  Irvine^  1st  Mad.  Sessions 
1867 — vide  Mayne^s  Commentaries  on  the  Penal  Code,  6th 
ed.,  p.  9 — where  an  offence  was  committed  within  three 
miles  of  the  shores  of  India,  that  "  the  locality  was  within 
the  territories  of  British  India,  as  defined  in  Sections  1 
and  2  of  the  Indian  Penal  Code.^'  It  seems  to  be  settled 
law,  according  to  the  current  of  modem  authority,  that  the 
general  territorial  jurisdiction  of  a  State  extends  into  the  sea 
as  far  as  a  cannon-shot  will  reach,  which  is  usually  calculated 

(c)  7  Bim.  11.  C.  Rep.,  Cr.  Ca.  89.    (rf)  1  Beng.  L.  Rep.,  0.  Cr.  J.  1. 
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1871.       to  be  a  marine  league,  or  three  miles  (fortunately  for  the  pnr- 

y/       poses  of  the  present  case  we  maj  rest  contented  with  this 

^^^^*^*     calculation) :  so  that  the  ordinary  rule,  by  which  the  privaie 

et  al       vessels  of  every  nation  on  the  high  seas  are  subject  to  the 

jurisdiction  of  the  State  to  which  they  belongs  ceases  to  operate 

when  such  vessels  enter  that  part  of  the  sea  which  is  infra 

^  \  NS    L         I    V  V^^^^^^^  of  any  other  State^  albeit  they  continue  to  be  boand 

V  vlrf'^v  'jj^  ^  ^y  ^q{p  Qy^j^  municipal  laws.   If,  then,  a  State  may  claim  excln- 

sive  jurisdiction  on  the  sea  to  the  extent  of  a  marine  league 
from  low- water  mark  of  the  nearest  land,  as  seems  to  me  to 
be  sufficiently  established  by  the  cafes  of  Bolet  v.  The  Q^€m 
{e)  and  The  Queeny.  Anderson  (/),  it  is,  I  apprehend,  impossi- 
ble to  avoid  the  necessary  conclusion  that  ^&6  territories,  strict- 
ly speaking,  of  a  State  include  not  only  the  compass  of  lani^ 
in  the  ordinary  acceptation  of  the  term,  belonging  to  sacli 
State,  but  also  that  portion  of  the  sea  lying  along  and  wash- 
ing its  coast,  which  is  commonly  called  its  maritime  territory. 
I  fail  to  discover,  in  the  absence  of  special  legislation  on  the 
subject,  any  ground  for  distinguishing  between  offences  (of 
a  like  character)  committed  in  different  portions  of  a  State's 
territory.  That  being  so,  I  find  on  the  points  under  consi- 
deration that,  although  the  alleged  offence  of  mischief  was 
committed  without  the  District  of  Th^&,  the  Magistrate 
F.  F.  was  empowered  by  statute  to  take  cognisance  of  it,  and 
that  as  the  venue  of  such  offence  was  within  the  territories 
of  British  India,  the  charge  was  rightly  laid  under  the  In- 
dian Penal  Code,  the  2ud  section  of  which  provides  that 
'^  every  person  shall  be  liable  to  punishment  under  the  Code, 
and  not  otherwise,  for  every  act  or  omission  contrary  to  the 
provisions  thereof  of  which  he  shall  be  guilty  within  the 
said  territories,^'  such  provision  superseding  the  provisions 
of  Sec.  2  of  12  &  13  Vict.,  c.  96,  if  they  ever  extended  withia 
three  miles  of  these  shores. 

I  will  now  proceed  to  consider  the  next  question,  whether 
the  act  committed  constituted  the  offence  of  mischief.  As 
I  have  noted  above,  the  grounds  urged  against  the  conviction 
were  that  the  exclusive  right  to  fish  in  the  place  in  dispute 

(e:^  1  L.  R.,  P.  C.  C.  198.        (/)  1  L   R.,  C.  C.  R.  161. 
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was  believed  to  be  in  the  defendants ;  that  there  was  no  1871. 

intention  to  cause  wrongful  loss  to  the  complainants;  and  l^'* 

that,  as  the  title  to  fish  was  common  to  all  the  world,  the  Ka'styV 

defendants  had  committed  no  punishable  offence^  no  injury  et  al 
haying  been  done  to  the  nets  or  stakes. 

It  may  be  premised  that  it  is  neither  contended  nor 
proved  here  that  either  party  had  acquired  by  prescription  |1  tj  C -,  ,  /  h^t 
the  exclusive  right  to  fish  in  front  of  Yerangal,  and  also  that  ^ '  ^ '  ^  /" 
it  is  not  pretended  the  stakes  offered  any  obstruction  to 
general  navigation.  I  would  further  here  observe,  with 
reference  to  the  argument  that  the  defendants  believed  they 
had  the  exclusive  right  of  fishing  in  the  particular  locality, 
that  the  M^mlatddr's  decisions  afford,  in  point  of  fact,  no 
foundation  foi"  such  a  pretence ;  the  most  they  determined 
was  that  the  complainants  in  this  case  (who  were  plaintiffs 
before  the  M&mlatd&r)  had  not  the  exclusive  right  of  fishing 
—a  very  different  thing  to  saying  that  that  right*  existed  in 
the  defendants :  and  this,  I  think,  sufficiently  disposes  of  the 
point  raised  that  the  conviction  was  opposed  to  the  ruling  of 
the  High  Court  of  Bengal  in  Ths  Queen  v.  J^^noo  Bundhoo 
Biswas  and  others  (g). 

The  question  for  consideration  then  is  narrowed  to  this : 
Did  the  defendants,  in  pulling  up  the  stakes  fixed  by  the 
complainants  ih  the  sea,  commit  the  offence  of  mischief :  for, 
if  the  act  of  removing  the  stakes  was  unlawful,  the  fact  of 
no  injury  having  been  done  to  the  nets,  or  the  stakes  them- 
selves would  not  affect  the  question,  it  being  patent  that  a 
change  in  the  stakes  was  made  which  destroyed  or  dimin- 
ished their  value  or  utility.  • 

The  locality  where  the  complainants'  stakes  were  fixed 
may  without  doubt  be  correctly  described  as  one  of  the  res 
puhlicoe  whicli  the  State,  in  the  language  of  Austin,  ''without 
leaving  or  conceding  the  use  of  them  to  determinate  private 
persons,  nevertheless  permits  its  subjects  generally  to  use 
or  deal  with  in  certain  limited  or  temporary  modes.  Such, 
for  example,  are  public  ways,  public  rivers,  the  shores  of  the 

(s)  12  Calc.  W.  Rep.,  Cr.  R.  1 . 
VIII. — 10  c  c 


70  BOMBAT   HIGH  COURT  BSP0RT8. 

^^^*       sea  (in  so  far  as  they  are  not  appropriated  by  private  per- 
if. '        sons)^  the  sea  itself  (in  so  far  as  it  forms  part  of  the  territory 

^EaW  of  *^®  State)/'  things  pablic  differing  from  things  oommon— 
^  aL  i.e.,  things  the  property  in  which  belongs  to  nobody^  but 
the  right  of  using  which  belongs  to  everybody,  snch  as  light, 
air,  running  water,  the  sea — ^in  this  particnlar,  that  whereas 
in  things  common,  property  is  acquired  by  simply  taking 
possession,  no  person  can  acquire  property  in  a  public  thing 
by  occupation,  for  occupation  confers  property  in  such  things 
only  as  belong  to  nobody. 

Bight  is  described  by  Austin  as  "  the  capacity  or  power  of 
exacting  from  another  or  others  acts  or  forbearances."  The 
question  then  is  whether  the  act  of  the  complainants  in 
fixing  their  stakes  where  they  did  was  fair  and  reasonabki 
for  it  is  clear  that  the  law  will  protect  or  reUeve  a  subject 
Icuwfully  using  a  public  right,  against  every  disturbance  of 
such  right  on  the  part  of  other  persons. 

It  is  admitted  that  the  ordinary  and  recognised  pradioe 
of  taking  fish  along  the  coast  is  by  means  of  nets  attached 
to  stakes.  It  must,  therefore,  I  take  it,  be  held  prirni  fade 
that  the  complainants'  stakes  were  lawfully  fixed,  and  that 
the  burden  of  proving  the  contrary  is  on  those  who  com- 
mitted the  damage  to  their  prejudice.  Before  the  Magis- 
trate the  defendants  appear  to  have  relied  on  the  fact  that 
the  existence  of  the  complainants'  stakes  in  some  way  or 
other  interfered  with  their  own  haul  of  fish;  but  it  is  not 
suggested  here  in  argument,  apart  from  their  extravagant 
claim  to  exclusive  enjoyment,  that  any  tort  or  wrong 
was  done  by  the  complainants,  in  the  exercise  of  their  user, 
to  the  defendants  which  they  were  entitled  to  abate,  and 
indeed  there  is  nothing  to  show  that  the  complainants' 
stakes  were  fixed  after  those  of  the  defendants.  Reference 
was  made  at  the  bar  to  the  case  of  Perry  v.  Fitzhawe  [K) ; 
but,  assuming  the  existence  of  an  analogy  between  the  sea 
within  a  State's  territory  and  a  common,  it  is  clear  that  one 
important  element  in  that  case  is  wanting  here,  and  that  is 

(*)   8Q.B.  757. 


et  al. 
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the  unlawfulness  of  the  use,  which  it  was  held  could  be        1871. 

sammarily  obstructed.  ^; ' 

Ka'sttV 

The  learned  counsel  for  the  appellants  also  quoted^  in  the  B^i'ma' 
course  of  his  argument^  the  case  of  Young  y.  Hichens  (t)^but 
it  appeared  to  me  to  tell  rather  against  than  for  his  clients : 
for  whereas  the  defendants  here  were  not  charged  with  taking 
the  complainants'  fish^  it  establishes  two  points  very  strongly 
— Ist,  that  though  an  injury  may  be  done  by  one  person 
fishing  beside  another  on  the  sea^  and  by  various  contri* 
vances  drawing  away  the  fish  to  himself^  there  is  no  vrrong  ; 
and;  indhjy  that  a  forcible^  violent  disturbance  of  the  lawful 
user  of  a  public  right  creates  such  wrong. 

The  sum  and  substance  of  the  mischief  charged  was  that 
the  defendants  caused  wrongful  loss  or  damage  to  the  com- 
plainants by  removing  their  stakes^  and  thereby  destroying 
the  character  of  their  property. 

Much  stress  was  laid  on  the  words  *'  wrongful  loss,"  the 
causing  of  which  is  a  necessary  ingredient  of  the  offence  of 
theft— theft  being  defined  as  the  moving  of  property,  with 
intent  to  take  dishonestly,  or,  in  the  words -of  Sec.  24  of  the 
Penal  Code,  "with  the  intention  of  causing  wrongful  gain  ta 
one  person  or  wrongful  loss  to  another  person."  And  it 
was  argued  that  the  Judge^s  finding  on  the  head  of  ''theft" 
was  fatal  to  the  conviction  for  mischief,  but  it  hardly  requires 
any  argument  to  show  the  essential  difference  between  theft 
and  mischief.  A  person  rooting  up  a  number  of  telegraphs 
posts  and  throwing  them  down  at  a  distance  could  probably 
not  be  said  to  commit  theft,  though  he  might,  I  apprehend, 
be  succesafblly  prosecuted  for  mischief;  and  I  have  no  doubt 
in  the  present  case  of  the  correctness  of  the  conviction  of  the 
defendants  of ''  mischief,"  in  that  they,  knowing  that  they 
were  likely  to  cause  damage  to  the  complainants,  did  remove 
the  stakes  from  the  position  where  they  were  of  use  and 
valae,  and  where  *they  had  been  fixed  at  the  expense  of  much 
time  and  labour,  thereby  considerably  diminishing  their 
value  and  utility. 

(t)  6  Q.  B.  606. 
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187^-  I  would,  therefore,  return  the  papers  to  the  MapiMe. 

9.  In  this  view  of  the  case,  it  is  onneoessaiy  to  consider  tka 

^^f^     conviction  under  the  head  of  an  nnlawfol  assembly  for  the 

«<  al.       purpose  of  committing  mischief,  though  the   question  really 

admits  of  very  little  argument. 


Wkst,  J. : — The  points  raised  for  the  applicants  in  tbii 
case  are — 

(1)  .  That  they  should  have  been  charged  and  tried  under 
the  English  Law,  and  not  under  the  Indian  Penal  Code. 

(2)  That  the  facts  proved  do  not  eonstitute  the  dEoDoe  of 
which  they  have  been  convicted  under  the  Indian  Penal  Code. 

(3)  That  the  Magistrate  had  not  juri^diotion  to  dispose 
of  the  case. 

The  third  objection  is  that  which  in  ordinary  cases  wodd 
first  call  for  disposal,  but  in  this  instance  the  relation  of  the 
jurisdiction  and  procedure  to  the  substantive  penal  law  is 
such  that  it  will  be  more  convenient  to  invert  this  order. 

The  legislative  power  of  the  Governor  Gbneral  in  CouacQ 
at  the  time  when  the  Indian  Penal  Code  was  pasted  wis 
regulated  by  Stat.  3  &  4  Wm.  lY.,  c.  85.  See.  43  of  that 
statute  enables  the  Governor  General  in  Council  to  make 
laws  for  ''all  persons''  and  ''for  aU  places  and  thiop 
whatsoever  within  and  throughout  th^  whole  and  ev^  park 
of  the  said  territories,''  that  is,  the  tefntories  imder  tbe 
Government  of  the  East  India  Company  (s.  38).  As,  by  Sec. 
39  of  the  same  Act,  the  "  superintendences  directkni^  and 
control  of  the  whole  civil  and  military  government  of  all 
the,  said  territories"  is  vested  in  the  Governor  General  in 
Council,  and  Sec.  45  provides  that  laws  made  under  Sec  43 
"  shall  be  of  the  same  force  and  eSeot  within  the  said  terri- 
tonea  as  any  Act  of  Parliament  would  or  ought  to  be  wiUun 
the  same  territories,"  there  can  be  no  doubt  thai  a  general 
power  of  legislation  for  British  India  and  its  inhabitaats  ms 
intended  to  be  conferred  on  the  Governor  General  in  Gouaoil 
as  part  of  the  general  delegation  to  him  of  political  fown, 
sufficient  for  all  the  purposes  of  internal  government.   Bot 
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the  Government  thus  constituted  being  essentially  a  sabor-        ^^^' 
dinate  one,  the  question  naturally  arose  of  the  extent  of         ^. ' 
its  legislative  powers  as  to  persons  and  transactions  lying     ^"^V 
beyond  the  recognised*  local  limits  of  the  territories  placed        tt  at 
under  it.    In  the  case  o{  Beg.  v.  -4^/6  PiHi  (j),  Sir  B.  Perry 
was  of  opinion  that  "  the  laws  of  a  country  prohibiting  crime 
are  personal  laws,  and  render  the  persons  of  that  country 
amenable  to  its  criminar  jurisdiction  wherever  the  crime  may 
have  been  committed;"  and  as  ''the  unlimited  delegation  of 
authority    to  legislate  for  all  persons  carries  with  it  the 
inherent  power  to  pass  all  such  personal  statutes  as  are  re- 
quisite for  the  good  government  of  a  great  country/'  the 
Indian  Legislature  had  power  to  make  laws  with  a  view  "  to 
prevent  excesses  and  enormities  committed  on  its  coasts,  or 
on  the  uninhabited  and  barbarous  islands  in  the  Indian  seas/' 
He  thought  it  quite  clear  that  it  was  not  the  intention  of 
Parliament  to  restrict  the  powers  of  the  Legislative  Council 
to  persons  merely  within  the  territories  of  India/'    In  these 
views  the  Chief  Justice,  Sir  H.  Boper,  concurred.*  At  Morley's 
Digest  II.,  page  894,  he  says : "  When  the  Legislature  of  Oreat 
Britain  proposed  to  itself  to  delegate  legislative  powers  with 
regard  to  India  and  the  Courts  therein  to  the  Legislative  Coun- 
cil of  India,  it  is  reasonable  to  suppose  it  was  intended  to 
delegate  to   such  Legislative  Council  power  to  prescribe  the 
law  to  be  administered,  as  well  with  respect  to  offences  com- 
mitted on  the  high  seas  and  prosecuted  in  India,  as  with  re- 
spect to  offences  committed  upon  the  Indian  soil."  These  opi- 
nions, so  far  as  they  relate  to  legislation  for  the  high  seas,  have 
lately  been  questioned,  if  not  virtually  overruled,  in  the  case 
otReg.  Y^ElmstoT^,  Whitwell,  ei  oL  (l),  and  it  seems  impos- 
sible to  maintain  that  a  general  power  of  legislation  for  the 
high  seas,  where  a  subordinate  Government  can  neither  en- 
force obedience  nor  afford  protection,   is  implied  in  the 

(j)   Perry's  Or.  Ca.  551. 
*  Sir  £.  Ferry  (Or.  Ca.  556)  says  that  no  note  of  the  Chief  Jostice't 
judgment  had  heen  preserred,  hut  thia  must  he  a  mistake,  ai  such  a 
Bote^  iiipplied  hy  Sir  £.  Perry  himteify  may  he  fonnd  at  2  Morley's  Di- 

ge»t»  388. 

(Js)  7  Bom.  H.  C.  Rep.,  Cr.  Ca.  89. 
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^^^'  delegation  to  it  of  authority  to  make  laws  for  the  temtoiy 
a. '  placed  under  it.  The  clearest  of  political  reasonen  has  said 
^^^  of  civil  laws  that  *'  the  making  thereof  must  of  right  belong 
etal  to  him  that  hath  the  power  of  the  sword  by  which  men  are 
compelled  to  observe  them,  for  otherwise  they  should  be  made 
in  vain/'  This  power  of  the  sword  a  subordinate  Government 
cannot  exercise  beyond  its  own  territorial  limits.  It  can  in 
general  enter  into  no  arrangements  with  foreign  powers  for  the 
police  of  the  seas.  It  cannot  confer  a  national  character  on 
the  ships  which  sail  from  its  ports.  It  is  not  as  Indian  bat  as 
British  ships  that  vessels  registered  in  the  ports  of  this  de- 
pendency sail  imder  the  protection  of  the  British  flag.  When 
Sir  E.  Perry  (Or.  Ca.  559)  said  « laws  *  *  *  prohibiting 
crime  are  personal  laws,''  he  did  not,  probably,  mean  to 
ascribe  to  them  that  personality  which  is  recognised  by  in- 
ternational jurists  as  giving  to  certain  laws  an  extra-territorial 
and  almost  imiversal  efBicacy.  The  English  Common  Law 
regards  crimes  as  altogether  local.  "  The  lex  loci  must  needs 
govern  all  criminal  jurisdiction^  from  the  nature  of  the  thing 
and  the  purposes  of  that  jurisdiction  '^  (Lord  Brougham  in 
Wcurrender  v.  Warrender),  The  extra-territorial  obligation 
of  laws  is  founded,  according  to  Blackstone,  on  natural  aDe- 
giance,  and  Baron  McCleland  (quoted  in  Bex  v.  Johnson)  (I) 
says :  "  Every  subject  of  theEmpire  is  bound  by  his  allegiance 
to  the  Crown  to  obey  the  laws  of  the  Empire."  The  allegiance 
of  a  native  of  British  India  is  due  to  the  Sovereign  of  the 
British  Empire,  and,  binding  him  equally  to  obedience  to  the 
laws  of  every  province  according  to  their  local  operation, 
relieves  him  pro  tanto  from  the  operation^  as  personal  laws, 
of  the  Regulations  of  the  particular  provincial  Grovemment 
under  which  he  happens  to  have  his  domicile.  When  he 
passes  the  bounding  line  of  the  subordinate  jurisdiction,  his 
provincial  character  merges  in  that  of  a  wider  nationality. 
For  the  maintenance  of  peace  and  good  order  within  the  terri- 
tories confided  to  its  charge,  it  is  enough  that  the  Local 
Government  shoulddeal  with  offences  committed  within  those 
territories,  and,  under  particular  circumstances,  with  those 

committed  by  its  subjects  in  the  territories  of  States  adjacent 

(0  6  East  591. 
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to  and  allied  with  ifc.     Id  the  case  of  Loio  v.  B4)uiledge   (m)        M71- 

12.  wn 

L.  J.  Turner  says:  "Every  alien  coming  into  a  British  ^/ 

colony  becomes  temporarily  a  subject  of  the  Orown,  bound  ^1"^^^' 
by^  subject  to^  and  entitled  to  the  benefit  of  the  laws  which  et  dL 
affect  all  British  subjects.  He  has  obligations  and  rights  both 
within  and  beyond  the  colony  into  which  he  comes.  As  to 
his  rights  within  the  colony  he  may  weU  be  bound  by  its  laws, 
bat  as  to  his  rights  beyond  the  colony  he  cannot  be  affected 
by  those  laws,  for  the  laws  of  a  colony  cannot  extend  beyond 
its  territorial  limits.^'  These  words  express  a  principle  of  a 
local  subjection  and  protection  subordinate  to  a  higher  and 
farther-reaching  connexion  of  allegiance  which  are  applicable 
to  British  subjects  generally, — to  aliens  only  as  they  accident- 
ally share  that  character  at  a  particular  time  and  place.  The 
guardianship  of  the  general  welfare  of  the  Empire  is  thus 
properly  a  function  of  the  Imperial  Government.  Its  delega- 
tion is  not  to  be  presumed.  Its  exercise  tends  to  prevent  a 
clashing  of  laws  and  jurisdictions  which  might  operate  un* 
favourably  on  the  intercourse  of  the  several  component 
provinces  of  our  colonial  dominions.  In  one  class  of  cases, 
express  provision  (17  &  18  Vict.,  c.  104,  s.  290)  has  been 
made  for  preventing  a  collision  of  local  laws  by  reducing  them 
in  common  to  the  pattern  of  the  imperial  law,  and  every 
extension  of  the  principle  consistent  with  the  adaptation  of 
loc&l  laws  to  local  needs  brings  nearer  to  us  the  realisation — 
for  some  great  sections  of  the  world,  at  least— of  what  Savigny 
has  called  the  '^  noble  prospect  of  a  community  of  legal  convic- 
tions and  legal  Ufe  working  out  a  universal  practice.'^ 

The  considerations  seem  to  me  to  tend  strongly  against 
any  recognition  of  a  power  on  the  part  of  a  subordinate  go- 
vernment to  legislate  for  the  high  seas,  unless  such  a  power 
be  granted  in  express  terms.  But  so  far  as  the  territory 
placed  under  ^ch  a  government  extends,  the  presumption 
based  on  d  priori  probability  is  all  the  other  way.  In  grant- 
ing legislative  powers  to  the  Government  of  India,  it  must 
have  been  intended  that  such  powers  should  for  their  proper 
purposes  be  sufficient  and  effective.    This  they  would  not 

(w)  L.  R.  1,  Ch.  App.  47. 
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1871.        and  cotdd  not  be  if  their  local  range  was  bonnded  striotty 
^^ '        bj  the  line  of  coast.    In  the  case  already  referred  to^  Sir  K 
I^'rta'      Perrj  says  :    "  Snppose  that  the  fishermen  on  this  coaat 
€i  al,        were  discovered  to  be  engaged  in  a  series  of  frsadnlent 
transactions  half  a  mile  from  the  shore^  can  it  be  that^  mider 
the  clause  which  enables  the  Governor  Greneral  in  Council 
to  legislate  for  all  persons^  whether  British  or  Native^  no 
power  exists  to  regulate  fisheries  ? ''    It  is  obvioos  that  the 
greatest  inconveniences  might  arise  from  the  possibility  of 
escaping  the  operation  of  the  laws  of  British  India  by  merely 
going  afloat  a  few  yards  firom  shore.    Writers  on  international 
law  have  recognised  the  principle  that^  so  far  as  its  own  sab- 
jects  are  concerned^  every  State  may  properly  define  the  limits 
of  its  own  territories  beyond  the  line  of  coast  (n).    The  neces- 
sities of  orderly  government  on  which  this  principle  rests  are 
as  great  and  obvious  in  a  dependency  as  in  the  ruling  coon* 
try.    A  limit  of  three  miles  from  shore  has  thus  come  to  be 
recognised  as  undoubtedly  within    the  general  powers  of 
local  legislation  conceded  to  Colonial  Governments  (o) ;  on 
the  same  ground  of  public  convenience  and  necessity,  it 
might  not  unreasonably  be  argued  that  these  powers  extend, 
except  where  otherwise  expressly  restricted^  to  the  making 
of  laws  for  sea-going  vessels  engaged  in  fishings  or  on  voy- 
ages from  one  port  in  India  to  another^  and  the  persons  on 
board  such  vessels.     Such  vessels^  it  might  be  contended, 
have  a  local  or  colonial  rather  than  a  national  character,  and 
those  on  board  carry  with  them  a  legal  consciousness  mould- 
ed and  determined  by  the  local  law.    Yet  the  anomaly  of  of- 
fences bearing  a  different  character  according  as  they  were 
committed  at  sea  or  on  land  was  one  that  subsisted  for  cen- 
turies in  the  English  law^  and  must  be  endured  here'as  it 
was  in  England  until  provided  against  by  a  legislature  vested 
with  the  requisite  authority.  * 

Such,  it  appears  to  me^  are  the  general  principles  by  wUdi 
the  extent  of  the  legislative  power  of  the  Governor  Geneial 
in  Council  must  be  interpreted.  When,  therefore,  the  Indisa 
Penal  Code  was  passed — a  law  of  which  Sec.  2  says  that 

(ii)yattel.  Dr.  des  Gens,  280.  (o)  Rokt  v.  T%e  Qmeth  L.  R.  1,  P.  C.  C.  198. 
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^' every  person  shall  be  liable  to  panishment  under  this  Gode^       ^^^^- 
and  not  otherwise^  for  every  act  or  omission  contrary  to  the  v. ' 

provisions  thereof,  of  which  he  shall  be  gnilty  within  the  said  ^^j^^ 
territories'^-^all  persons  became  liable^  I  apprehend^  for  intra-  ^  a^- 
provincial  offences  to  the  operation  of  this  law.  Mischief  to 
fishing-stakes^  or  any  other  infraction  of  its  prohibitions^ 
committed  within  three  miles  from  the  coast^  is  •punishable 
only  under  its  provisions.  Such  offences  are  intended  to  be 
so  punishable^  and  the  intention  of  the  Indian  Legislature  to 
this  extent  is  the  intention  of  the  sovereign  power. 

It  has  been  contended^  however^  that  Acts  of  the  Indian 
Legislature  are  subordinate  in  their  operation  to  Statutes  of 
the  Imperial  Parliament^  and  that  the  effect  of  one  of  the  latter 
(extended  to  India  by  a  later  statute)  is  at  once  to  confer 
jarisdiction  on  the  local  magistrates  over  offences  committed 
on  the  sea^  and  to  make  these  offences  of  the  same  quality  as 
they  would  be  by  English  law,  and,  therefore,  triable  only 
under  the  English  penal  statutes.  This  argument,  which  is 
not  without  the  support  of  high  authority,  requires  a  some- 
what critical  examination.  The  Stat.  12  &  13  Vict.,  c.  96, 
the  earlier  of  the  two  referred  to,  was  passed  as  ^'  an  Act 
to  provide  for  the  prosecution  and  trial  in  Her  Majesty^s 
Colonies  of  offences  committed  within  the  jurisdiction  of  the 
Admiralty.'*  The  preamble,  after  a  recital  of  the  provisions 
made  by  the  Stat.  10  &  11  Wm.  III.,  c,  7,  and  46  Geo.  III., 
c.  54,  for  the  trial  in  foreign  settlements  of  offences  committed 
at  sea,  states  that  "  it  is  expedient  to  make  further  and  better 
provision  for  the  apprehension,  custody,  and  trial  in  Her 
Majesty's  islands,  plantations,  colonies,  dominions,  forts  and 
factories,  of  persons  charged  with  the  commission  of  such 
offences  on  the  sea,  or  in  any  such  havep,  river,  creek,  or 
place  as  aforesaid.^'  Here  there  is  no  hint  to  be  gathered 
of  an  intention  to  alter  in  any  case  the  substantive  penal 
law  applicable  to  an  offence.  The  sole  aim  appears  to  be 
an  improvement  of  the  jurisdiction  and  procedure.  Sec.  1 
says  that  '^  If  any  person  within  any  colony  shall  be  charged 

with  the  commission  of  any offence,  of  what 

nature  or  kind  soever,  committed  upon  the  sea 

viii. — 11  c  c 
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1871.       then  all  magistrates^  justices  of  the  peace^  public  prosecatofs, 

!J?'       juries,  judges,  courts,  public  officers,  and  other  persoBS  in 

Ka'stta'    g^Qii  colony  shall  have  and  exercise  the  same  jurisdiction 

«t  al,       and  authorities  for  inquiring  of,  trying,  hearing,  determining, 

and  adjudging  such  offences as  by  the  law  of  sach 

colony  would  and  ought  to  have  been  had  and  exercised 

if  such  offence  had  been  committed,  and  such  person 

had  been  charged  with  having  committed  the  same,  upon  any 
waters  situate  within  the  limits  of  any  such  colony,  and  with- 
in the  limits  of  the  local  jurisdiction  of  the  courts  of  criminal 
justice  of  such  colony/'  Here  again  the  words  point  solely 
to  jurisdiction  and  procedure.  The  powers  to  be  exercised, 
the  proceedings  to  be  adopted  '^  for  the  bringing  of  such  per- 
son so  charged  as  aforesaid  to  trial,  and  for,  and  auxihaiy  to 
and  consequent  upon,  the  trial  of  any  such  person,''  are  to  be 
the  same  as  if  the  charge  related  to  an  offence  committed 
"  upon  any  waters  situate  within  the  limits  of  such  colony/' 
which  here  means  those  limits  where  they  march  with  those 
of  the  Admiralty  jurisdiction. 

Thus  far,  then,  there  is  no  difficulty.  But  Sec.  3  provides 
'Hhat  if  any  such  person  shall  be  convicted  before  any  snch 
Court  of  any  such  offence,  such  person  so  convicted  shall 
be  subject  and  liable  to,  and  shall  suffiar,  all  such  and  the 
same  pains,  penalties,  and  forfeitures  as  by  any  law  or  laws 
now  in  force  persons  convicted  of  the  same  respectively 
would  bo  subject  and  liable  to,  in  case  such  offence  had 
been  committed  and  were  inquired  of,  tried,  heard,  deter- 
mined, and  adjudged  in  England,  any  law,  statute,  or 
usage  to  the  contrary  notwithstanding."  On  this  Sir 
Barnes  Peacock,  0.  J.,  observed  in  the  case  of  The  Qfuen 
against  Thompson  (p)  :  "  The  only  possible  construction  of 
that  sentence  is  that  they  shall  be  liable  to  aU  such  and  the 
same  pains,  &c.,  and  those  only ;"  and  afterwards  he  pro- 
ceeds :  "  The  prisoner  being  punishable  then,  as  I  think, 
according  to  English  Law,  it  seems  to  me  that  he  ooght 
to  be  charged  with  an  offence  against  the  English  Law." 

(p)  1  Beng.  L.  Rep.,  O.  Cr.  J.  49. 
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In  the  particiLlar  case  then  before  the  court  this  was  un-       1871* 
qaestionably  a  correct  expression  of  the  law ;  the  jadgment         ^  ' 
in  the  case  of  Beg.  v.  Elmstone,    Whitwell.   et  aL  leaves     ^f"^' 
no  room  for  reasonable  doubt  on  the  subject.    But  sup-       et  aL 
pose  the  ^^ofifence^'  is  not  reckoned  such  by  the  colonial 
law^  are  the  local  courts  to  take  cognisance  of  it  as  though 
it  were  an  offence^  because  it  is  one  in  England  ?    This  would 
be  to  impose  a  burden  on  their  legal  conscience  which  they 
could  not  well  bear.     Lord  Brougham  in  the  .case  already 
cited  says :  "  It  may  safely  be  asserted  that  no  instance  what- 
ever can  be  given  of  the  criminal  law  of  any  country  being 
made  to  bend  to  that  of  any  other  in  any  part  of  its  adminis- 
tration/*   That  which  it  would  be  improper  to  enforce 
intemationaUy  it  is  not  to  be  presumed  that  a  dominant 
country  intended  to  enforce  in  the  case  of  a  dependency  in 
matters  not  affecting  their  political  relations  to  each  other. 
As  an  English  Court  would  not  enforce  a  Criminal  law  of  a 
colony  differing  firom  its  own^  so  neither  is  it  likely  that  it 
was  meant  to  impose  on  Colonial  Courts  an  obligation  to 
enforce  all  the  provisions  of  the  English  Criminal  Law. 
Suppose^  again,  the  case  of  a  local  law  of  New  Zealand,  for 
example,  prohibiting  the  sale  of  firearms  or  of  gunpowder 
to  the  natives ;  is  it  to  be  said  that,  because  no. charge  of 
such  an  offence  could  be  framed  under  the  English  Law, 
the  traffic  could  be  carried  on  with  perfect  impunity  at  a 
hundred  yards  from  the  shore  ?    This  would  be  to  nullify  the 
local  law  in   most  of  the  instances  in  which  it  is  specially 
adapted  to  local  circumstances,  and  thus  to  do  away  with 
the  chief  benefit  arising  from  the  existence  of  colonial  legis- 
latures.    The  true  intent*  of  the  section  I  cannot  but  think 
is  this,  that,  where  the  law  defining  an  offence  in  a  depen- 
dency coincides  with  that  of  England  in 'force  when  the 
statute  became  law,  a  person  convicted  of  such  offence  shall 
not  be  subject  to  a  severer  penalty  than  the  English  Law  pre- 
scribes. It  was  probably  thought,  the  statute  not  having  been 
originally  applicable  to  India,  that  in  the  colonies,  properly  so 
called,  a  practical  identity  would  be  found  to  subsist  between 
the  descriptions  of  offences  in  gene^l  and  those  recognised  by 
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^^71.       the  English  Criminal  Law.     As  the  statnte  would  include 

i,  '       the  cases  of  persons  accased  of  offences  comniitted  midway 

Ba^'mV       l>6tween  England  and  the  colonies^  it  was  not  nnnatoral  that 

et  ai  gneh  persons  should  be  guarded  against  the  operation  of  a 
colonial  law^  possibly  differing  from  their  own  as  to  the 
penalties  it  awarded^  for  acts  committed  before  they  had 
ever  come  within  the  bounds  of  the  colonial  jurisdiction. 
These  considerations  would  apply  very  properly  to  such  a 
case  as  that  of  The  Queen  against  Thompson,  and  justify  the 
proceedings  taken  against  him;  but  it  cannot  have  been 
meant  that  all  local  regulations  as  to  the  conduct  of  persons 
afloat  were  to  be  rendered  inoperative.  The  section,  as  I 
read  it,  begins  to  operate  only  from  the  moment  at  which  a 
.  conviction  has  been  had.  Such  a  conviction,  if  of  an  act 
committed  beyond  the  local  jurisdiction,  must  be  of  an  offence 
under  the  English  law;  if  of  an  act  committed  within  the 
local  jurisdiction,  it  must  be  of  an  offence  according  to  the 
local  law,  whether  that  coincides  with  the  English  law  or 
not.  When  such  coincidence  exists  as  to  the  description  of 
the  offence,  or  when  the  offence  has  been  committed  at  more 
than  three  miles  from  shore,  the  punishment  is  limited  by 
the  English  law  :  when  such  coincidence  does  not  exist,  and 
the  offence  has  been  committed  within  the  local  jurisdiction, 
the  section  ceases  to  operate,  and  the  penalty  is  determined 
solely  by  the  local  law. 

As  this  view  of  the  law,  though  recommended,  as  I  think, 
by  its  obvious  fitness  and  convenience,  differs,  if  his  lan- 
guage be  taken  as  the  expression  of  a  general  principle,  from 
that  taken  by  so  eminent  a  Judge  as  the  late  Chief  Justice 
of  Bengal,  and  is  besides  opposed  to  some  of  the  national 
prejudices  which  make  Englishmen  inclined  at  this  day  to 
repeat  that  plea  of  *'  Civis  Romanus  sum**  which  has  been 
declared  inconsistent  with  all  legal  principle,  it  will  be  de- 
sirable to  support  it,  if  that  may  be,  by  authority.  One 
is  naturally  led  in  a  case  of  this  kind  to  trace  the  Ad- 
miralty statutes  back  to  their  sources.  Before  the  28tb 
Henry  VIII.,  c.  15,  a  person  who  had  committed  an  offence 
At  sea  could  be  tried  by  the  Court  of  Admiralty  only  accord- 
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ing  to  the  Civil  and  Maritime  law.    By  that  statute  it  is        1871 » 
provided  that  '^  all  treasons^  felonies^  robberies,  mnrders,  and  ^. ' 

confederacies  to  be  committed  in  or  upon  the  sea,  &c.  shall  ^f^\^ 
be  tried,  heard,  determined,  and  judged  in  such  shires  and  et  ak 
places  in  the  realm  as  shall  be  limited  by  the  King's  com- 
mission or  commissions  to  be  directed  for  the  same,  in  like 
form  and  condition  as  if  any  such  offence  or  offences  had 
been  committed  or  done  in  or  upon  the  land«''  The  persons 
commissioned  were  to  hear  and  determine  such  offences 
''after  the  common  course  of  the  laws  of  this  land  used  for 

treasons,  &c done  and  committed  upon  the  land  within 

this  realm/'  To  "  determine  and  adjudge''  as  if  the  offences 
had  been  ^'  committed  upon  the  land  within  this  realm"  are 
strong  words ;  but  still  stronger  ones  follow : — "It  is  further 

enacted that  if  any  person happen  to  be  indicted  for 

any  such  offence that  then  such  order,  process,  judg- 
ment, and  execution  shall  be  had,  used,  done,  and  made 

as  against  traitors,  felons,  and  murderers,  for  treason,  murder, 
robbery,  or  other  such  offence  done  upon  the  land  by  the 

laws  of  this  realm,  is  accustomed and  such  as  shall 

be  convicted  of  any  such  offence shall  have  and  suf- 
fer such  pains  of  death,  &c.  •  .*. as  if  they  had  been 

attainted  and  convicted  of  any  treasons,  felouies,  robberies, 
or  other  the  said  offences  done  upon  the  land,"  Here  we 
We  a  jurisdiction  given  to  "determine  and  adjudge  of- 
fences," and  then  to  punish  them  according  to  the  English 
law.  The  indictment  then,  according  to  the  reasoning  in  The 
Queen  against  Thompson,  should  necessarily  have  been  of  an 
offence  against  the  English  law  and  defined  by  it.  Yet  it 
was  resolved  by  all  the  Judges,  as  Coke  informs  us  (Inst.  I. 
391a),  in  the  2nd  Jac.  I.,  that  "the  statute  of  Henry  YIII. 
did  not  alter  the  offence,  but  ordain  a  trial  and  inflict  punish- 
ment," and  that  consequently  some  persons  guilty  of  piracy 
were  not  entitled  to  the  benefit  of  a  general  pardon  of  felo- 
nies, as  they  must  have  been  had  the  mere  assimilation  of 
procedure  and  penalties  effected  any  change  in  the  nature 
of  their  crime.  For  a  conviction  proof  would  still  be  required 
of  the  acts  or  omissions  constituting  the  offence  according 
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_1871^ to  the  Civil  law.     This  law  the  11th  &  12th  Wm.  HI,  c  71, 

^  '       empowered  the  Admiral  to  administer  abroad ;  and  finafly, 

Ba'ma^  notwithstanding  the  long-subsisting  identity  of  penalties  for 
et  oL  offences  recognised  by  both  systems  of  law^  the  Stat.  39  Geo* 
HI.,  c.  37^  was  required  to  make  offences  committed  on  the 
high  seas  '^  offences  of  the  same  nature  respectivdy  as  if 
they  had  been  committed  on  the  shore/'  In  the  case  of 
The  King  against  Deparda  (g),  Burrough,  for  the  prisoner^ 
says : ''  The  Stat.  28  Henry  VIII.,  c.  15,  merely  altered  the 
mode  of  trial  in  [the  Admiralty]  Court ;  and  its  jurisdiction 
still  continued  to  rest  on  the  same  foundations  as  it  did 
before  that  Acf ;  and  this  was  not  contradicted  by  the 
Judges,*  or  by  the  accomplished  la?ryer  (Abbott)  wlio 
appeared  for  the  Crown.  I  feel  justified  then  in  holding  that 
a  statute  which  does  not  say  that  the  offences  to  which  it  re- 
lates shall  be  of  the  same  natiH*e — ^that  is,  conformable  to  the 
same  definition,  as  well  as  entailing  the  same  consequences— 
as  under  the  English  law,  does  not,  by  merely  prescribing  an 
identical  punishment  where  an  identity  between  the  offences 
may  subsist,  as  denominated  and  defined  by  a  Colonial  and 
by  the  English  law,  make  it  necessary  in  any  case  that  the 
trial  should  be  had  upon  a  charge  of  an  offence  according  to 
the  English  law.  That  necessity  where  it  exists  is  deter- 
mined  by  circumstances  which  I  have  already  considered. 

It  follows  that  the  Indian  Penal  Code  is  the  substantire 
Criminal  law  applicable  in  my  opinion  to  each  of  the  offences 
of  which  the  applicants  were  accused  in  this  case.  If  the 
offence  of  which  they  were  convicted  had  happened  to  be 
identical  in  its  definition  with  any  offence  under  the  English 
law,  they  might  perhaps  insist  that  the  penalties  inflicted 
should  be  limited  both  as  to  kind  and  as  to  degree  by  the 
provisions  of  the  English  law.  It  would  then  have  to  be 
considered  whether  the  Penal  Code,  having  for  India  the 
authority  and  effect  of  an  Act  of  Parliament  on  a  special 
subject  and  relating  to  a  particular  province,  was  ^ected 
in  its  operation  by  a  statute  so  general  in  its  terms  and 
application  as  the  Stat.  12  &  13  Vict.,  c.  96.    The  Governor 

[q)  1.  Taunton  29.        *  Lonl  Mansfield,  C.  J.,  Heath  and  Groae,  JJ. 
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General  in  Council  could  not,  under  3  &  4  Wm.  IV.,  c.  85,        18^1' 
8. 43,  pass  any  Act  which  should  *^  repeal,  vary,  suspend,  or  ^. ' 

affect any  provisions  of  any  Act  hereafter  to  be  passed     ^?^^t 

in  any  wise  affecting  the  said  Company  or  the  said  territories  et  aL 
or  inhabitants  thereof,'^  but  the  question  would  still  remain, 
whether  in  this  particular  case  the  enforcement  of  the  Penal 
Code  would  really  deprive  the  English  statute  of  any  part  of 
its  intended  operation  (r).  But  it  has  not  been  contended 
tliat  the  definitions  in  the  Penal  Code  of  the  offences  charged 
in  this  case  are  identical  with  any  under  the  English  Crimi- 
nalLaw,  or  that,  if  they  are,  the  punishment  inflicted  exceeds 
that  which  the  English  law  allows  in  the  like  cases.  So 
far,  therefore,  as  the  law  under  which  the  cases  have  been 
tried  is  concerned,  I  hold  that  the  convictions  are  perfectly 
good. 

The  Magistrate,  without  recording  a  formal  finding  or 
awarding  punishment   on  the  charge  against    the  accused 
of  having  formed  an  unlawful  assembly,  convicted  them  of 
having  committed  mischief  and  theft.     The  Session  Judge 
reversed  the   conviction  of  theft.     It  has  to  be  considered 
whether  the  Magistrate  had  jurisdiction  as  to  the  charge  of 
mischief.     The  mischief  consisted  in  pulling  up  and  remov- 
ing a  number  of  fishing-stakes  fixed  in  the  ground  by  the 
prosecutors  at  a  mile  or  more  from  the  shore.     Sec.  21  of 
the  Code  of  Criminal  Procedure  determines  the  offences  of 
which  Magistrates  in  the  Mofussil  may  take  cognisance  as 
those  punishable  under  the  Penal  Code,  or  under  any  special 
or  local  law.     It  appears  to  me  very  questionable  whether, 
sapposing  that  the  whole'  Criminal  Code  of  England  as  it 
existed  in  12   &  13  Vict,  was  made  applicable  in    parti- 
cular circumstances  in  India,  powers  exercised  in  giving 
effect  to  it  could  be  considered  as  an  exercise  of  jurisdiction 
"  under  a  special  law*'  as  defined  in  Sec.  4  of  the  Code  of 
Criminal  Procedure.    But,  waiving  that  question,  I  find  it 
laid  down  in  Sec.  26  that,  "  except  where  otherwise  expressly 

(r)  Sec  Fitzgerald  v.  Champneys,  2  J.  &H.  46  ;  Williams  v.Pritckard^ 
4  T.  R.  2 ;  Eddington  v.  Borman,  4  T.  R.  4 ;  Perchard  v.  Heyufood,  8 
T.  R.  473. 
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1871-       provided  by  this  Act,  every  offence  shall  be  inqnired  into  aad 

^'       determined  in  the  district,  or  division  of  a  district,  in  which 

^'f"^y     the  offence  was  committed/'    The  Code  does  not  apparently 

ei  <xL        contemplate  at  all  the  commission  of  an  offence  outside  die 

line  of  coast.    "District''  is  defined  as   ''the  local  joris- 

diction  of  a  Magistrate  of  a  District,"  and  Magistrate  of  a 

District  as  the  ''chief  Officer  of  a   District."    Definitions 

such  as  these,  including  the  word  defined,  can  give  us  no 

-K I    q    t  I  ^'Ttelp:  we   most  look  elsewhere  for  the  local  boundaries 

^Lj(flW»^^  r         of  the  Magistrates'  jurisdiction.     The  Stat  53  Geo.  III., 

c.  155,  s.  110,  contains  a  recital  amounting  to  a  legislative 
declaration  that  "  the  Courts  established  by  the  said  [Easi 
India]  Company  have  no  jurisdiction  over  crimes  maritime/ 
This  was  made  the  basis  by  Mr.  Ei-skine,  Judge  of  the  Eon- 
kan  in  1859,  of  an  argument  by  which  he  demonstrated  that 
he  had  not  Civil  jurisdiction  in  a  suit  between  the  same 
parties  whose  contentions  have  resulted  in  the  present  case. 
On  appeal  his  decision  declining  jurisdiction  was  affirmed 
by  the  late  Sadr  Court.  In  the  judgment  of  the  Sadr 
Court  it  is  said :  "  We  find  no  authority  for  the  extension 
of  the  limits  of  a  zilM  beyond  the  low-water  mark  towards 
the  open  sea."  The  word  ZilM,  which  is  equivalent  to  Dis- 
trict, then  entered  into  the  designation  of  the  principal  local 
Magistrate  (Reg.  XII.  of  1 82  7,  Sec.  1 ) .  No  authority  beyofid 
low-water  mark  was  assigned  to  him  in  either  his  judicial 
or  his  executive  capacity.  The  power  assigned  to  him  as 
Collector,  under  Reg.  XVII.  of  1827  and  Act  XVI.  of  1833, 
of  giving  immediate  possession  of  fisheries,  must  be  constraed, 
when  taken  with  the  context,  as  applying  only  to  inland 
fisheries  within  his  ordinary  jurisdiction.  But  then  came 
the  Stat.  12  &  13  Vict.,  c.  96,  which  gives  jurisdiction  to 
local  Courts  and  Magistrates  as  if  the  offence  had  been  com- 
mitted "  within  the  limits  of  the  local  jurisdiction  of  the 
Courts  of  Criminal  Justice."  What  court  then  has  jurisdic- 
tion in  this  case  ?  The  state  of  the  law  being  such  as  I  have 
described  when  the  Code  of  Criminal  Procedure  was  passetl, 
if  it  had  been  intended  to  extend  the  local  jurisdiction  of  tie 
Magistrate  of  the  District,  or  in  other  words  the  District,  to 
seaward,  express  provision  would  have  been  made  for  tk 
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purpose.    No  stich  provision  occurs,  and,  subject  to  the  ex- ^871. 

press  provision  of  the  Legislature,  it  appears  to  me  that  the         v,  ' 
analogy  holds  true  of  what  is  said  at   3  Hagg.  A.dm.  Repk     ^b"^V 
275,  290 :  "  No  oneever heard  of  aland  jurisdiction  of  abody        «<  al 
of  a  county  which  extended  to  three  miles  from  the  coast/' 
The  offence  of  mischief  here  has  not  been  committed  within 
any  district,  and  could  not,  under  the  Code,  be  inquired 
into  or  tried  in  any  district.    But  again  the  Stat.  (12  &  13 
Vict.,  c.  96)  B.  1 )  comes  in  aid  of  the  local  law,  and  says 
that  all  Magistrates  shall  have  jurisdiction  as  if  the  alleged 

offence  had  been  committed  upon  any  waters  situate 

within  the  limits  of  the  local  jurisdiction  of  the  Courts  of 
Criminal  Justice/'  The  words  •'  any  waters'*  are  very  wide. 
They  will  include  any  one  of  the  numerous  shallow  creeks 
and  streams  within  the  body  of  the  land  in  the  Thin&  District. 
Ov^er  offences  on  such  waters  the  Magistrate  would  undoubt'. 
edly  have  jurisdiction :  consequently  he  had  jurisdiction  over 
the  offence  in  this   case;    and  having  jurisdiction  he  was 

bound  to  pursue  the  course  of  investigation  prescribed  by 

• 

the  Code  of  Criminal  Procedure.     This  investigation  led  the 
Magistrate  to  the  conclusion  that  the  accused  (the  present 
applicants)  were  guilty  of  having,  within  "  the  limits  of  the 
village  of  Yerangal,  committed  mischief  by  causing  damage 
to  the  amount  of  Rupees  50  by  tearing  up  certain  fishing- 
stakes,  and  thereby  committed  an  offence  punishable  under 
Sec.  427  of  the  Indian  Penal  Code,"     The  definition  of  the 
offence  is  contained  in  Sec.  425  of  the  Penal  Code : — "Who* 
ever  with  intent  to  cause,  or  knowing  that  he  is  likely  to 
cause,  wrongful  loss  or  damage  to  the  public  or  to  any  person, 
causes  the  destruction  of  any  property,  or  any  such  damage 
in  any  property  or  in  the  situation  thereof,  or  destroys  or 
diminishes  its  value  or  utility,  or  affects  it  injuriously,  com- 
mits mischief.^'     That  in  this  case  a  change  has  been  made 
in  the  situation  of  the  fishing-stakes,  diminishing  their  utility 
to  the  owners,  has  not  been  denied.   But  it  is  said  there  has 
not  been  any  wrongful  loss  or  damage  occasioned  to  the  com- 
plainants.   Wrongful  loss  is  defined  in  Sec.  23  of  the  Penal 
Code  as  "  the  loss  by  unlawful  means  of  property  to  which 

viri. — 12  c  c 
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187L the  person  entitled  to  it  is  legally  entitled."    A  qnesdon 

^^ '       might  arise  as  to  whether  the  mere  removal  of  property,  u 
^^f'      in  this  case,  to  another  situation,  without  any  intent  to  ap- 
et  aX,        propriate  it,  or  to  deprive  the  owners  of  the  power  of  reco- 
vering it  at  will,  would  amount  to  a  ''  loss''  of  such  property ; 
but  there  can  be  no  doubt  that  the  removal  of  the  stakes, 
though  without  any  intent  to  appropriate  them,  occasioned 
a  I  ^:        *'  damage^'  in  the  sense  of  pecuniary  injury  to  the  complainant?* 

,  L.  iv*l V)Vv«.^  V-^^^'^'^®  damage  the  applicants  must  have  known  that  their  pro- 

*  ceedings  would  cause ;  and  if  their  acts  were  '*  wrongful''  the 
definition  of  "mischief  is  satisfied.  What  "wrongful" 
means  in  this  connexion  is  to  be  ascertained  firom  Sec.  23, 
which  I  have  already  quoted,  and  a  definition  of  wrongful 
damage  is  thus  arrived  at  as  "  damage  caused  by  unlawful 
means  to  the  property  of  another."  For  the  applicants  it 
has  been  urged  that  there  was  no  property  of  the  complain- 
ants in  the  situation  of  the  fishing-stakes,  though  they  were 
owners  of  the  stakes  themselves,  and  that  the  applicants* 
rights  having  been  injuriously  affected  by  the  stakes  being 
placed  where  they  were,  their  removal  in  the  manner  found 
by  the  Magistrate  was  not  a  use  of  "  unlawful  means."  This 
raises  a  question  of  the  relative  duties  and  rights  of  the 
parties,  the  complete  solution  of  which  involves  a  rather 
wide  inquiry.  I  will  compress  my  remarks  on  the  subject 
into  as  brief  a  compass  as  possible. 

The  Civil  Law  regarded  the  land  covered  by  the  sea,  so 
far  as  the  utmost  high-water  mark,  as  common  property.  I 
quote  some  extracts  which  are  instructive  in  their  bearing 
upon  the  whole  matter  that  we  have  now  under  considera- 
ration : — 

'^  Et  quidem   natumli  jure  communia  sunt  omninm  heCt 

aer,  aqua  profluens,  et  mare,  et  pro  hoc  littora  maris 

Flumina  autem  omnia  et  portus  publica  sunt,  ideoqne  JQ£ 

piscandi  omnibus  commune  est  in  portu  fluminibusque 

Littorum  quoque  usus  publicus  est  et  juris  gentium,  sicut  et 
ipsius  maris  et  ob  id  cuilibet  liberum  est  casam  ibi  ponere 

• 

in  quam  ae  recipiat Proprietas  autem  eorum  potest  m- 
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telligi  nnllias  essey  sed  ejasdem  juris  esse  cujus  efc  mare  et ^871. 

qu»  aubjacd;  man,  terra  vel  arena/* — ^Inst.  II.,  1  fr.  1,  2,  6.  «: 

Ka'btta' 
Ba'ma' 

Consistently  with  the  doctrine  here  enunciated,  the  Boman        e*  a^ 
lawyers  held  that  the  first  to  erect  a  structure  on  the  sea- 
shore gained  a  title  by  occupancy  so  far  as  this  was  consistent 
with  the  public  interests — ^a  limitation  urged  with  great  forcel^  m 

and  abiHty  by  Best,  J.,  in  the  case  of  Blundetl  v.  Gaiter  all  ^H^*lw>tov^  Jv  (iX 
in  a  judgment  overruled,  for  reasons  still  more  weighty,  by  ' 

the  other  Judges  (Abbott,  C.J.,  Bayley  and  Holroyd,  JJ.) 
who  sat  in  that  case.   The  Civil  Law  was  in  these  matters  but 
partially  followed  by  the  Feudal  Law,  the  doctrines  of  which 
were  received  into  the  Common  Law  of  England.    By  this 
the  property  in  the  sea-shore  and  the  bottom  of  the  sea  is 
reckoned  amongst  the ^ura  regalia  of  the  Crown,  a  disposition 
which  is   advantageous  to  the  conmiunity,  as  it  tends  to 
prevent  the  conflicts  which  are  apt  to  arise  in  consequence  of 
disputed  rights  of  occupancy.     The  English  law  on  this  sub- 
ject may  be  gathered  from  Blundell  v.  C'atterall  («);  Benest  v. 
Pipon  {t)  ;  Malcomson  v,    (yDea  (u) ;  Sir  H.  Constable^ 8  Case 
(i) ;  and  Butler's  note  to  Coke  on  Littleton,  Sec.  440,  in  which 
Lord  Hale's  treatises  De  Jure  Maris  and  De  Portubus  Maris 
are  abundantly  quoted.    These  authorities  support  both  the 
ownership  by  the  Crown  of  the  soil  under  the  sea,  and  the 
proposition  that  the  subjects  of  the  Crown  ''have  also  by 
common  right  a  liberty  of  fishing  in  the  sea,  and  in  its  creeks 
or  arms,  as  a  public  common  of  piscary."     "  Yet  in  some 
cases  the  King  may  enjoy  a  property  exclusive  of  their  com- 
mon of  piscary.     He  also  may  grant  it  to  a  subject ;  and 
consequently  a  subject  may  be  entitled  to  it  by  prescription** 
(Hale  de  J.  M.^  p.  II).     The  sovereign's  rights  are  as  great 
under  the  Hindti  and  Muhammadan  systems  as  under  the 
English;  but^  without  a  minute  examination  of  these,  it  is 
safficient   to  say  that  by   the  acquisition  of   India  as  a 
dependency,  the  Crown  of  Great  Britain  necessarily  became 
empowered  to  exercise  its  prerogatives  and  enjoy  its  jxvra 

(«)  5  B.  &  Aid.  268.    (f)   1  Rnapp  P.  C.  C.  60.    («>  10  H.  L.  Ca.  593. 

ip)  5  Rep.,  p.  105  b. 


U^vp^ 
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^^^-        regalia  in  this  conntry  and  on  its  coasts^  subject  always  tofte 

^,  '        legislative  control  of  Parliament  {Campbellr.Hall,  Cowp.  204). 

^'ctta'     These  are  involved  in  the  very  idea  of  English  sovereignty. 

etal        I  am  not  aware  that  in  any  case  they  have  been  so  nsed  as  to 

exclade  any  subject  in  this  country  from  fishing  in  any  part 

of  the  sea.     No   grant  of  a  fishery  in  the  present  case  bas 

been  set  up  either  as  directly   proved,  or  as'  to  be  inferred 

from  prescriptive  enjoyment.     The  complainants  and  the  ap- 

^llj^  plicants  alike  must  rest  on  their  common  right  of  fishing  in 

I  ^     the  sea ;  and  a  permission  in  favour  of  one  or  the  other  party 

by  the  villagers  of  Yerangal,  as  given  without  title,  could 

confer  none  upon  either. 

In  the  enjoyment  of  the  common  right  of  fishing,  every 
subject  of  Her  Majesty,  except  where  expressly  restrained  by 
statute,  is  entitled  to  make  use  of  the  means  ordinarily  em* 
ployed  for  that  purpose.  The  existence  of  the  one  right 
implies  that  of  the  other  (5  B.  &  C.  885).  But  the  right 
must,  like  that  of  using  a  navigable  river,  or  highway,  be 
exercised  so  as  not  to  interfere  unreasonably  with  a  like 
enjoyment  on  the  part  of  others.  In  the  case  of  such  an  in- 
terference the  law  provides  a  remedy.  In  some  ii^stances  an 
obstruction  to  general  enjoyment  may  be  abated,  withoat 
recourse  to  the  courts,  as  a  nuisance.  The  case  has  been 
quoted  to  us  of  Perry  v.  Fitzhowe  {u»),  and  this,  taken  with 
the  subsequent  case  of  Davies  v.  Willtams  (ar),  establishes  the 
principle  that  ''  a  commoner  may  pull  down  a  house  wrong- 
fully erected  so  as  to  prevent  his  exercising  his  rights  as 
fully  as  he  might  otherwise  have,  done,  and  even,  after  due 
notice,*'  though  the  house  be  at  the  time  actually  inhabited 
But  the  plaintiffs  in  these  cases  were  obviously  wrong-doers. 
They  erred  not  merely  in  using  a  right  to  excess,  but  in  as- 
suming to  exercise  a  right  at  all.  Sadgrove  v.  Kirby  (j) 
shows  that  "  if  the  easement  be  injured  to  a  certain  degree 
only,  or  if  it  may  be  a  question  whether  injured  or  not,  in 
the  nature  of  things  it  cannot  bo  a  subject  of  abatement.'' 
That  was  a  case  in   which  a  commoner   cut   down  trees 

(w)    8  Q.  B.  767 ;  S.  C,  15  L.  J..  Q.  B.  2». 
(*)    16  Q.  B.  546  ;  S.  C,  20  L.  J.,  Q.  B.  330.        (y)  6  T.  R.  483. 
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planted  by  the  lord  of  the  manor^  and  is  to  be  contrasted 
with  the  cases   of  Mason  v.  Ocesar  («)  and  Arlett  v.  Ellis 
and  others  {a),  in  which  the  breaking  down  of  hedges  which 
excluded  commoners  from  enjoying  their  rights  was  held 
justifiable.    Now  in  the  present  case,  what  right  have  the 
applicants,  what  right  do  they  even    assert,   that  would 
aathorise  them  to  remove  the  complainants'  fishing-stakes 
as  a  nuisance  ?    Their  common  right  of  fishing  gave  them  no 
sQch  authority.    A  commoner,  if  we  are  to  be  guided  by  this 
analogy,  is  not  justified  in  distraining  the  cattle  of  his  fellow- 
commoner  merely  because  they  are  excessive  in  number 
(2  Bac.  Abr.  102).    The  enjoyment  of  the  right  of  fishing 
by  the  complainants  was  in  no  way  inconsistent,  so  far  as  the 
facts  found  enable  ajndgment  to  be  formed,  with  the  exercise 
of  a  similar  right  by  all  Her  Majesty's  subjects ;  but  even  if 
this  had  not  been  so,  the  applicants  must,  as  a  justification 
for  their  conduct,  have  shown  that  the  alleged  nuisance  in- 
flicted some  private  and  special  injury  on  them  personally, 
which  they  could  not  without  great  inconvenience  escape 
except  by  abating  it.     As  observed  by  Lord  Campbell,  C  J., 
in  Bateman  v.  BZitcit  (6), ''a  party  can  only  abate  an  ob- 
struction so  far  as  is  necessary  to  enable  him  to  exercise  his 

own  right A  person  cannot  at  his  pleasure  go  into  a 

public  highway  and  remove  an  obstruction  which  may  happen 
to  be  there.'*  In  Dimes  v,  Petley  (c)  an  action  was  brought 
Tor  injury  to  the  plaintiffs  wharf  occasioned  by  a  vessel  of 
the  defendant.  The  defendant  pleaded  that  the  wharf  was 
%  common  nuisance,  as  causing  an  obstruction  to  navigation, 
but  this  plea  was  held  bad  for  not  alleging  that  the  nuisance 
:ould  not  have  been  avoided  by  taking  any  other  course  with 
reasonable  convenience. 

Thus  the  accused,  finding  a  particular  space  in  the  sea 
)ccupied  by  the  Malavni  fishermen,  were  bound  themselves 
50  to  pursue  their  own  calling,  if  they  could,  as  to  leave 
heir  rivals  without  molestation.  The  cases  to  which  I  have 
referred  might  be  corroborated  by  many  others,  but  they 


>S7l. 
]Ug. 

•v. 

Ka'stta' 

Ba'ma.' 

etal. 


U%U-isi. 


{z)    2*Mod.l65. 
(b)  21  L.  J.,  Q.  B.  406. 


(a)    7B.  &C.346. 
(c)    19  L.  J.,  Q.  B.  449. 
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1871.        seem  to  me  to  be  qaite  suflicient^  for  the  purposes  of  this 

V .  *       case,  to  overcome  the  inference  attempted  to  be  drawn  from 

^bIw       P^rry  v.  Fitzhoiue  in  favour  of  the  applicants.     Bat  before 

et  al  quitting  this  branch  of  the  subject,  I  will  refer  to  the  case  of 
The  King  against  Russelt  (d).  In  the  report  of  thad  case, 
remarkable  for  the  array  o(  eminent  names  connected  with  it 
both  on  the  Bench  and  at  the  Bar,  many  observations  occur 
which  make  it  as  instructive  even  as  BlundeU  ▼.  OaUerdl 
At  page  571  Lord  Hale  de  Portubus  is  cited  in  argument  to 
the  effect  that  ''where  the  soil  is  the  King's,  the  building  be- 
low the  high-water  mark  ia  a  purpresture,  an  encroachment, 
an  intrusion  on  the  King's  soil,,  which  he  may  either  demolkh 
or  seize  or  arent  at  his  pleasure,  but  it  is  not  ipso  fado  a 
common  nuisance,  unless  indeed  it  be  a  damage  to  the  port 
and  navigation/'  Holroyd,  J^  in  his  judgment,  after  enumer- 
ating various  rights  that  may  be  exercised  in  a  port,. says: 
'^  The  enjoyment  of  each  of  those  rights  by  some  is  frequently 
and  necessarily  an  obstruction  to  the  free  and  complete  en- 
joyment either  of  the  same  rights,  or  of  some  other  of  the 

above  rights,  ia  others But  such  obstruction  is  no t 

necessarily,  or  as  a  matter  of  law,  a  public  or  a  private 
nuisance.  Each  of  the  rights  must  occasionally  yield  and  be- 
come subordinate,  as  may  be  necessary  or  reasonable— ^t  least 
in  part — ^to  some  of  the  others.  The  public,  that  is,  each  in- 
dividual, has  not  an  absolute  right  to  navigate,  i.e.,  to  sail 
over,  every  part  of  the  river,  but  only  where  there  is  not 
otherwise  a  legal  preoccupation  by  others/'  Inmiediately 
afterwards,  quoting  Lord  Hale,  he  remarks :  '^  It  is  not, 
therefore,  every  building  below  the  high-water  mark  that  is 
ipso  facto  in  law  a  nuisance  /'  and  further  on  he  approves  of 
the  direction  to  the  jury :  "  Do  the  purposes  of  public  benefit 
resulting  from  the  staith  countervail  the  prejudice  which  in- 
dividuals may  sustain  by  having  the  exercise  of  their  rights 

of  passage  narrowed  ? If  yoyi  think  this  is  placed  not  in 

a  reasonable  part  of  the  river,  that  it  does  an  unnecessary 
damage  to  the  navigation,  or  that  this  is  not  of  any  pnblic 
benefit,  or  that  the  public  benefit  resulting  from  it  is  not  equal 

{d)  6  B.  &  Cr.  566. 
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to  the  public  inconvenience  which  arises  from  it,  then  you        1871. 
will  find  yomr  verdict  for  the  Crown/'    Bay  ley,  J.,  maintained         5,  * 
the  same  opinions,  and  at  page  598  he  asks :  "Is  the  place     ^*'^^' 
in  which  the  pnbUc  benefit  aocmes  material  7. .  • . .  .The  King  is        et  al 
equally  the  guardian  of  the  public  rights  of  all  his  subjects; 
all  his  subjects  are  equally  under  his  care ;    and  if  public 
benefit  results,  it  is  immaterial  whether  it  is  to  his  subjects 
in  London  or  to  his  subjects  at  Newcastle/'  Let  us  now  apply 
these  principles  to  the  case  before  us.     It  is  quite  obvious 
that  the  efficiency  of  the  fisheries  on  the  coast  is  an  element 
of  the  public  welfare  of  this  community.     Their  efficiency  is 
known  to  depend  on  measures  such  as  those  which   the 
complainante  in  this  case  took  for  carrying  on  their  business ; 
indeed,  it  was  the  very  efficiency  of  the  fishery  which  gave 
occasion  to  the  foray  made  upon  it.     It  is  not  alleged  that 
the   setting  up  of  the   stakes  occasioned  any  obstruction 
to  navigation.    The  only  right  affected  was  the  common 
right  of  fishing,  which  the  people  of  Manori  possessed  in 
no  higher  degree  than  those  of  M^avni.     The  fishery  of 
the  latter  was  no  public  nuisance;   there  is  no  pretence 
for  saying  it  was  a  private   nuisance  to  any  property  held 
by  the  applicants,  whose  act,  therefore,  in  dislodging  the 
stakes,  and  thus  breaking  up  the  fishery,  was  clearly  un- 
lawful.    The  Milavni  fishermen   had  a  property  in   their 
stakes,   not  merely   as  so  many  pieces  of  timber,  but  as 
arranged  in  a  particular  way.     To  replace  them  would  cost 
time  and  labour.     The  removal  of  them  impairs  their  means 
of  living.     These  injuries  constitute  wrongful   damage  in 
the  sense  of  the  Indian  Penal  Code,  and  the  conviction  must, 
I  think,  be  sustained. 

One  point,  however,  has  been  urged  in  the  applicants' 
favour,  which  deserves  a  little  further  consideration.  It 
appears  that  in  1865  the  M^mlatdar  of  Salsette  gave  to 
the  accused  an  order  empowering  them  to  retain  the  enjoy- 
ment of  the  fishery  as  hitherto.  This,  it  is  said,  entitled 
the  accused  to  sole  possession  and  enjoyment  of  the  fishery, 
or  at  least  justified  them  in  supposing  that  they  had  an 
exclusive  right  to  it.     It  might  be  sufficient  to  say  that  the 
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IS71.        Mamlatddr  had  no  jurisdiction  to  deal  with  sea-fisb6He&. 
^ '        His  powers  were  not  intended  by  Bombay  Act  V.  of  18^ 
^^^^t'     to  be  extended  beyond   those  of   the  Collector  and  his 
et  al        Assistants   under  the  Regpilations  and  Act  XYI.  of  1838. 
Those  who   engage    in   acts  of   Violence   on    an   insuffi- 
cient warrant  do  so  at  their  own   periL    But  the  order 
relied  on  is  in  truth  not  one  which  assigns  to  the  Manori 
fishermen  any  exclusiye  enjoyment  of  fidhing-rights  over 
a  definite  district  of  the  sea.    Much  le^  does  it  purport  to 
empower  them  to  tear  up  the  fishery  of  their  neighbours  the 
people  of  M&Iavni.     It  cannot  have  the  effect  of  exonerat- 
ing them  from  the  natural  consequences  of  their  conduct^  on 
the  ground  that  they  did  not  know  that  they  were  about  to 
cause  wrongful  damage.     They  appear  to  have  been  led  into 
violence  chiefly  by  the  mischievous  guidance  of  the  late  un« 
fortunate  Mr.  Morobd  K&nob^.     I  trust  the  result  will  for 
the  future  prevent  their  taking  the  law  into  their  own 
hands^  as  it  must  teach  them  that  thus  used,  or  abased,  it 
is  a  dangerous  weapon-^more  likely,  perhaps,  to  injure  those 
who  employ  it  than  their  antagonists. 

I  concur  in  dismissing  the  application* 


Jniy  3.  Reg.  Vk  Chill. 

•^    •  /^     Jurisdiction --Muropean  British  Subject — Offence    eommitted  m  InHoM 

Foreign  Tetritory — Penal  Code, 

A  Europeiin  British  subject  is  liable  to  be  tried  in  the  High  Conrt  of 
Bombay  for  an  offence  against  the  Indian  Penal  Code  committed  in  tlie 
territories  of  a  Native  Prince  in  alliance  vrith  QoTemment  upon  chargei 
framed  under  the  Penal  Code. 

A  T  the  third  Criminal  Sessions  of  1871  (held  by  Saboikt, 
-^  J.),  G.  P.  Chill,  a  European  British  subject,  was  by  the 
Clerk  of  the  Crown  charged  as  follows : — 

(I.)  That  he,  the  said  G.  P.  Chill,  on  the  1st  of  January 
1871,  at  Kennagh  Kheda,  in  the  village  of  Sat  Elianda,  in 
the  Parganfi  of  NimbaherS  of  Tonk  of  lUjputtini,  within 
the  jurisdiction  of  the  High  Court  of  Judicature  at  Bombftv, 
did  wrongfully  confine  one  JJAiJlv&j  against  the  form  of  the 
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Indian  Penal  Code,  in  such  case  made  and  provided.    (Sec.        1871- 
342.)  ^J^- 

(H.)    That  he,  the  said  G.  P.  Chill,  &c.,  on  the  Nasirabfid      ^^''■'^ 
road  near  the  said  village,  did  unlawfully  compel  the  said 
Ud5  JfvS  to  labour,  against  the  will  of  the  said  Udfi  JIva, 
against  the  form,  &c.   (Sec.  374.) 

(III.)  That  he,  the  said  G.  P.  Chill,  &c.,  did  abet  the 
commission,  by  Shivli  Udi  and  others,  of  the  offence  of 
wrongful  confinement  of  the  said  Uda  Jfv^,  and  that  the  said 
Udi  Jivd  was  wrongfully  confined  in  consequence  of  such 
abetment,  against  the  form,  &c. 

Upon  the  prisoner  being  arraigned,  An^tey,  who  was  for 
the  defence,  submitted  that  the  court  had  no  jurisdiction  to 
try  the  accused  on  these  charges,  for  that,  if  triable  at  all,  the 
accused  was  triable  upon  charges  framed  under  English  law, 
and  not  under  the  Penal  Code;  and  that  the  acts  alleged 
against  the  accused  were  not  crimes  or  offences  according 
to  English  law,  an  objection  which  no  possible  amendment  of 
the  charges  would  obviate.  He  referred  to  33  Geo.  III.,  c. 
62,  B.  67  :  Act  I.  of  1849;  Act  VII.  of  1854;  Indian  Penal 
Code,  Sees.  2,  3,  and  4.  He  said  that  this  act  might  not  be 
an  offence  in  Tonk. 

Mayhew,  contrcL : — The  44th  section  of  the  Charter  of  the 
Supreme  Court  gave  that  court  jurisdiction  to  try  a  case 
like  the  present,  and  that  jurisdiction  is  continued  to  the 
High  Court  by  CL  21  of  the  old,  and  CI.  22  of  the  new 
Letters  Patent.  The  prisoners  are  rightly  charged  under  the 
Penal  Code :  J^g.  v.  Watkins  (a).  The  court  will  judicially 
notice  the  fact  that  Tonk  is  part  of  a  State  in  alliance  with 
the  Government.* 

Sabgent,  J. : — I  think  the  court  has  jurisdiction  in  this 
case.  Sec.  67  of  33  Geo.  III.,  c.  52,  says :  "And be  it  further 
enacted  that  all  His  Majesty^s  subjects,  as  well  servants  of 
the  said  United  Company  as  others,  shall  be,  and  are  hereby 

(a)  2  Mad.  H.  C.  Rep.  444. 

*  See  Aitchison's  Treaties,  Engagements,  and  Sunnuds,  Vol.  IV.,  pp. 

290^293. 

VIII. — 13  c  c 
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1871.       declared  to  be  amenable  to  all  Courts  of  Justice,  both  in 
^  '        India  and  Great  Britain,  of  competent  jurisdiction  to  try 

^^^^  offences  committed  in  India,  for  all  acts,  injuries,  ¥rrong3, 
oppressions,  trespasses,  misdemeanours,  offences  and  crimes 
whatever,  by  them  or  any  of  them  done  or  to  be  done  or 
committed  in  any  of  the  lands  or  territories  of  any  Native 
Prince  or  State,  or  against  their  persons  or  properties,  or  the 
persons  or  properties  of  any  of  their  subjects  or  people,  in 
the  same  manner  as  if  the  same  had  been  done  or  committed 
within  the  territories  directly  subject  to  and  under  the  British 
Government  in  India/'  By  Sec.  44  of  the  Charter  of  the 
late  Supreme  Court  it  was  empowered  to  take  cognisance 
of  all  treasons,  murders,  *  *  *  crimes,  extortions,  misde- 
meanours, trespasses,  wrongs  and  oppressions  committed 
by  any  of  Her  Majesty's  subjects  in  any  of  the  territories 
subject  to  or  dependent  upon  the  Government  of  Bombay, 
or  in  the  territories  of  Native  Princes  or  States  in  alliance 
with  the  Government  of  Bombay.  This  court,  therefore, 
which  has  the  same  criminal  jurisdiction  as  the  late  Supreme 
Court,  has  criminal  jurisdiction  in  respect  of  all  acts  com- 
mitted by  British  subjects  in  Native  States  in  alliance  with  the 
said  Government  which  would  be  offences  if  committed  in 
British  territories.  The  charge  against  the  prisoner  alleges 
an  act  which  was  undoubtedly  an  offence  under  the  Pensl 
Code.  It  was  urged  by  the  learned  counsel  for  the  accnsed 
that  it  might  not  be  an  offence  in  Tonk  :  but  that  is  imma- 
terial.  I  am,  therefore,  of  opinion  that  this  court  has  joris* 
diction  in  the  case,  and  that  the  prisoner  is  rightly  charged 
under  the  Penal  Code. 

His  Lordship  reserved  the  point  for  the  opinion  of  the 
Full  Court,  but  the  prisoner  was  acquitted,  and  the  point 
reserved  was,  therefore,  not  argued. 
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1871. 

In  re  Ka'sam  Pi'kbha'i  and  his  wife  Hi'bba'i.  J°^y  f ^- 

Order  for  Maintenance  up<m  Husband— MuhaftmadanLenv'-Divoree  qf 
Wife  by  HusbandSffect  upon  Order-^Aci  XLVIII.  of  1860,  Sec.  10— 
Custom^Khoj&  Mnhammadant — Divorce. 

An  order  made  by  a  Magistrate  under  Act  XLVIII.  of  1860  (Police 
Amendment  Act),  Sec.  10,  directing  a  Mnhammadan  husband  to  pay  a  sum 
monthly  for  the  maintenance  of  his  wife,  does  not  deprive  such  husband  of 
his  inherent  right  to  divorce  his  wife,  and  after  such  divorce  the  Magis- 
trate's order  can  no  bnger  be  enforced. 

Custom  as  to  divorce  amongst  Khoj4  Muhammadant  of  the  Sumd  sect 

considered. 


0 


N  the  3rd  of  October  1870,  Mayhew  obtained  a  rnletim 
for  a  writ  of  certiorari  to  issae,  directed  to  John  Gon- 
non,  Esquire,  J.  P.,  and  Senior  Magistrate  of  Police,  for  the 
remoyal  into  the  High  Court  of  the  proceedings  taken  before 
him  in  the  matter  of  a  complaint  made  against  Kasam 
Pirbh^iby  his  wife  Hirb&i  for  her  maintenance,  and  the  order 
on  Kasam  Pfrbh&i  to  pay  Bs.  25  per  mensem  for  the  main- 
tenance of  Hfrbdi,  and  in  the  matter  of  the  application  of 
K^sam  Pirbh&i  to  cancel  the  lastmentioned  order. 

The  &ctB  of  the  case  were  these : — Kiasan.  Pirbhiu  and 
Hirb&i,  Khojd  Muhammadans,  were  married  to  one  another 
in  the  Sunni  form,  before  theK&zi  of  Bombay,  about  the  year 
1849.  At  that  time  all  Khoj&  Muhammadans  resorted  to 
one  common  jamdt.  K^sam  Pirbh&i  and  Hirb&i  apparently 
did  not  live  happily  together,  and  Hirbdi  about  six  months 
after  her  marriage  went  to  liye  with  her  mother.  K&sam 
Flrbh^  applied  to  the  jamat  for  .leave  to  marry  a  second 
wife.  Leave  was  granted  to  him  to  do  so.  Before  the  second 
marriage  took  place,  PIrbh&i's  father,  by  the  direction  of  the 
jamat,  made  an  arrangement  for  the  maintenance  of  Hirb&i, 
which,  as  entered  in  the  books  of  the  jamdt,  ran  thus  :— 

"  To  the  Mukhi  of  the  Bombay  community  {jam6t,  namely) :  Dost  Mu- 
hammad Ladh&ni  and  Pirbhii  Abhrdm  and  Varas  Nathu&ni,  and  all  the 
community :  written  by  Pirbh&i  Assar  (to  wit).  The  reason  of  this  being 
written  is  as  follows : — I  am  about  to  get  my  son  K&sam  Pirbh&i  married 
to  a  second  wife  in  addition  to  (his  present)  one  wife.  As  long  as  she  may 
remain  failhful  to  my  son,  should  she  act  agreeably  to  the  rules  of  the 
jamdt  and  according  to  its  directions,  the  jamat  (community)  shall  cause 
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Ign.        food  and  doChes  to  be  given  to  her.    3nlof  Fouoib  SfairfS.  1906<2lst 
Inre         April  1852).  Written  by  Khoji  Pirbh&i  Amr,  his lignitnre, i^reeiUy  to 

Ka*iax       ^i,^  ig  written  abore.     It  is  vmlid." 
Pi'bbha'i 
^  his  wife  .  TT*  1 '• 

Hj'bba'i.  About  two  years  after  Ffrbh^i's  second  marriage^  Hirbti 
went  and  liyed  with  him  for  about  a  year.  She  then^  being 
pregnant,  left  her  husband  and  went  to  live  with  her  mother. 
A  daughter  was  subsequently  bom  to  HirbiL  Aboat  two 
years  after  her  return  to  her  mother's  house,  Hirbfi  applied 
to  the  jamdt  for  maintenance,  and  the  jamat  ordered  Bs.  5 
per  month  to  be  paid  to  her  by  her  husband  (as  he  said,  for 
the  maintenance  of  her  daughter,  but  as  she  aUeged,  for  her 
own  maint^iance).  This  sum  was  paid  to  H{rb£  down  to 
March  1870,  when  she  applied  to  the  Senior  Magistrate  for 
an  order  directing  her  husband  to  maintrfun  her.  The  Ma- 
gistrate, on  the  28th  of  March  1870,  made  an  order,  mider 
Sec.  10  of  Act  XLVin.  of  1860,  directing  Kfaam  Pirbhai 
to  pay  Bs.  25  per  mensem  for  the  maintenance  of  Hfrbii. 
This  sum  was  paid  down  to  the  28th  of  August  following, 
when  Plrbh&i  divorced  his  wife  Hfrb£i  with  the  concurrence 
of  the  jamat  to  which  he  belonged.  Hlrbdi's  mohvr  or  dower 
was  then  offered  to  her,  but  she  refused  to  receive  it,  as  she 
did  not  admit  the  validity  of  the  divorce. 

The  icLlakndma  (which  was  registered  in  the  books  and 
impressed  with  the  seal  of  the  K^i  of  Bombay)  was  in  the 
following  form : —  • 

"  The  cause  of  these  lines  being  written  is  as  follows : — I,  who  am 
named  K&sam,  the  son  of  Pirbh^i  Khoj&,  am  an  inhabitant  of  the  populous 
seaport  town  of  Bombay.  I  make  a  true  dechoation,  and  clearlj  give  is 
writing,  while  sound  in  mind  and  body,  willingly  and  without  bemg  forcfd 
by  any  person,  to  the  effect  as  follows  :^A  female  named  Hirbii,  tlie 
daughter  of  Vali  Piijini  Khojl^  is  married  to  me,  and  resides  in  her 
mother's  house,  and  does  not  come  to  my  house,  and  does  not  remazB 
obedient  and  subject  to  me,  and  the  abovenamed  female  is  refFsctorj. 
Wherefore,  by  reason  of  our  disagreeing,  disputes  have  arisen  between  us. 
I,  therefore,  in  person  having  appeared  in  the  Muhammadan  Law  Court, 
and  haying  paid  to  the  abovenamed  female  named  Hirb&i  her  dowry,  which 
is  19  misk&Uoi  gold,  making  Rs.  125;  and  her  parla  (s.e.)  marriage  pre* 
aents,  amounting  to  10  tola»  of  gold,  making  Rs.  150;  and  5  sarf  of  silvvr, 
making  Rs.  140;  and  an  allowance  for  maintenance  for  three  montls 
during  the  idat  time,  making  Bs.  75 :  amounting  in  idl  to  Rs.  490,  which 
it  was  proper  for  me  to  pay,  have  divorced  her  three  times,  and  bare 
dismissed  her  from  her  relation  of  wife  to  me.    Henceforth  there  does  oot 
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exist  and  will  not  remain  any  claim  whatever  by  me  to  the  abovenamed  IQiIl. 

female  Hirb^i  on  account  of  her  relation  as  wife  and  her  nuptial  alliance  ^n  re 

to  me.    Should  I  raise  any  claim,  the  same  will  be  null  and  void,  and  in-  -7^  ^^^ 

admissible  according  to  the  law  and  custom.    Therefore  these  few  words  ^  j^^  ^^ 

have  been  written  by  way  of  a  record  of  divorce  that  it  may  be  a  voucher  Hi'eba'i. 
in  times  of  need.    Written  on  Monday  the  1st  day  of  the  month  Jamd-di- 
Ussdni  in  the  Hijri  year  1267  (^29th  August  1870)." 

(Attestations  here  follow.) 

"Ka'sam  Pi'bbha'i. 
"  Agreeably  to  Vhat  is  written  above — it  is  valid." 

K^am  Ffrbh^i  then  applied  to  the  Senior  Magistrate  to 
cancel  his  order  for  the  maintenance  of  Hirb^i.  This  was 
refused^  and  Kasam  was  obliged  to  continue  to  pay  the 
maintenance-money^  in  consequence  of  which  he  made  the 
present  application  to  the  High  Courts  and  asked  that  the 
order  for  the  maintenance  of  Hirbdi^  so  far  as  it  related  to 
future  payments^  should  be  quashed  or  annulled. 

It  appeared  from  a  joint  affidavit  of  Bahim  Hemr^j  and 
three  other  members  of  the  Khoja  community  that  the  Khojds^ 
about  ten  years  before  the  present  application^  separated 
into  two  sections,  the  Sunni  Khojfe  and  the  Shia  Khojds,  and 
that  the  former,  who  had  down  to  that  time  always  resorted 
to  the  general  Khojd  jamit,  thenceforth  resorted  to  a  sepa- 
rate jamdt  of  their  own,  having  a  separate  mukhi  and 
kanmria.  Kdsam  Pirbhdi,  being  a  Sunni,  attended  the  new 
Siinni  jamdt . 

The  rule  nisi  was  argued  before  Westropp,  C.  J.,  and 
Bayley,  J.,  on  tie  20th  and  21st  of  July  1871 . 

Green  showed  cause  on  behalf  ofHirbii: — (I.)  A  Mu- 
Lammadan  cannot,  by  divorcing  his  wife,  get  rid  of  the 
effect  of  an  order  for  her  maintenance  made  upon  him,  as 
there  is  no  provision  in  Act  XL VIII.  of  1860  which,  under 
such  circumstances  as  the  present,  or  indeed  under  any 
circumstances,  gives  the  Magistrate  power  to  cancel  his 
order,  though  on  an  alteration  in  the  circumstances  of  the 
husband  or  wife  the  Magistrate  is  given  power  to  reduce  the 
amount  of  such  maintenance :  see  Sec.  10.  To  admit  a  hus- 
band's power  thus  to  evade  an  order  for  maintenance  would 
be  to  render  the  salutary  provisions  of  the  Act  a  mere  nullity 
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1871'       in  the  case  of  Mnliammadans.     (II.)  The  parties  in  this  case 

Ka'ham      ^^  ^^^  ^^i'^  ^f  their  marriage  belonged  to  the  general  Khoji 

Pi'ebhVi      community  before  the  Sunnis  seceded  firom  it.    There  is  a 

^  his  vctfi  •' 

Hi'eb4'l  custom  amongst  that  commnnity  that  no  diTOice  shall  be 
valid  unless  made  with  the  consent  of  the  wife  and  with  the 
approval  of  the  jamdtj  which  consent  is  not  given  unless 
provision  is  made  by  the  husband  for  the  future  maintenance 
of  his  divorced  wife.  That  custom  I  am  prepared  to  prove 
by  evidence.  A  husband  cannot^  by  seceding  from  the  com- 
munity to  which  he  and  his  wife  belonged  at  the  date  of 
their  marriage^  deprive  his  wife  of  the  benefit  of  the  customs 
of  that  community.  Before  giving  Hfrbai  a  tahJcnama, 
K£sam  Pirbh^i  was  bound  to  obtain  the  consent  of  the  general 
jamdt  of  the  Khoja  community;  and^  not  having  done  so, 
the  alleged  divorce  is  invalid. 

Anstey  (with  him  May  hew)  in  support  of  the  rule : — ^There 
can  be  no  doubt  of  the  right  of  a  Muhammadan^  whether 
Shid  or  Sunni,  to  divorce  his  wife :  Baillie's  Imameea,  pp.  29, 
33.  As  to  the  form  in  which  such  divorce  should  be  given, 
see  p.  114  of  the  same  work.  ''The  declaration  of  divorce 
is  wholly  in  the  will  or  caprice  of  the  husband^  and  he  is  not 
bound  to  disclose  the  causes  which  move  him  thereto.  As 
to  the  wife  the  divorce  is  unconditionally  obligatory  on  her, 
but  the  husband  is  bound  to  hand  over  to  the  wife  all  her  pro* 
perty  and  the  mohar"  Nicholaus  vonJornauw  (German  ed., 
1850),  p.  168:  Moonshee  B.Buheem  v.  Luteefoortee  Nissa  (a), 
A  Sunni  may  marry  a  Shid  wife :  Sytid  Ghotdm  v.  Mussamni 
Sitaba  Begum  (6),  and  if  so,  a  fortiori  he  may  divorce  her. 
Here  there  has  been  a  divorce  by  competent  authority,  name- 
ly,  that  of  the  husband :  and  the  simple  question  is,  can  a 
Magistrate's  order  under  Sec.  10  of  Act  XL VIII,  of  1860 
put  it  out  of  a  Muhammadan  husband's  power  to  dissolve 
the  relation  of  marriage  between  him  and  his  wife,  and  thus 
abrogate  the  general  provisions  of  the  Muhammadan  law  in 
this  respect.  So  to  hold  would  be  inconsistent  with  the 
principle  of  numerous  cases  decided  by  the  Privy  Council, 
In  the  present  case  Kdsam  Pfrbhdi  has  always  been  a  Suniv\ 

(a)    1  Iml.  Jur.,  0.  S.,  1.         (6)    6  Calc.  W.  Rep.,  Civ.  R.  SS. 
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but  there  is  no  law  to  prevent  him  changing  his  sect  if  he  so        ^^^' 
pleases :  Barlow  v.  Orde  (c).     Muhammad  Ibrahim  v.  Chilam      ka'sam 
Ahmed  Id)  was  also  referred  to.     Under  these  circumstances.     p^^,"*^t'' 

^    '    ^  ^  ^  '     Qf  his  wife 

the  coart  will  set  aside  the  Magistrate's  order.     The  mar-     Hi'rba  i. 

riage  contract  was  the  groundwork  of  the  jurisdiction  of  the 

Magistrate  to  make  the  order ;  when  that  ceased  to  exist, 

the  order  ipso  facto  expired,  and  should    be    set   aside. 

[Westropp,  C.J. : — It  is  admitted  on  all  sides  that  the  order, 

as  made  by  the  Magistrate,  was,  at  the  time  when  it  was 

made,  a  valid  order.     Being  valid,  the  application  to  the 

Senior  Magistrate  to  set  it  aside  was  wrong.     He  might  have 

been  asked  to  stay  the  execution  of  it.     We  have  no  power 

to  quash  or  set  aside  a  valid  order ;  but  I  understand  that 

Mr.  Green  wishes  to  have  the   decision  of  the  court  on  the 

merits  of  this  case,  and  waives  all  objections  to  the  form  of 

the  present  application.     We  will,  therefore,  hear  whatever 

evidence  lie  desires  to  adduce  in  support  of  the  custom  he 

alleges  on  behalf  of  his  client.] 

Several  witnesses  were  then  examined,  from  whose  evi- 
dence it  appeared  that  K&sam  Pirbhii  had  been  a  Sunni  Khoj& 
for  at  least  twenty-five  years ;  that  the  Sunni  Khojds  were  not 
now  allowed  to  resort  to  the  original  jamat  of  the  Khoj£ 
community ;  and  that  it  was  the  custom  for  Sunni  Khoj& 
husbands,  both  before  and  since  the  secession  of  the  Sunni 
Khoj&3,  to  divorce  their  wives  according  to  the  Surmi  law, 
and  to  register  such  divorces  in  the  K&zi's  CouH.  Seven 
instances  were  given  of  divorces  so  registered,  and  it  was. 
stated  that  there  were  others. 

Westbopp,  C.  J. : — We  are  of  opinion  that  the  validity  of 
this  divorce  has  been  established.  This  man  no  longer  be- 
longs to  the  larger  branch  of  the  Khoj4  community,  who 
have  excommunicated  him  and  many  others  in  the  same 
position.  That  cannot,  however,  deprive  him  of  the  benefit 
of  the  general  Muhammadan  law ;  and  by  that  law  a  hus- 
band has  the  right  to  divorce  his  wife.  It  may  be  that 
that  right  amongst  l^hojds  is  limited  by  the  necessity  of 

(c)  13  Calc.  W.  Rep.,  P.  C.  41.         (d)  1  Bom.  H.  C.  Rep.  236. 
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1871. 


In  re 

KaViax 

Pi'bbha'i 

^  his  wife 

Hi'bba'i. 


obtaining  the 'consent  of  the  hnshsaid's  jamat.  We  give  no 
opinion  upon  that  point,  for  the  applicant  here  has  obiamed 
the  consent  of  the  jamdt  to  which  he  belongs.  The  consent 
of  the  other  jamdt  he  could  not  obtain,  for  it  wonld  hare 
nothing  to  say  to  him.  He  is  now  a  Sunniy  and  has  been 
so  for  many  years.  For  five  and  twenty  years  he  has  been 
known  to  belong  to  that  sect.  The  fact — ^whether  it  be  trae 
or  not — that  his  wife  belongs  to  the  other  sect,  cannot  deprire 
him  of  his  right  to  divorce  her  on  obtaining  the  consent 
of  the  only  jamut  to  which  he  can  have  recourse. 

Having  then  validly  divorced  his  wife,  Kdsam  Pirbhii  is 
no  longer  liable,  under  the  order  made  upon  him  on  the  28th 
of  March  1870,  under  Act  XLVIII.  of  1860^  Sec.  10,  to  pay 
a  monthly  sum  of  Bs.  25  for  the  maintenance  of  his  wife. 
That  was  a  proper  order  at  the  time  it  was  made,  but  we 
think  the  groundwork  of  that  order  has  now  been  removed, 
and  we  cannot  consider  it  any  longer  a  continuing  binding 
order  upon  the  applicant.  The  enactment,  under  which 
that  order  was  made,  was  introduced  into  an  Act  passed  in 
amendment  of  the  Presidency  Towns  Police  Act  (XDI.  of 
1856),  applicable  to  the  Presidency  Towns  alone.  Sec- 10  of 
the  amending  Act  (XLVIII.  of  1860)  does  not  relate  more 
especially  to  Muhammadans  than  to  Hindis,  Buddhists,  Indo- 
Britons,  Europeans,  or  any  other  branch  of  the  general  com- 
munity, and  the  Legislature  could  never  have  intended  by  it 
to  interfere  with  or  restrict  the  Muhammadan  law  of  divorce. 
Whether  the  applicant  has  tendered  to  his  wife  upon  the 
divorce  all  that  he  ought  to  have  given,  or  that  she  was  en- 
titled to  receive  from  him,  by  way  of  dower  or  otherwise,  is 
a  point  that  has  not  been  raised  before  us;  if  disputed,  it 
must  form  the  subject  of  a  separate  suit  to  recover ;  bnt,  no 
doubt,  the  respective  solicitors  of  the  parties  will  be  able  to 
arrange  that  matter. 

On  the  question  that  is  before  us,  we  say  that  we  do  not 
think  that  the  Magistrate  ought  to  issue  an  attachment  upon, 
or  otherwise  to  execute,*  the  order,  it  being  in  fact  Jundtu 
officio*  We  do  not,  however,  quash  or  set  aside  the  order, 
it  having  been  a  valid  order  when  made;  but  we  do  whst 
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both  parties   expressed  their  wishes  that  we    should   do,  1671. 

namely,  express  our  opinion  as  to  its  continuing  force :  and  ka'sam 

we  declare  that  in  our  opinion  the  order  ought  not  to  be  any  I^^'mha'i 

farther  executed.     There  will,  of  course,  be  no  costs  given  Hi'blba'i. 
on  either  side. 

There  being  no  dispute  as  to  the  proper  amount  of  the 
dower,  it  was  by  consent  ordered  that  Rs.  490,  lees  the 
several  sums  paid  since  the  divorce  (namely),  Rs.  260,  should 
be  paid  to  Hirbfii's  solicitor  for  her. 

Attorney  for  K^sam  Pirbhii :  0.  TyahjL 

Attorney  for  Hirbai :  0.  S.  Lynch,  Acting  Attorney  for 
Paupers. 

Reg.  v.  Moroba'  Bha'skabji.  __juiyj8. 

Crimnal  Intimidation — Threat  of  Injury — Ind,  Pen,  Code,  See»  503. 

Wbere  the  accnsed  went  to  the  complainant,  the  brother  of  an  adult 
woman,  and  told  him  that  he  had  come  from  the  Sark&r  and  would  get 
him  six  months'  imprisonment  if  he  (the  complainant)  did  not  let  his 
sister  go : 

Held  that  these  words  did  not  constitute  either  criminal  intimidation, 
within  the  meaning  of  Sec.  503  of  the  Indian  Penal  Code  (there  having 
been  no  threat  of  an  injury  in  the  sense  of  the  Code),  or  any  other  offence 
known  to  the  law. 

Where  there  is  anything  peculiar  in  the  circumstances  of  a  casC) 
a  criminal  appellate  court  should  notice  it,  even  when  such  court  confirms 
the  conviction  hy  the  court  which  tried  the  accused. 

This  was  an  application  for  the  exercise  of  the  court^s  ex- 
traordinary criminal  jurisdiction. 

It  was  heard  before  Ksmball  and  West^  JJ. 

Pandurang  Balibhadra  for  the  accused. 

Dhirajldl  Mathuridds,  Government  Pleader,  for  the  Crown. 

The  judgment  of  the  court  was  delivered  by 

EsMBALLy  J. : — ^The  accused  in  this  case  was  convicted,  by 
a  First  Class  Subordinate  Magistrate  in  the  Ahmeddbdd  Dis- 
trict, of  criminal  intimidation,  under  Sec.  506  of  the  Indian 
Penal  Code,  apparently  for  having  gone  to  the  complainant, 
and,  with  the  purpose  of  making  him  release  his  (com- 
viii. — 14  c  c 


•  V, 

Moboba' 
Bha's&ab/t. 
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^^^'  plainant'fi)  sister^  a  woman  thirty  years  of  age,  wlio  was 
being  detained  in  ihe  honse,  told  him  that  he  had  come  firom 
the  Sarkir  and  wonld  get  him  six  months'  imprisonment  if 
he  (complainant)  wonld  not  let  his  sister  go.  The  reasons  for 
the  finding  were  thns  set  forth: — ^''The  charge  against  the 
accused  No.  3,  Morobd  Bhiskarji,  is  held  proved  by  the  eri- 
dence  of  the  witnesses,  and,  as  he  was  punished  before,  he  is 
convicted  /'  and  the  accused  was  then  sentenced  to  undergo 
rigorous  imprisonment  for  six  months.  Morob£  appealed 
to  the  Magistrate  of  the  District  against  the  conviction  and 
sentence,  who  rejected  the  petition  with  these  remarks  :— 
'*  There  is  no  ground  for  interfering  with  the  conviction  and 
sentence  passed  by  the  Subordinate  Magistrate;''  and  the 
case  now  comes  before  this  court  upon  an  application  for  the 
exercise  of  our  extraordinary  jurisdiction,  on  the  ground  that 
the  act  charged,  if  proved,  did  not  constitute  an  offence  under 
the  section  quoted. 

Having  heard  the  Government  Pleader  in  support  of  &e 
conviction,  we  are  clearly  of  opinion  that  it  cannot  be  sus- 
tained.  To  convict  a  man  of  an  offence  becatt^e ''hewas 
punished  before"  is  obviously  illegal ;  and  to  say  simply  that 
a  charge  "  is  held  proved  by  the  evidence  of  the  witnesses" 
does  not  satisfy  the  requirements  of  Sec.  429  of  the  Crimi- 
nal Procedure  Code.  Taking  it,  however,  to  be  proved  that 
the  accused  did  threaten  the  complainant  with  a  criminal 
prosecution  if  he  persisted  in  detaining  his  sister  in  his 
house,  we  consider  that  that  act  did  not  constitute  either 
"criminal  intimidation"  (there  having  been  no  threat  of  an 
injury  within  the  meaning  of  the  Penal  Code),  or  any  other 
offence  known  to  the  law.  We,  therefore,  reverse  the  con- 
viction and  sentence. 

Before  leaving  this  application,  we  think  it  necessary  to 
observe  that  though,  as  a  general  rule,  it  is  not  incumbent 
on  an  appellate  court,  when  confirming  a  decision  appealed 
against,  to  set  forth  its  reasons  in  full,  the  circumstances  of 
the  present  case  were  such  as  to  require  something  more  at 
the  District  Magistrate's  hands  than  the  slender  and  sum- 
mary notice  recorded. 
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Reg.  v.  Alibha'i  Mitha'.  ,}?^\\ 


Jane  15. 


Evidence— Conditumal  Pawdon — Confession— AdmissibiHiy  of  Con- 
fession in  Evidence-^Act  IL  of  1856,  Sec.  32— Crini.  Proc.  Code,  Sees. 
209  and  210. 

A  conditional  pardon  was  tendered  to  and  accepted  by  the  accused.  He 
then,  on  solemn  affinnation,  made  a  statement  before  the  committing  Ma^ 
gistrate  in  which  he  criminated  himself  and  two  other  persons.  Three  days 
afterwards  he  voluntarily  came  forward  and  made,  on  solemn  affirmation, 
another  statement,  in  which  he  retracted  and  contradicted  what  he  had  said 
in  his  former  statement.  The  conditional  pardon  was  thereupon  cancelled, 
and  the  accused  was  put  upon  his  trial. 

Held  that  the  first  statement  was  admissible  as  eyidence  against  the 
accused,  under  Sec.  32  of  Act  IL  of  1355. 

nPHB   accused — a  Bohri  of  the  Broach    Collectorate — was 
tried,  own  a  charge  of  murdering  his  on  mother,  by 
W.  H.  Newnham,  Session  Judge  of  the  District  of  Surat. 
He  was  convicted  and  sentenced  to  death. 

The  facts  of  the  case,  as  found  proved  by  the  Session  Judge, 
were  these. 

The  accused,  Alibhdi,  and  his  family  were  on  terms  of  enmity 
viath  one  Umar  Yali  and  his  family*  There  was  an  affray 
between  the  two  families,  and  Gori,  the  mother  of  the  accused, 
was  slightly  wounded  on  the  head.  By  whom  or  how  this 
wound  was  inflicted  was  not  clear ;  but  for  treatment  of  this 
wound  she  was  admitted  into  the  Civil  Hospital  at  Broach, 
where,  after  remaining  for  three  days,  she  died*  Shortly  after 
her  death,  the  accused,  Alibhai,  complained  t6  the  Magistrate 
F.  P.  that  she  had  been  killed  by  the  beating  inflicted  upon 
her  by  their  enemy  Umar  Yali  and  his  associates,  against 
whom  criminal  proceedings  were,. accordingly,  taken,  but  thoy 
were  ultimately  discharged ;  and  the  accused  was  himself 
charged  with  the  murder. 

The  Session  Judge  further  held  that  it  was  proved  that  the 
cause  of  the  woman  Gori's  death  was  arsenical  poisoning,  and 
uot  any  external  injury;  that  during  her  residence  in  the 
Broach  Hospital  some  food  was  supplied  to  her  by  the  ac- 
cused ;  that  there  was  every  reason  to  believe  that  that  food 
contained  poison,  and  that  the  accused  had  knowledge  that 
that  was  the  fact. 
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_  1871^___      On  arriving  at  his  conclusion  on  this  last  pointy  the  Session 

^ '        Jadge  observed  that  without  the  accused's  own  statement  k 

Alibha'i     should  hesitate  to  convict  him.     This  statement  was  that 

MlTHA*. 

the  accused  first  intended  to  make  a  charge  of  simple  assault 
against  Umar  and  his  friends^  but  that  at  the  instigation  of 
his  own  comrades  he  poisoned  his  mother  and  charged  Umar 
and  his  friends  with  murder.  The  statement  and  its  with- 
drawal took  place  under  the  following  circumstances : — 

During  a  preliminary  investigation  before  the  committing 
Magistrate  into  the  conduct  of  three  persons  suspected  in 
this  matter^  the  Superintendent  of  Police  in  charge  of  the  case 
suggested  that  a  conditional  pardon  should  be  tendered  to 
the  accused^  Alibh&i.  This  was  done^  and  Alibhdi,  being 
examined  as  a  witness  on  solemn  affirmation,  made  the 
statement  alluded  to  above,  on  the  24th  of  March  1870. 
Three  days  afterwards,  Alibhdi  appeared  before  theMagistrat^ 
of  his  own  accord,  and,  also  on  solemn  affirmation,  made 
another  statement,  in  which  he  denied  all  that  he  had  said 
before,  and  asserted  that  he  had  been  induced  to  make  the 
first  statement  by  the  persuasions  of  his  enemies.  His 
pardon  was  thereupon  cancelled,  and  he  was  committed  for 
trial. 

At  the  trial  it  was  objected,  when  it  was  proposed  to  put 
in  evidence  the  prisoner's  first  statement,  that  it,  being  upon 
solenm  affirmation  and  made  as  a  witness,  was  not  admissible 
in  evidence  against  him  except  for  purposes  of  a  trial  tor 
giving  false  evidence.  The  Session  Judge  upon  this  objec- 
tion ruled  as  follows  : — 

''  Sec.  32  of  Act  11.  of  1855  runs  as  follows  :— '  No  such 
(criminating)  answer  which  a  witness  shall  be  compelled  to 
give,  shall,  except  for  the  purpose  of  punishing  such  person 

for  wilfully  giving  false  evidence  upon  such  examination 

be  used  as  evidence  against  such  witness  in  any  criminal 
proceeding.' 

"  I  have  not  been  able  to  find  any  ruling  of  the  Bombay 
High  Court  on  this  privilege  with  regard  to  approvers;  but 
there  is  a  ruling  quoted  from  the  Calcutta  Weekly  Beporter 
in  Prinsep's  Procedure  Code— a  criminal  letter,  in  the  case 
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o{Reg,r.  Badanaih  Doesadh  (a)**declaring  that  a  statement        ^^'^^- 
made  under  promise  of  pardon  is  not  admissible  against  the  v. 

accused.  This  does  not,  however,  refer  to  the  above  section  ^xha\^ 
of  the  Evidence  Act,  but  says  that  to  admit  such  would  be 
contrary  to  the  policy  of  Bee.  203  of  the  Code  of  Criminal 
Procedure.  The  judgment  on  the  case  in  appeal,  however, 
(8  Calc.  W.  Eep.,  53  Cr.  R.)  bears  the  name  of  one  Judge 
only;  and  as  Sec.  209  is  specially  excepted  in  the  above- 
qaoted  Sec.  203,  and  this  question  arises  from  proceedings 
under  Sec.  209,  I  am  doubtful  as  to  the  soundness  of  the 
decision. 

"  First,  with  regard  to  the  words  of  the  section  of  Act  II. 
of  1855,  the  question  is.  Was  this  a  statement  which  the 
witness  was  compelled  to  g^ve  ?  On  behalf  of  the  accused  it 
may  be  urged  that  compulsion  arises  from  the  solemn  affirm- 
ation, under  Sec.  1 79  of  the  Penal  Code,  which  is  quoted 
in  note  to  Sec.  32  of  Act  II.  of  1855  in  West's  Code.  But 
I  do  not  consider  that  there  was  compulsion  in  this  case  from 
the  fact  of  the  evidence  being  given,  as  by  law  demanded, 
on  solemn  affirmation.  The  accused  had  in  the  first  instance 
agreed,  on  receiving  a  conditional  pardon,  to  make  a  ^  full, 
true,  and  fair  disclosure'  of  all  the  circumstances  connected 
with  the  crime :  and  the  affirmation  could  not  create  any 
stronger  obligation  after  he  had  so  agreed. 

"With  regard  to  the  constraint  or  compulsion  implied  by 
an  oath,  Taylor,  Vol.  I.,  p.  797,  5th  ed.,  Sec.  821,  says  :  '  If 
a  prisoner,  on  being  examined  as  a  witness,  has  consented  to 
answer  questions  to  which  he  might  have  demurred,  as  tend- 
ing to  criminate  himself... > his  statement  will  be  deemed 

voluntary,  and,  as  such,  may  be  subsequently  used  against 
Lim,'  &c.  Now  in  this  case  the  accused  had,  befoi^e  he  was 
made  a  witness,  consented,  under  his  conditional  pardon,  to 
make  a  full  disclosure,  irrespective  of  the  obligation  of  the 
solemn  affirmation,  and  he  might  have  refused  to  become  an 
approver  altogether.  I  apprehend,  then,  that  after  such 
consent  his  evidence  was,  and  remained,  voluntary ;  that  it 

(a)  8  Calc.  W.  Rep.,  14  Cr.  Letters. 
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^^^'       did  not  become  compnlsoiy  because  made  on  fiolenm  affinn- 
^, '        ation;  that  Sec.  32  of  Act  II.  of  1855  is  designed  not  to 
AlibhVi     protect  approvers  (who  have  a  conditional  protection  before- 
hand)^  bat   ordinary  witnesses  who  may  have  to  answer 
criminating  questions ;  and  that  it  does  not  exclude  tliia 
evidence. 

''Secondly^  as  above  said^  I  cannot  see  that  Sec.  203 
of  the  Code  of  Criminal  Procedure  excludes  this  evidence— 
see  Goodeve  on  Evidence^  596  : '  Were  the  inducement  held 
out  conditional  on  some  act  to  be  done  by  the  accused  him- 
self^ and  he  to  break  the  condition^  this  would  be  tantamonnt 
to  a  forfeiture  of  the  protection  implied  in  the  inducement, 
and  leave  the  confession  admissible  /  and  the  example  given 
is  the  case  of '  King^s  evidence/ 

"  My  attention  has  been  drawn  to  Russell  on  Crimes^  Bk. 
VI.,  Ch.  v..  Sec.  VI.,  on  Accomplices  (Vol.  III.,  4th  ed.,  p. 
596),  &c.,  where  several  cases  are  quoted.  (Note  v,  p.  598.) 
Among  these  is  Reg.  v.  Holtham  and  five  others  (1843), 
'  where  an  "  accomplice/'  who  had  made  a  full  disclosure  of 

the  fact  before  the  committing  Magistrate^  refused 

before  the  Grand  Jury  to  give  any  evidence  at  all.  Wigit- 
man,  J.,  ordered  his  name  to  be  inserted  in  the  bill  of 
indictment,  and  he  was  convicted  on  his  own  confession' 
This  last  is  a  very  strong  cckse  in  point. 

'^  But  it  might  be  objected  that  the  statement  is  excluded 
(irrespective  of  Sec-  32  of  the  Evidence  Act)  by  its  having 
been  made  on  solemn  affirmation.  On  this  subject  Goodere 
again  says,  p.  597  :  ^  It  has  been  questioned,  indeed,  whether 
in  any  case  in  which  an  examination  has  been  taken  on  oath 

it  would  be  admissible; the  better  opinion,  however, 

is  that  thero  is  no  weighb  in  the  objection;  and  undonbtedlj 
there  are  many  cases  in  which  it  has  not  been  adhered  to.' 
See  also  Taylor,  Sees.  818,  819. 

'*  Lastly,  if  it  be  urged  that  the  accused,  pardon  having  been 
withdrawn,  is  placed  in  a  worse  position  than  before,  i>y 
admitting  against  him  what  he  has  said  under  promised 
pardon,  I  reply  that  it  is  his   own  doing ;   he  has  broken 
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faith  with  the  Crown,  and  has  no  possible  claim  to  be  re-  ^^71. 

placed  in  the  status  quo  anti^  either  on  grounds  of  justice  or  ^/ 

public  policy.  Alibha'i 


"  For  the  above  reasons,  I  consider  it  clear  that  the  evidence 
in  question  should  be  admitted  for  what  it  is  worth/' 


Having  thus  disposed  of  the  point  as  to  the  admissibility 
of  the  accused's  statement,  the  Session  Judge  reviewed  the 
other  evidence  in  the  case,  and  convicting  the  accused,  Ali- 
bliui,  passed  sentence  of  death  upon  him,  subject  to  the  con- 
firmation of  the  High  Court. 

In  the  High  Court  the  case  was  heard  bj  Gibbs  and 
West,  JJ. 

Oirdharldl  Dayaldds,  for  the  convict,  objected  to  the  ad- 
missibility of  his  statement. 

Dhirajldl  Mathuradds  (Grovemment  Pleader)  appeared  for 
the  Crown,  btit  was  not  called  upon  to  reply. 

Per  Curiam  : — ^The  trial  of  this  case  being  in  other  respects 
regular,  the  prisoner's  statement  was  admissible  in  evidence. 
A  confession  improperly  obtained — that  is,  by  means  of  hopes 
and  fears,  caused  in  ways  disapproved  by  the  law — is  rejected 
as  evidence.  But  in  this  case  no  improper  means  were 
resorted  to ;  nothing  was  done  but  what  the  law  distinctly 
approves :  and  the  prisoner,  having  voluntarily  become  a 
witness,  is  subject,  like  other  witnesses,  to  have  what  he 
said  in  that  capacity  used  against  himself.  The  law  on  the 
subject  of  criminating  questions  is  not .  in  the  satisfactory 
state  which  it  may  be  hoped  it  will  shortly  assume,  but  it  is 
sufficiently  clear  that  the  proper  connection  of  Sec.  32 
of  Act  IL  of  1855  and  of  Sec.  179  of  the  Indian  Penal  Code 
is  this — that  the  former  establishes  an  obligation  to  answer 
all  questions  put  by  a  competent  authority,  while  the  latter 
provides  a  specific  penalty  for  failure  in  the  prescribed  duty. 
That  duty  is  in  part  assumed  as  existing,  and  in  part  defined 
by  the  earlier  enactment,  and,  where  defined,  defined  on 
the  assumption,  to  be  clearly  gathered  from  the  proviso, 
of  an  exercise  of  compulsion  by  the  court,  which  can  have 
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.  J^^}: no  place  where  the  whole  statement  is  made  without  rehct;- 

9, '       ance  and  withoat  protection  being  claimed. 

Alibha'i 

MiTHA'.  The  provisions  in  Sees.  209  and  211  of  the  Code  of  Crimiittl 
Procedure  assume  that  guilty  persons  may  make  statementB 
under  conditional  pardons  and  be  afterwards  oommittod  for 
trial.  The  ordinary  role  is  that  everything  from  which  & 
reasonable  inference  can  be  drawn  as  to  the  facts  in  issue  is 
evidence^  and  if  it  had  been  intended  that  this  particular 
kind  of  evidence  should  be  inadmissible,  a  clause  to  that  effect 
would  have  been  inserted  in  the  Code.  The  law  protects  an 
informer  who  teUs  the  truth ;  one  who  perverts  it  deserves 
no  protection.  And  if  the  former  of  the  prisoner's  two 
statements  in  the  case  was  the  false  one,  it  places  him 'in  no 
worse  position  than  any  other  accused  person  who  withoat 
lawful  excuse  has  made  a  fiedse  confession. 

The  only  case  cited  at  the  bar  against  this  position  is 
Reg.  V.  Radanath  Dossadh  (6).  This  was  more  a  dictum  than 
a  regular  decision  arrived  at  after  argument.  Mr.  Justice 
Kemp,  who  was  the  only  sitting  Judge  in  that  case, 
observed :  "  The  statement  made  under  the  promise  of 
pardon  is  no  evidence  against  the  prisoner.  To  admit  such 
would  be  contrary  to  the  policy  of  Sec.  203  of  the  Code 
of  Criminal  Procedure,  as  observed  by  the  Judges  of  this 
court  on  review  of  the  jail  delivery  statements."  With 
due  deference  to  the  opinion  of  the  learned  Judge,  we  think 
the  admission  of  the  statement  in  question  is  opposed  nei- 
ther  to  (he  policy  of  the  section  quoted,  nor  to  the  interests 
of  justice.  We  are  confirmed  in  our  opinion  by  the  altera- 
tion effected  in  this  section  by  the  Criminal  Procedare 
Amendment  Act  of  1869,  two  years  afier  the  decision  of 
the  above  case  in  1867.  Before  amendment  Sec.  203  ran 
thus :  "No  influence,  by  means  of  any  promise  or  threat  or 
otherwise,  shall  be  used,*'  &c.;  now,  the  most  important 
words,  "  except  as  provided  in  Section  209,*'  are  placed 
prominently  at  the  commencement.  The  prisoner,  without 
any  pressure  having  been  put  upon  him,  came  forward  ami 

(6)    8  Calc.  W.  Rep.,  Cr.  R.  53. 
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made  his  statement  before  the  Magistrate ;  and  we  must,  1871. 
therefore,  take  it  to  be  perfectly  voluntary.  We  do  not  think  ^^^* 
that  the  circumstance  of  its  having  been  made  on  solemn  Aubha'i 
affirmation  renders  it  invalid.  On  this  point  Taylor,  in  Sec. 
820,  p.  795  (5th  ed.),  says :  "And,  indeed,  the  rule  exclud- 
ing sworn  confessions  seems  strictly  confined,  at  Common 
Law,  to  the  case  of  a  statement  made  by  the  party  upon 
oath  while  a  prisoner  under  examination  respecting  the 
criminal  charge.  It  is  true  that  one  or  two  decisions  by  Mr. 
Baron  Gnrney  might  be  cited  which  seem  to  extend  the  rule 
somewhat  further,  and  to  render  inadmissible  confessions 
made  on  oath  to  magistrates  or  coroners  by  parties  who, 
after  being  examined  as  witnesses,  have  themselves  been 
committed  for  trial ;  but  the  authority  of  these  decisions  has 
been,  much  shaken  by  subsequent  cases,  and  they  cannot  now. 
be  safely  relied  upon  as  law.^' 

Tlie  statement  made  by  the  prisoner  being  thus  admissible, 
we  are  of  opinion  that  that  alone  is  a  sufficient  foundation 
on  which  to  base  a  conviction  of  murder.  In  this  case  there 
is  ample  corroborative  evidence  to  establish  the  prisoner's 
guilt.  We  shall,  therefore,  uphold  the  conviction,  but,  de- 
clining to  confirm  the  sentence  of  death,  pass  upon  him  a  sen- 
tence of  transportation  for  life. 

Note. — The  two  following  cases  are  inserted  here  in  explanation  of  the 
circumstances  under  which  the  murder  in  the  above  case  was  committed. 
The  facta  appear  in  the  judgments  of  the  Court. 

Reg.  v.  Muhammad  Yalli. 

22nd  September  1871.  Gibbs,  J. :— The  prisoner  is  charged  with  the 
murder  of  his  sister,  and  this  forms  one  of  the  three  cases  which  have 
arisen  out  of  the  party  feuds  in  the  village  of  Kann£r,  in  the  Broach 
IMstrict,  the  general  history  of  which  will  be  found  in  the  court's  judg- 
ment in  the  case  of  Muhammad  and  Husan  A'manji  (see  next  case). 

The  principal  witness  in  this  case  is  the  P&rsi  cloth-seller  Rastamji, 
whose  evidence  appears  to  have  been  given  in  a  straightforward,  truthful 
manner,  which  impressed  both  the  Session  Judge  and  the  assessors  with 
the  feeling  that  he  was  a  witness  to  be  believed.  According  to  this  man's 
statement,  he  was  standing  talking  with  the  prisoner's  father  on  busi- 
ness, when  his  attention  was  drawn  to  the  prisoner  by  hearing  a  woman 
exclaim  "  Why  do  you  kill  me  for  other  people  ?  "  and,  on  looking  towards 
in. — 15  cc 
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1^71'         the  spot  whence  the  voice  ciine,  saw  the  prisoner  strike  the  giri  on  tke 
Beo.         ]iead  with  an  axe,  which  caused  her  death. 

MuHAUMAD  It  appears  that  two  wounds  were  inflicted*  but  tbat  the  Pirsi  witnen 
Villi.  oi,]y  gg^  qq^  actually  struck.  After  striking  tbe  blow  tbe  priaoixr 
dropped  the  axe  on  the  spot,  struck  his  own  head  violently  against  a 
neighbouring  door,  so  as  to  cause  the  blood  to  flow,  rushed  off,  moanted 
a  pony  and  rode  away.  The  Pirsi  and  the  girl's  father  then  went  up  to 
the  spot,  and  the  father  cried  over  the  corpse. 

The  F4rsi's  evidence  is  corroborated  by  that  of  two  men  who  vere 
close  by,  engaged  in  pounding  chunam.  Their  attention  was  called  bj 
hearing  some  one  exclaim  '*  Why  kill  me?"  or  some  like  expression,  tod 
hurrying  into  the  street  were  in  time  to  see  the  second  blow  stmcL 

These  three  witness^'s  were  cross-examined,  but  their  evidence  was  not 
shaken,  and,  as  above  stated,  it  was  beUeved  by  both  the  Session  Jodge 
and  the  assessors,  and  we  see  no  reason  for  arriving  at  any  other  conda- 
sion. 

The  defence  set  up  by  the  prisoner  before  the  committing  Magistrate, 
but  in  proof  of  which  no  evidence  was  offered,  was  that  a  quarrel  bad 
occurred,  regarding  the  building  of  a  wall  opposite  his  house,  with  Hnun 
A'manji  and  B4pu  A'manji,  and  that  they  came  with  others  ^armed  witb 
picks  and  axes  and  killed  his  sister.  Before  the  Session  Court  he  for  tbe 
first  time  added  that  the  case  against  him  had  been  got  up  by  Kavssbi, 
the  inspector  of  police,  who  at  the  time  the  prisoner  made  this  statement 
was  under  suspension  on  some  charges  of  bribery ;  but  tbe  manner  in 
which  the  statement  was  made,  and  the  absence  of  any  evidence  offered 
to  support  it,  renders  it  unworthy  of  further  notice. 

We,  therefore,  are  unable  to  arrive  at  any  other  conclusion  than  tbat 
the  prisoner  was  his  sister's  murderer :  and,  such  being  our  opinion,  ve 
cannot  do  otherwise  than  confirm '  the  capital  sentence,  which  should  be 
carried  out  into  execution  at  the  scene  of  the  murder. 

RfiG*  V.  Muhammad  A'manji  and  Husan  A^manii. 

26th  Sept.  1871.  Gibes,  J.: — In  this  case,  the  prisoners  have  bees 
convicted  of  attempt  to  commit  murder,  and  have  been  sentenced — No. 
I  to  transportation  for  life,  and  No.  2  to  transportation  for  ten  years. 

The  evidence  certainly  is  quite  insufficient  to  maintain  the  conviction 
against  prisoner  No.  2,  Husan.  There  is  nothing  against  him  as  regards 
the  assault  on  his  mother ;  he  remained  outside  the  front  of  the  house, 
and  whatever  was  done  to  the  old  woman  in  the  yard  at  the  back  wts 
done  by  prisoner  No.  1,  Muhammad,  and  it  is  this  which  requires  parti- 
cular attention. 

The  evidence  shows  that  a  murder  had  been  committed  in  tbe  f  ilUee 
of  Karm&r  on  the  morning  of  the  5th  of  May  {Reg.  v.  Muhammad  ValHi 
and  from  cases  which  have  lately  come  before  the  court  it  appears  tbst 
there  are  two  factions  in  this  village,  and  that  murders  have  been  conn 
mitted  on  each  side — not,  as  would  be  naturally  expected,  by  membeit  at 
one  faction  on  a  member  of  the  other,  but  by  members  of  one  httka  oa 
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ft  helpless  female  of  their  own,  so  as  to  throw  either  the  guil^  of  blood  or 
the  blame  of  the  crime  on  the  other  party. 

Such  a  state  of  things  is  hardly  credible,  but  this  is  an  instance  of  truth 
being  stranger  than  fiction,  as  will  be  seen  by  the  foU owing  statement  of 
facts,  derived  from  three  cases  lately  before  the  court. 

From  Reg.  t.  Alibhdi  Mithd  it  appeared  that  some  members  of  the 
two  factions  in  this  village  liad  a  fight,  or  rather  scuffle.  On  one  side 
was  Alibhdi,  his  wife,  mother,  daughter,  and  others;  on  the  other  side  the 
police  pdtn  and  his  wife,  one  Jiv&  Alibaksh  and  his  sons  and  another. 
The  result  of  this  scuffle,  which  arose  from  a  quarrel  between  Alibhii's 
daughter  and  Jivd's  son,  was  that  on  the  side  of  the  latter  one  of  the 
meo  got  a  blow  on  the  head  and  was  taken  into  Broach.  The  evidence 
then  shows  clearly,  and  the  prisoner  admitted,  that  a  consultation  was 
held  by  his  party,  and  it  was  determined  to  break  or  bruise  the  head  of 
the  old  mother  and  take  her  into  Broach,  as  a  sort  of  make-weight 
against  the  broken  head  on  Jiva's  side. 

The  old  mother  was  apparently  a  consenting  party,  and  by  a  heavy 
clod  of  earth  thrown  at  her  head  the  desired  effect  was  obtained,  and  she 
was  carried  in  due  form  to  the  Broach  Hospital,  and  a  complaint  laid 
against  the  police  patil  and  Jiv4's  party. 

Now  comes  the  most  extraordinary  step.  While  the  old  woman  was  in 
the  hospital,  the  leaders  of  her  son's  party  and  her  son  determined  that  it 
was  necessary  to  have  a  death  to  score  on  their  side, — why  is  not  clear» 
but  one  of  the  two  causes  above  mentioned  seems  to  have  led  them  to^his 
determination.  The  son  and  the  others  then,  it  is  said,  prepared  some 
food  with  arsenic,  which  was  given  to  the  old  woman  at  her  evening  meal 
by  one  or  more  of  these  persons.  She  ate  it,  went  to  sleep,  and  in  about 
half  an  hour  woke  up  and  vomited  violently — so  violently  as  to  bring  on 
rupture  of  the  spleen,  from  which  she  at  once  died.  The  post-mortem 
examination  and  the  chemical  analysis  proved  the  cause  of  death. 

The  evidence  was,  unfortunately,  insufficient  to  bring  home  the  guilt 
to  all  the  parties,  but  the  son  was  on  his  own  statement  convicted  of 
murder,  and  the  High  Court  upheld  the  conviction. 

The  next  step  which  occurs  is  that  which  is  treated  of  in  the  ease  of 
Muhammad  Yalli  for  the  murder  of  his  sister  Fatta.  The  evidence 
showed  that  the  brother  brought  his  sister  out  of  the  house,  and  as  she 
was  leaning  against  the  wall  struck  her  twice  with  an  axe  and  killed  her. 
She  is  said  to  have  exclaimed,  "  Why  do  you  kill  me  for  other  people  ?" 
The  brother  then  dashed  his  own  head  against  the  wall,  wounding  it 
severely,  and  mounting  a  pony  rode  off.  His  brother  then  went  to  the 
Magistrate's  camp  and  gave  information  that  his  sister  had  been  killed  by 
the  opposite  faction.  The  Session  Judge  and  assessors  convicted  the 
prisoner,  and  he  has  been  sentenced  to  death,  and  this  court  has  con- 
firmed the  sentence. 

Immediately  after  the  poor  girl's  murder  the  prisoners  in  this  case,  who 
apparently  belong  to  the  opposite  faction,  came  out  calling  for  justice,  and 
saying  their  house  had  been  attacked.  The  Parsi  cloth-seller,  the  only 
independent  witness,  told  them  not  to  attack  the  p^ til's  house,  as  he  would 
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depose  to  how  the  girl  was  killed.  But  it  appears  they  became  frigtit- 
fuUy  excited,  and  prisoner  No.  1,  Muhammad*  expressed  hb  intenbon,  evi- 
dently as  a  set-off  against  the  girl  Fatti's  death,  to  kill  himself.  On  this  his 
old  mother  begs  that  she  might  be  the  victim  instead.  Now  comes  the  ti- 
sault.  It  appears  the  mother  and  her  son  prisoner  No.  1  went  throogfa 
their  house  to  a  back-yard,  and  presently  the  prisoner  No.  1  rushed  out  of 
the  house  calling  for  the  police  patil,  who,  it  appears,  had  just  retaiDed 
to  the  village,  to  come  and  take  his  mother's  deposition,  and  at  the  nmr 
time,  showing  a  wound  on  his  chest.  Some  little  delay  occnrred,  ind 
when  the  police  went  inside  they  found  the  old  woman  senseless  on  a  ctit, 
and  the  prisoner,  lying  wounded  in  the  chest,  on  another. 

They  were  taken  to  Broach  Hospital,  and  the  evidence  of  the  Citii 
Suigeon  (the  late  Dr.  Glen)  shows  that  the  wounds  of  the  old  womio 
were  considered  by  him  slight.  She  stayed  in  hospital  fifteen  days  and 
then  returned  to  her  village,  whence  her  corpse  was  brought  back  to  the 
hospital  about  six  days  after.  Dr.  Glen  certified  that  "  these  wounds  did 
not  bring  about  the  death  of  the  woman :  she  died  of  old  age ;"  and  in  his 
deposition  before  the  Session  Court  he  maintains  the  same  view.  The 
old  woman  herself  also  stated  in  her  deposition  that  her  wounds  were  not 
severe. 

Under  these  circumstances  it  is  impossible  to  uphold  the  convictioD 
for  attempt  to  murder,  nor  can  the  court  record  a  conviction  of  grieroia 
hurt,  for  the  facts  do  not  bear  out  the  necessary  definition  in  the  Indiu 
Penal  Code.  All  we  can  do  is  to  say  the  evidence  proves  a  chaz^  of 
ca^ng  hurt,  but,  as  the  same  evidence  shows  that  what  was  done  wss 
done  with  the  old  woman's  consent,  the  provisions  of  Sec.  87  of  the 
Indian  Penal  Code  prevent  the  act  from  being  regarded  as  an  offence. 

In  two  out  of  the  three  cases  mentioned  in  this  minute,  the  conduct  of 
Dr.  Glen,  the  late  Civil  Surgeon  of  Broach,  was  such  as  would  hsre 
rendered  it  necessary  for  the  court  to  bring  it  to  the  notice  of  Gorern- 
ment.  The  great  delay  and  carelessness  in  forwarding  the  contents  of  the 
stomach  and  the  vomit  in  the  case  of  Alibhii  Mitha,  together  with  the 
imperfect  manner  in  which  be  appears  to  have  examined  the  bodies,  sod 
the  unsatisfactory  nature  of  his  evidence  regarding  the  wounds,  were 
such  that  we  had  determined  to  recommend  to  Government  his  remonl 
f^om  his  appointment,  when  the  newspapers  announced  his  death  on  his 
way  to  England.  No  further  notice,  therefore,  need  now  be  taken  of  this 
portion  of  the  case. 


Cofimc/tofi5  and  sentences  reversed. 
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Reg.  v.  Ja'fab  Ali'.  .  ^^^J; 

Aug.  11. 


Comphdnt  upon  Oath — Issuing  of  Warrant  upon  Complaint — Report  of 
Police  Officer — Offence  for  which  the  Police  cannot  arrest  toithout  Warrant 
— Cn'in.  Proe.  Code,  Sees.  66  a  and  155. 

In  caaes  in  which  the  police  cannot  arrest  without  a  warrant,  a  warrant 
cannot  be  legally  issued  by  a  Magistrate  except  on  a  complaint  made  upon 
oatb  (or  under  the  provisions  of  Sec.  68),  whether  the  Magistrate  issuing 
the  warrant  is  authorised  to  entertain  cases  either  on  complaint  preferred 
directly  to  himself,  or  on  the  report  of  a  police  officer,  under  Sec.  66  a  of 
the  Criminal  Procedure  Code  or  not. 

The  report  of  a  police  officer  referred  to  in  the  above  section  means,  not 
any  communication  made  by  a  police  officer,  but  the  formal  report  drawn 
up  under  Sec.  155  pf  the  Criminal  Procedure  Code,  in  cases  in  which  the 
police  may  arrest  without  warrant. 

THE  accused^  Jafar  Ali,  was  convicted  by  Major  T,  E. 
Britten,  a  Railway  Fall-Power  Magistrate  in  the  Khin- 
desh  District,  of  dishonest  misappropriation,  under  Sec.  403 
of  the  Indian  Penal  Code,  and  sentenced  to  rigoroas  im- 
prisonment for  three  months. 

On  appeal,  A.  C.  Watt,  Assistant  Session  Judge  of 
Khandesh,  annulled  the  conviction  and  sentence,  on  the 
ground  that  the  proceedings  of  the  Magistrate  F.  P.  wre 
illegal,  as  they  were  held  without  a  complaint,  as  required 
by  Sec.  66  of  the  Criminal  Procedure  Code.  The  following 
was  the  finding  of  the  Assistant  Session  Judge  : — 

"  In  this  case  the  appellant  has  been  convicted  of  an  offence 
punishable  under  Penal  Code  Sec.  403,  which  is  an  offence 
for  which  arrest  cannot  be  made  without  warrant.  In  the 
vernacular  papers  there  is  a  warrant  signed  by  the  Magis- 
trate F.  P.,  Major  Britten,  which  is  dated  February  25th, 
1871^  and  in  which  it  is  stated  that  a  complaint  had  been 
made.  There  is  no  document  of  the  nature  of  a  complaint 
made  to  the  Magistrate  F.  P.  in  the  proceedings,  and,  as  far 
as  can  be  gathered  from  them,  the  complainant  did  not 
appear  before  the  Magistrate  F.  P.  till  February  27th.  The 
Magistrate  F.  P.  is,  therefore,  called  upon  to  send  into  this 
court  and  to  certify  the  complaint  upon  which  he  issued 
his  warrant  (Crim.  Proc.  Code  Sees.  66  and  248),  and  if  no 
such  complaint  were  made  before  him,  to  explain  under 
what  provision  of  the  Law  the  warrant  was  issued.    The 
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__}^11i___  Magistrate's  proceedings,  as  received  by  this  conrt,  are  re- 
turned  for  reference/' 
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The  Magistrate  stated  in  reply  that  the  warrant  had  been 
issued  on  a  complaint  made  by  the  police,  and  not  by  the 
complainant.  The  Session  Judge  thereon  passed  the  follow- 
ing  final  order  in  the  case,  on  the  4th  of  May  1871 : — 

^'I  annul  the  conviction  and  sentence  passed  upon  the 
appellant,  as  I  consider  that  without  a  complaint  made  to 
the  Magistrate  on  solemn  affirmation  he  had  no  jurisdiction. 
He  had  no  right  to  issue  the  warrant,  and  the  proceedings 
were  illegal  abinitio.  The  cases"  (d)  "reported  in  Bombay 
High  Court  Reports,  Vol.  IV.,  Crown  Cases,  pages  30  and 
33,  seem  to  support  my  decision,  as  also  the  case  in  YoL  V., 
page  29,  Crown  Cases"  (6). 

The  Assistant  Session  Judge  afterwards,  considering  that 
his  decision  annulling  the  conviction  and  sentence  was 
wrong  in  point  of  law,  submitted  the  original  and  appeal 
proceedings  in  the  case  for  the  orders  of  the  High  Conrt 
w^  the  following  observations  : — 

"  I  have  the  honour  to  submit  for  the  orders  of  their  Lord- 
ships  the  original  and  appeal  proceedings  in  the  case  of  B^g^ 
V.  JafarAli,  as  I  have  very  recently  had  reason  to  beliere  that 
my  decision  on  the  point  of  law,  annulling  the  conviction,  is 
incorrect,  and  I  may  have  misled  the  Magistrate  thereby. 

"  Under  Sec.  66  a  of  the  Criminal  Procedure  Code  as 
amended  by  Act  VIII.  of  1869,  it  appears  that  Major  Britten, 
the  Magistrate  F.  P.,  had  power  to  entertain  the  case  on  the 
report  of  a  police  officer  were  he  specially  empowered  to  do 
so,  and  I  find  from  page  823  of  the  Oovemmeni  Gazette 
dated  15th  July  1869  that  Major  Britten  was  so  empowered. 
Had  Major  Britten  only  told  me  this  when  I  made  the  first 
reference  to  him,  I  should  probably  have  avoided  the  mis- 
take which  I  believe  I  have  made.'* 

The  reference  was  considered  by  the  Judges  in  chambers, 
and  the  following  letter  was  by  their  order  addressed  by  the 

(a)    Reg.  v.  Dtpchand  Khush&l;  Reg.  v.  Vishvan6tk  Daulairdv 
(6)    Reg,  v.  Sadaskivappd  Pandurangdppa. 


Ja'var  Ali'. 
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Registrar  of  the  High  Court  to  tho  Session  Judge : —  1871. 

Rbg. 

"  I  am  directed  to  inform  you,  in  reply  to  your  letter  No,  «* 

837,  dated  the  21st  ultimo,  that  the  Honorable  Judges  do 
not  clearly  understand  the  reason  of  your  reference. 

"  As  far  as  can  be  judged  from  the  proceedings,  your  deci- 
sion of  the  4th  of  May  1871  was  perfectly  right.  The  case 
was  one  in  which  the  police  might  not  arrest  without  war- 
rant, and  a  warrant  could  not  be  legally  issued  except  on  a 
complaint  made  upon  oath. 

''  The  fact  that  Major  Britten  was  empowered,  under  Sec. 
66  A  of  the  Criminal  Procedure  Code,  to  entertain  cases  '  on 
the  report  of  a  police  officer,*  does  not  appear  to  their 
Lordships  to  aflfect  the  question.  By  the  words  '  report  of  a 
police  officer,'  used  in  that  section,  are  intended,  not  any 
communication  made  by  a  police  officer,  but  the  formal 
report  forwarded  to  the  Magistrate  under  Sec.  155  in  cases 
in  which  the  police  may  arrest  without  warrant.'* 

Reg.  v.  A'jam  Dulla'  et  al.  •       aur.  2*. 

Alternative  Charge-^Offences  punishable  under  Enactments  other  than 
the  Ind.  Pen,  Code—Cum.  Proc.  Code,  Sec.  242^Jnrisdiction—Reff, 
XVII.  of  1827,  Sec.  16. 

In  order  to  make  an  alternative  charge  of  two  or  more  oiTences  regular 
under  Sec.  242  of  the  Crim.  Proc.  Code,  the  offences  specified  in  such 
alternative  charge  must  all  be  offences  against  the  Indian  Penal  Code. 
Therefore,  a  charge  against  a  prisoner  either  of  "  criminal  breach  of  trust" 
under  Sec.  409  of  the  Indian  Penal  Code,  or  of  ''undue  exaction  of 
money"  under  Sec.  16  of  Reg.  XVII.  of  1827,  is  irregular. 

An  offence  under  the  latter  section,  being  punishable  by  imprisonment 
for  seven  years,  is  triable  exclusively  by  a  Court  of  Session,  under  the  pro- 
visions of  the  Schedule  of  the  Code  of  Criminal  Procedure  Amendment 
Act  (VIII.  of  1869),  last  page. 

AN  the  31st  of  May  1871,  tho  accused,  Ajam  Dulld  and 
^  Narbhardm  Ganpatram  were  convicted  by  P.  Birkbeck, 
Magistrate  F.  P.  in  the  Sdrat  District,  on  an  alternative 
charge  of  the  offence  either  of  criminal  breach  of  trust  as  public 
servants,  under  Sec.  409  of  the  Indian  Penal  Code,  or  of  unduly 
exacting  money  under  colour  of  the  authority  of  revenue 
officers,  under  Sec.  16  of  Reg.  XVII..  of  1827,  and  were  each 


A' JAM  Dull  A.' 
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^^'^^'  sentenced  to  rigorous  imprisonment  for  a  period  of  six  months 
and  to  pay  a  fine  of  Rs.  75^  or  in  default  to  suffer  further 
rigorous  imprisonment  for  one  month.  The  Magistrate  F.  P. 
passed  the  above  sentence  under  Sec.  16  of  Beg.  XVII.  of 
1827  (a)  J  as  he  considered  that  that  section  provided  a  lighter 
punishment  than  Sec.  409  of  the  Penal  Code. 

A  jam  Dullfi  and  Narbhdr^m  Granpatram  were  respectirely 
patil  and  taldti  of  the  village  of  Moticher  in  Mandvi.  The 
facts  ou  which  the  prosecution  relied  were  as  follow : — On  the 
30th  of  December  1870  the  accused  sent  for  one  Dhotdro 
BeMro  and  informed  him  that  he  must  pay  Bs.  7-8-0  on 
account  of  the  toddy  drawn  by  him  from  the  date-trees 
growing  on  his  land.  Dhotiro,  accordingly,  thinking  it  to 
bo  a  Government  demand,  paid  the  money,  giving  Bs.  6  to 
the  taldti  and  Bs.  1-8-0  to  thepdtiL 

On  appeal  the  Session  Judge  of  Sdrat  (W.  H.  Newnham) 
confirmed  the  conviction  and  sentence  passed  by  the  Magis- 
trate F.  P. 

"'jam  DuUd  thereon  presented  a  petition  to  the  High 
Court  in  the  exercise  of  its  extraordinary  criminal  jurisdic- 
tion. The  record  and  proceedings  in  the  case  were  sent  for, 
to  consider  their  legality.  The  High  Court  also  reviewed, 
mot^  proprio,  the  conviction  of,  and  sentence  passed  upon, 
the  second  prisoner,  Narbh^rim  Ganpatrdm. 

The  petition  of  Ajam  Dulld  was  heard  before  Miltill 
and  Kemball,  JJ.,  on  the  24th  of  Aagust  1871. 

Ndnabhai  Raridds,  for  the  petitioner : — Under  Sec.  242 
of  the  Criminal  Procedure  Code,  &n  accused  person  can  be 
tried  on  alternative  charges  only  when  the  offences  alter- 
natively charged  are  offences  under  the  Indian  Penal  Code. 


(a)  Reg.  XVII.  of  1827.  Sec.  xvi.,  d.  1  :— "  All  undue  exactions  made 
under  the  colour  or  by  the  exercise  of  the  authority  of  any  revenue  officer 
are  hereby  decUred  criminal  offences^  and  may  be  prosecuted  criminallj ; 
they  shall  be  punishable  by  imprisonment  for  a  period  not  exceeding  sereo 
years,  and  a  fine  not  exceeding  ten  times  the  amount  of  the  undue  exactioo. 
commutable  into  a  further  period  of  imprisonment  at  the  rate  of  two  dsn 
of  imprisonment  per  each  rupee  of  fine." 
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In  the  present  case  one  offence  was  under  the  Penal  Code,  ISTl. 
and  the  other  under  Sec.  16  of  Reg.  XVIL  of  1827.  This  ^^^ 
was  an  error  of  law  on  the  part  of  the  Magistrate.  A' jam  Bulla' 


etal 


Under  Reg.  XVII.  of  1827,  Sec.  16,  under  which  the  sen- 
tence against  the  accused  A'jam  Dull£  is  passed,  the  offence 
is  punishable  by  imprisonment  for  a  period  not  exceeding 
seven  years.  By  the  amended  Schedule  of  the  new  Criminal 
Procedure  Code,  offences  against  other  laws  than  the  Indian 
Penal  Code  for  which  the  punishment  is  imprisonment  for 
seven  yea^  are  triable  exclusively  by  a  Court  of  Session. 
The  present  case,  therefore,  was  one  which  was  exclusively 
within  the  jurisdiction  of  the  Session  Court. 

Dhirajidl  Mathurddds  (Government  Pleader)  was  heard  in 
support  of  the  convictions. 

Per  Curiam  : — ^The  Court  is  of  opinion  that  the  alterna- 
tive charge  in  this  case  was  irregular,  inasmuch  as  both  the 
offences  did  not  fall  within  the  Indian  Penal  Code  (Criminal 
Procedure  Code,  Sec.  242)  (6),  and  with  regard  to  the  offenlto 
of  which  the  appellate  court  has  considered  that  the  prison- 
ers were  properly  conWcted,  namely,  an  undue  exaction 
under  Sec.  16,  Reg.  XVII.  of  1827,  the  Court  is  of  opinion 
and  decides,  with  reference  to  the  last  page  of  the  amended 
Schedule  of  the  Criminal  Procedure  Code,  that  such  an 
offence,  being  punishable  with  imprisonment  for  seven  years, 
is  not  cognisable  by  a  Magistrate,  but  by  the  Court  of  Ses- 
sion only.  On  this  ground  the  Court  annuls  the  convictions 
^d  sentences,  and  orders  that  the  accused  persons  be  com- 
mitted for  trial  before  the  Court  of  Session. 

Oonvictions  and  sentences  annulled. 

[b)  Sec.  242  : — "  When  it  appears  to  the  Magistrate  that  the  facts  which 
can  be  established  in  evidence  show  a  case  falling  within  some  one  of  two  or 
more  sections  of  the  Indian  Penal  Code,  hut  it  is  doubtful  which  of  such 
scctrons  will  be  applicable,  or  show  the  commission  of  one  of  two  or 
more  offences  falling  within  the  same  section.of  the  said^filbe,  but  it  is 
(loabtful  which  of  such  offences  will  be  proved,  the  charge  shall  contain 
two  or  more  heads  framed  respectively  under  each  of  such  sections,  or 
(^liarging  respectively  each  of  such  offences  accordingly. 
VIII. — 16  c  c 
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Atigii8t*29.  Reg.  v.  Lakhd  valad  Sakeu. 


Jurisdiction — Opium  Laws,  Offences  against — Smuggled  OpiicA,  Pons- 
sionof—Reg.  XXL  o/1827.  Sees,  4, 7,  and  lO—Crim.  Proc.  Code.SK. 
21. 

The  offence  of  unlawfully  being  in  possession  of  smuggled  opmmisa 
offence  exclusively  cognisable  by  a  Magistrate  of  a  District  or  ofadiTino& 
of  a  District,  as  representing  the  Zilld  Magistrate  referred  to  in  Reg.  XXL 
of  1827,  Sec.  7*  No  other  Magistrate  or  Court  has  now  jurisdictioo  to 
hold  a  preliminary  inquiry  into,  or  to  try  a  person  accused  of,  tndi  u 
offence. 

Reg.  V.  Hira  Jiva  (a)  approved,  and  the  Courtis  reply*  No.  1231  oflSiH 
August  1867,  to  the  Khindesh  Session  Judge's  reference  Na  702  of  1S6T, 
dissented  from. 

T^HIS  was  a  reference  made  by  A.  C.  Watt,  Acting  Session 
Jndge  of  Elh^udesh,  to  the  following  effect : — 

*^  With  reference  to  the  ruling  of  the  Bombay  High  Conri 
reported  in  Vol.  VII.,  p.  59,  Crown  Gases,  I  have  the  hononr 
to  submit  for  the  orders  of  their  Lordships  the  accoaipany- 
ing  proceedings  of  a  case  committed  for  trial  by  this  coart 
at  the  ensuing  sessions. 

"  The  accused  has  been  committed  for  trial  by  Mr.  Ander- 
son, a  Magistrate  F.  P.  in  this  district,  charged  with  an  of- 
fence punishable  under  Beg.  XXI.  of  18^7.  As  Sec.  7  of  tbt 
Begulation  sayB  that  the  penalty  shall  be  enforced  by  inform* 
ation  before  the  2iill£  Magistrate  or  Criminal  Judge,  and  as 
Mr.  Anderson  holds  neither  of  these  offices,  it  appears  to 
me  that  he  had  not  jurisdiction  to  commit  the  case  to  the 
Session  Court.'' 

The  reference  was  heard  by  Gibbs  and  West,  JJ; 

Neither  side  was  represented. 

West,  J. : — In  this  case  a  Magistrate  F.  P.  has  commitH 
for  trial  by  the  Session  Court,  a  man  accused  of  being  un- 
lawfully in  possession  of  opium.  The  Acting  Session  Jndge 
has  referred  the  case  to  this  court  with  an  expression  of  h^ 
opinion  that  as  in  cl.  1,  Sec.  vii.  of  Reg.  XXI.  of  1827,  by 
which  the  jurisdiction  in  cases  like  the  present  is  constitntedi 
it  is  provided  that  the  penalty  shall  be  enforced  by  infonnatioa 

(a)   7  Bom.  H.  C.  Rep.>  Cr.  Ca.  59. 
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before  the  ZilU  Magistrate  or  Criminal  Judge,  and  as  the  ^871. 

committing  Magistrate  does  not  hold  either  of  these  offices^  ^ ' 

he  had  not  jurisdiction  to  commit  the  case  for  trial  before  I'Akhu 
the  Sessions  Court. 

Reg.  XXI.  of  1827  forms  part  of  what  was  intended  as  a 
connected  and  complete  system  of  legislation  for  this  Presi- 
dency, and  the  true  intention  of  any  particular  enactment  can 
be  arrived  at  only  by  a  consideration  of  its  place  in  the  Code, 
and  of  those  other  provisions  the  existence  and  force  of  which 
must  have  been  present  to  the  mind  of  Government  in  fram- 
ing it.     Now  Reg.  XII.  of  1827  was  designed  to  establish 
"  a  system  of  police,  and  to  define  the  duties  and  powers  of 
all  police  authorities."    ^'  The  duties  of  police,"  it  is  declared 
by  Sec.  1,  '*as  described  in  the  Regulations,  shall  be  con- 
ducted by  the  Judge  and  Collector  of  each  Zilld,  under  the 
respective  designations  of  Criminal  Judge  and  Zilld  Magis- 
trate,  in  the  manner  hereinafter  enacted."    Sec.    2  limits 
the  police  jurisdiction  of  the  Criminal  Judge  generally  to 
the  town  in  which  his  Court  or  Addlat  is  situated.     This 
special  police  jurisdiction  of  the  Criminal  Judge  was  swept 
away  by  Reg.  IV.  of  1830  and  Act  V.  of  1846.     Reg.  III. 
of  1830,  simultaneously  with  Reg.  IV.,  provided  thaf  the 
criminal  courts  held  by  the  ZiVLi  Judges  shall  be  held  by 
them  as  Session  Judges,  and  where  in  the  Regulations  func- 
tions and  duties  are  provided  for  the  Criminal  Judges,  the 
same  shall  be  executed  by  the  Session  Judges  as  substituted 
for   them."     This  is  the  origin  in  the  Bombay  Presidency 
of  the  office  of  Session  Judge — ^an  office  divested,  as  we 
have  seen,  at  the  moment  of  its  creation,  of  the  local  police 
jurisdiction  that  had  belonged  to  the  Criminal  Judge  under 
Reg.  XII.  of  1827. 

The  remaining  functions  of  the  Criminal  Judge  descended 
to  the  Session  Judge.  These  were  in  general ''  the  functions 
of  criminal  justice,"  which,  according  to  the  definition  given 
in  Reg.  XIII.  of  1827,  Sec.  i.,  cl.  1,  are  "to  conduct  the 
trials  of  persons  accused  of  crimes  and  serious  offences,  and 
to  maintain  adherenca  to  Regulations  made  for  the  said 
purpose,  and  for  the  guidance  of  Magistrates  and  Police 
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1^1-  Officers  in  general."  Sach  functions,  forming  the  subject  of 
y, '  a  separate  Begnlation,  were  regarded  as  quite  distinct  firom 
'"'^'tlie  duties  of  police,  for  the  execution  of  which  an  entirely 
different  set  of  officers  is  constituted  by  Reg.  XII.— entirely 
different,  that  is,  from  the  moment  when  the  anonuJoni 
local  police  jurisdiction  of  the  Criminal  Judge  had  been  ex- 
tinguished by  Beg.  IV.  of  1830.     , 

Amongst  the  duties  assigned  to  the  Collector  asZilll 
Magistrate  was  that  of  receiving  informations  of  offences;  as 
to  which  it  is  provided  that  they  "  shall,  if  circumstances 
permit,  be  recorded  in  the  form  of  depositions  :*'  Reg.  XII. 
of  1827,  Sec.  ix.,  cl.  1  and  2. 

The  Criminal  Judge  discharging  the  duties  of  police 
within  the  Sadr  Station,  as  prescribed  by  Sec.  1  of  the 
same  Regulation,  ^4n  the  manner  hereinafter  enacted,^'  codd 
receive  and  act  on  such  informations  relating  to  offences 
and  offenders  within  the  limited  space  assigned  to  him  with 
magisterial  powers,  but  not  beyond  it.  When,  therefore,  we 
find  in  Sec.  7  of  Reg.  XXI.  of  1827,  a  contemporaneoas 
enactment,  that  "  the  penalty  for  abetting  the  smuggling  of 
opium^'  "  shall  be  enforced  by  information  before  the  ZillS 
Magistrate  or  Criminal  Judge  according  to  the  general 
Code,^^  the  process  intended  is  obviously  that  the  principal 
police  authority  (according  to  the  sense  attached  to  the  term 
'^  police'^  in  the  Regulations)  shall  take  cognisance  of  the 
breach  of  the  Revenue  Law.  For  laying  an  information  before 
the  Criminal  Judge  in  his  strictly  judicial  character  no 
provision  is  made  in  the  Code.  It  is  true  that  in  Reg.  III.  and 
also  in  Reg.  IV.  of  1830  it  is  provided  that  '^the  functions 
and  duties  "  of  the  Criminal  Judge  shall  be  executed  by  the 
Session  Judge,  '^and  that  a  Session  Judge  has  all  the  duties 
and  functions  of  the  Criminal  Judge."  These  expressions 
taken  by  themselves  would  be  comprehensive  enough  to 
include  such  a  function  as  that  imposed  by  Reg.  XXI.  of 
1827,  Sec.  VII.,  cl.  1 ;  but  then  they  must  be  taken  in  connec- 
tion with  the  express  withdrawal  by  Reg.  IV.  of  1830  of  the 
police  jurisdiction  up  to  that  time  exercised  by  the  Criminal 
Judge.    To  take  an  information  '^  according  to  the  general 
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Code  "  was  to  exercise  police  jurisdiction^  and  became  legally       l^^- 
impossible  when  that  jurisdiction  was  withdrawn.  „  ' 

It  thus  appears  that  since  the  year  1830  it  has  been 
necessary  to  read  cl.  1,  Sec.  vii.  of  Eeg.  XXI.  of  1827  as 
though  the  words  '^  or  Criminal  Judge*'  had  been  struck  out 
of  it :  the  penalty  then  must  be  enforced  by  information  "  be- 
fore the  Zilld  Magistrate,*'  The  sections  of  Reg.  XIL  of 
1827  defining  the  Zil\&  Magistrate  are  no  longer  in  force^ 
but  it  has  been  held  on  several  occasions  in  this  court  that 
when  powers  are  given  to  the  Zill^  Magistrate  alone  they  can 
now  be  exercised  only  by  the  Magistrate  of  the  District  (3 
Bom.  H.  C.  Rep.,  Cr.  Ca.  39,  50),  and  there  is  no  room  for 
doubt  that  '*  Zilld  Magistrate"  in  the  Regulations  meant  every- 
where and  always  the  Collector  in  the  exercise  of  his  magis- 
terial functions.  These  functions  he  could,  and  as  to  opium 
cases  usually  did,  devolve  on  his  Assistants  under  Reg.  XII. 
of  1827,  Sec.  iii.,  cl.  3  ;  but  the  repeal  of  that  clause  by  Act 
XVII,  of  1862  has  thenceforward  made  such  delegation  il- 
legal. The  District  Magistrate  must  himself  receive  the  in- 
formation. 

It  was  perhaps  permissible  to  the  Magistrate  under  the 
Regulations,  though  he  had  received  the  information,  to 
commit  an  offender  against  an  opium  law  for  trial  to  the 
Court  of  the  Criminal  Judge  (now  the  Court  of  Session).  It 
is  true  that  the  English  books  lay  down  that  "  when  a  sta- 
tute creating  an  offence  gives  a  penalty  and  directs  how  it 
shall  be  recovered,  the  offence  cannot  be  punished  in  any 
other  way'*  (Cro.  Jac.  643),  and  that  a  particular  mode  of 
proceeding  prescribed  in  the  case  of  a  new  offence  must  be 
strictly  pursued  :  Reg.  v.  Wright  (6).  The  doctrine,  after 
having  been  shaken  in  Grofion^s  Case,  was  reaffirmed  by  Lord 
Mansfield  (see  the  cases  collected  inl  Russell  on  Crimes,  50), 
and  has  not  since  been  questioned.  But  in  the  classification 
of  acts  given  in  Sec.  1  of  Reg.  XIV.  of  1827  as  to  be  con- 
sidered ''  criminal'  according  to  the  heading  of  the  chapter. 
Art.  6  includes  "  acts  which  constitute  breach  of  laws  made  for 
particular  purposes,"  and  Sec.  12  of  Reg.XII.  of  1827  allows 

(6)  1  Burr.  546. 
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187L the  Magistrate,  in  the  case  of  any  trial  ofan  offender  in  wUcb 

he  finds  his  powers  of  punishment  inadequate,  or  that  the 

LakhuSakru.  offence  is  one  which  ought  to  be  referred  for  trial  to  the 
Criminal  Judge,  to  commit  the  case  for  trial  accordingly. 
Such  cases  arising  out  of  the  smuggling  of  opium  could 
hardly,  according  to  the  distinction  made  by  Reg.  XIII.  of 
1827,  Sec.  1,  be  considered  as  '' crimes  and  serious  offences" 
properly  referable  for  trial  to  the  Criminal  Judge.  Even  if 
they  could  sometimes  be  placed  in  this  category,  com- 
mitments would  necessarily  be  very  infrequent  after  the 
Magistrate's  power  of  indicting  imprisonment  had  been 
extended  to  a  year  by  Reg.  IV.  of  1830.  He  has  now 
jurisdiction  (Act  XXV.  of  1861,  Sec.  22)  to  inflict  the  extreme 
term  of  imprisonment  authorised  by  Reg.  XXI.  of  1827,  Sec. 
VII.,  cl.  1,  to  be  inflicted  in  commutation  of  the  penalty. 
It  was  only  under  the  particular  circumstances  set  forth  in 
Sec.  12  of  Reg.  XIL  of  1827  that  he  could,  after  entering 
on  the  trial  of  an  opium  case  under  Sec.  7  of  Reg.  XXI., 
transfer  the  trial  to  the  court  of  the  Criminal  Judge.  Sec. 
12  of  Reg.  XII.  of  1827  having  now  been  repealed  hy  Act 
XVn.  of  1862,  such  a  transfer  is  no  longer  allowed  by  the 
law.  He  must  hear  and  determine  the  case  himself,  since  in 
any  other  Criminal  Court  the  objection  might  be  raised  that 
a  breach  of  the  opium  regulation,  as  the  law  now  stands, 
ranks  amongst  ^^  offences  which  are  by  such  law  made 
punishable  by  some  other  authority  therein  specially  men- 
tioned'' (Act  XXV.  of  1861,  Sec.  21). 

The  view  just  expressed  has  been  taken  by  this  conrt  on 
several  previous  occasions.  The  last  of  these  amongst  the 
published  reports  is  that  of  Reg.  v.  Hira  Jiva  (a),  in  which 
it  is  distinctly  laid  down  that  '^  no  other  authority  (than 
the  Magistrate  of  the  District)  has  jurisdiction.^'  The  point 
immediately  before  the  court  on  that  occasion  was  as  to 
whether  a  Subordinate  Magistrate,  1st  Class,  had  jurisdic- 
tion ;  but  the  principle  extends  to  the  present  case.  It  is 
.  before  the  District  Magistrate's  alone,  of  existing  courts,  that 
the  penalty  can  be  now  enforced  in  the  mode  prescribed  hv 

(a)  7  Bom.  H.  C.  Rep^  Cr.  Ca.  59. 
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« 

tlio  Regulation,  and  no  other  mode,  as  we  have  seen,  can  be 1871. 


pursued.  "^°- 

The  proceedings  held  by  Mr.  Anderson,  the  Magistrate 
F.  P.,  must,  therefore,  be  annulled,  and  his  commitment 
cancelled,  as  having  been  made  without  authority.  On 
information  duly  laid  before  the  Magistrate  of  the  District,  it 
will  be  his  duty  to  dispose  of  the  case  in  accordance  with 
the  law. 

GiBBS,  J. : — I  concur  with  Mr.  Justice  West  in  the  conclu- 
sion at  which  he  has  arrived.    The 

des'l^ijO^tSSi     q'^eationhasneverbeforebeenraised 
1867.  Courtfs  reply,  No.     in  court.     A  reference  was  made  by 

1213,  dated  19tli    August      xi.     a       •        t  j  p  tti./   j     t. 

1867.  the  Session  Judge  of  Khandesh  as 

per  margin,  in  which  it  might  bo 
said  to  have  been  partially  raised,  and  the  court's  reply  cer- 
tainly gives  rise  to  the  view  taken  by  the  Session  Court  that 
it  had  jurisdiction  to  try  such  cases. 

I  remember  the  reference  being  discussed  in  chambers, 
and  I  think  Mr.  Justice  Newton  then  pointed  out  that  as  the 
functions  of  the  Criminal  Judge  had  been  transferred  to  the 
Session  Judge,  the  latter  officer  could  dispose  of  such  cases 
as  the  present. 

I  think,  however,  that  had  the  matter  been  discussed 
fully,  as  it  now  has  been  by  Mr.  Justice  West,  we  should  not 
have  agreed  on  the  reply  then  sent  to  Mr.  Hobart. 

It  appears  to  me  that  Beg.  XXI.  of  1827  gives  permission 
that  the  complaint  may  be  made  before  the  Criminal  Judge 
or  Zill4  Magistrate ;  if,  therefore,  the  former  officer  were  to  be 
considered  as  represented  by  the  "  Session  Judge,''  it  follows 
that  the  complaint  should  be  made  before  him.  As  a  Session 
Judge  cannot  now,  by  the  Code  of  Criminal  Procedure,  Sec. 
359,  act  on  a  complaint  made  before  him  (save  in  special  cases 
mentioned  in  that  section,  and  of  which  opium-smuggling  is 
not  one),  it  also  follows  that  he  cannot  try  such  cases  any 
longer. 
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• 


1871. 

Sept  8.     Chaku     Petitioner. 

'         IsHVAB  Bhudab OpponenL 

MainieMMee  Order— Aduit^  of  Wife  proved  tfier  Order  for  Mmte- 
nance  made^Caneelling  Order — Crim.  Proc-  Code,  Sec.  316. 

It  is  open  to  «  husband  upon  whom  an  order  to  make  an  aUowaooe  for 
the  maintenance  of  his  wife  has  been  made,  under  Sec.  316  of  the  Criminil 
Procedure  Code,  after  such  order  has  been  made,  to  pro?e  that  his  wife  is 
liTing  in  adultery,  and  upon  such  proof  a  Magistrate  is  justified  is  cuh 
celling  an.  order  made  under  the  above  section. 

A  A.  BORB  AD  AILE,  Magistrate  of  the  District  of  Ahmeda- 
b&d^  submitted  the  papers  and  proceedings  in  the  above 
case,  under  Sec-  434  of  the  Criminal  Procedure  Code,  for  the 
orders  of  the  High  Court. 

The  petitioner,  Chaku,  obtained  fix)m  Jagjivandds  KhoshaU 
d^.  Magistrate  F.  P.,  under  date  the  22nd  of  June  1865,  an 
order  of  maintenance  from  her  husband,  Ishyar  Bhudar. 
The  order  was  made  by  the  Magistrate  under  Sec.  316  of  the 
Criminal  Procedure  Code.  On  the  1st  of  July  1871,  however, 
J£gjivand&s^s  successor  (J.  F.  Fernandez,  Magistrate  F.  P.) 
cancelled  the  order  in  question  on  the  application  of  Ishrar 
Bhudar,  v^ho  proved  that  Chaku  was  living  in  adultery. 
Chaku  thereon  applied  to  the  Magistrate  of  Ahmcdib&d  for 
a  review  of  the  order  of  the  1st  of  July  1871,  by  which  her 
maintenance  was  disallowed.  The  Districl  Magistrate  consU 
dered  the  cancelling  order  to  be  illegal,  for  the  following 
reasons : — 

'^I  am  certainly  of  opinion  that  Sec.  316  refers  to  original 
applications  only,  and  that  Sec.  317  provides  the  procedure 
for  alteration  of  an  order. 

^'I  am  not  inclined  to  hold  that  reduction  does  not  include 
cancellation ;  there  is  no  limit  to  the  reduction  possible. 

'^  I  hold  that  Sec.  317  refers  to  cases  based  on  "  alteration 
in  the  circumstances^^  of  the  person  on  whom  the  order 
was  passed,  his  wife  or  child,  and  in  the  present  case  there  is 
no  such  alteration.  The  fact  of  the  wife  leading  an  immoral 
life  cannot  create  such  alteration,  because  the  husband  has 
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all  aloDg  complained  of  her  leading  such  a  life :  it  is  no  new       ^871. 
fact  which  has  arisen  since  the  original  order.  ^^ 

I.  H  /AB 

^'  It  may,  it  is  true,  be  urged  that  the  original  order  was  Buudar. 
passed  in  the  absence  of  proof  of  adultery,  and  that  the 
adultery  being  new  ground,  the  alteration  in  the  circum- 
stances of  the  wife  is  created.  I  am  not  prepared  t-o  say 
that  such  argument  is  unreasonable,  but  I  cannot  sufficiently 
agree  with  it  to  reject  the  application  thereon ;  the  less  so, 
that  this  would  necessitate  my  weighing  the  evidence  as  to 
the  immoral  life. 

«  3|t  }|e  )K  )|c 

"  I  find  that  an  illegality  has  apparently  been  committed  by 
the  Magistrate  P.  P.  in  altering  the  order  of  his  predecessor, 
and  I  determine,  under  Sec.  431,  to  forward  the  case  for  the 
orders  of  the  High  Court.'' 

The  reference  was  considered  by  Gibbs  and  West,  JJ.,  on 
the  8th  of  September  1871. 

Nagindds  Tulsidas  for  the  petitioner,  Chaku. 

Nanabhdi  Haridds  for  the  husband,  Ishvar  Bhudar. 

« 

The  following  answer  was  forwarded  to  the  District  Magis- 
trate of  Ahmedibdd,  in  reply  to  his  reference  :— 

''  I  have  the  honour,  by  direction  of  the  Honorable  the 
Judges,  to  state  that  their  Lordships  are  of  opinion  that  it  is 
open  to  the  husband  to  prove  adultery  on  the  part  of  the 
wife  at  any  period,  and  that  the  last  para,  of  Sec.  316,  which 
provides  that  no  wife  shall  be  entitled,  to  receive  an  allow- 
ance from  her  husband  if  she  is  Hving  in  adultery,  sufficiently 
shows  the  object  of  the  Legislature.  If  you,  therefore,  upon 
a  review  of  the  facts,  are  of  opinion  that  Chaku  cdias  Jari 
is  living  au  adulterous  life,  you  would  be  legally  justified  in 
upholding  the  decision  of  the  Magistrate  F.  P." 


VIII.— 17  c  c 


126  BOMBAY   HIGH  COUBT   REPORTS. 

^^'^  Reg.  v.  Ka'shina'th  Dinkab,  Govind  Na'ra'yas, 

March  22,  23, 

24,  Apriii2.  and  Sa'i  Narsa'ppa'. 

Confession — Warning  by  Magistrate  to  Aceused-^Allegatum  of  Maltreat' 
ment  prior  to  Warning  inducing  Confession-~~Appeal  to  Sessions  Court-^ 
Inquiry  by  Sessions  Court'— Prisoners  affirmed — Admissibility  of  Evidnee 
'^Perjury — Sanction  for  Prosecution  pending  Inquiry — Causing  Eddnee 
of  Crime  to  disappear— ^Crime  committed  by  Accused^Ind,  Pen,  Code,  See, 
201 — Abetment  ^Advocate's  Privilege  of  Speech— Untrue  Statements  » 
Petitions — Contradiction  upon  Affidavit — Public  Prosecutor,  Duty  of— Im- 
proper Appointment — Magistrates  to  be  examined  on  Oath. 

Althonglf  the  avermeiit  on  the  record  of  a  Magistrate  by  whom  t  pri- 
soner is  tried,  that  the  accused,  before  making  a  confession,  was  wsnicd 
that  it  was  optional  with  him  to  answer  the  questions  put  to  him  or  noti  it 
on  appeal  conclusive  as  to  the  fact  of  such  a  warning  haying  been  gtTeii,it 
in  not  conclusire  to  show  that  such  a  confessioa  has  not  been  made  under 
the  influence  of  fear  engendered  by  previous  maltreatment,  or  is  not  other- 
wise valueless. 

Allegations,  made  in  a  regular  and  "proper  manner  before  a  Sessions 
Court  on  appeal,  that  a  confession  made  by  the  accused  before  the  Ma- 
gistrate who  tried  the  case  was  made  under  such  circumstances  ss  to 
preclude  its  admissibility  in,  or  diminish  its  value  as  evidence,  shooid 
receive  due  attention  and  be  inquired  into.  A  Sessions  Court  refosingto 
make  such  inquiry  commits  a  grave  error  in  law  and  procedure. 

Upon  an  inquiry  which  the  High  Court  directed  the  Session  Judge  to 
make  into  such  an  allegation,  the  prisoners  were  ordered  to  be,  and  were, 
solemnly  affirmed,  and  the  prosecution  neither  objected  to  the  form 
of  the  order  nor  to  the  affirmation  of  the  prisoners,  and  moreover  cross- 
examined  them,  but  objected  to  their  evidence  being  used  upon  the  retam 
of  the  inquiry.  It  was  held  that  the  objection,  though  possibly  good  if 
taken  in  time,  was  too  late,  and  that  the  evidence  of  the  prisoners  might 
be  used,  whether  the  order  directing  them  to  be  affirmed  was  correct  or 
otherwise. 

Where  during  such  an  inquiry  the  Sessions  Judge  accorded  hissasctioa 
to  the  prosecution  fur  perjury  of  some  of  the  witnesses  who  deposed  6d 
behalf  of  the  prisoners,  the  High  Court  considered  aucb  a  proceeding 
improper,  and  eminently  calculated  to  defeat  the  obj^t  of  the  inquiry. 

Semble.  A  person  cannot  be  convicted,  finder  Sec,  201  of  the  Penil 
Code,  of  causing  evidence  of  the  commission  of  an  ofience  by  himself  to 
disappear,  nor  can  he  be  convicted  of  the  abetment  of  such  an  act  (per 
Lloyd  and  Kemball,  JJ*)* 

Question  as  to  the  extent  of  the  privilege  of  speech  accorded  to  eoonsel 
and  advocates  considered. 

Important  statements  made  in  verified  petitions  to  the  High  Court,  if 
untrue,  should  be  contradicted  on  affidavit. 

Appointment  of  the  Alagistrate,  who  in  the  first  instance  had  tried  sad 
convicted  the  accused,  to  be  Crown  Prosecutor  to  conduct  an  inqaiiT 
subsequently  directed  in  the  same  case,  censured  as  being  unprecedented 
and  objectionable.  A  Public  Prosecutor  should  be  withoat  a  peissBsl 
interest  in  the  cases  which  he  conducts. 


CBOWN  GASES.  127 

Prisoners  should  be  allowed  to  have  free  conrerse  with  their  vaHk  out        1871. 


of  the  hearing  of  the  police  officers  in  chai^ge  of  such  prisoners.  Kxg. 

It  is  undesirable  that  Magistrates  whose  decisions  are  under  appeal,  or  Ka'shina'th 
who  have  been  engaged  in  promoting  the  prosecution,  or  police  officers      Dinkar 
concerned  iu  a  case,  should  sit  on  the  bench  beside,  or  converse  privately         ^  ^ 
in  court  with,  the  Judge  who  is  engaged  in  trying  the  prisoners'  appeal. 
If  the  appellate  Judge  wishes  to  ascertain  any  facts  relating  to  the  case 
from  the  Magistrate  who  convicted  the  accused,  he  should  examine  the 
Magistrate  upon  oath  or  solemn  affinnation,  in  the  same  manner  as  an 
ordinary  witness. 

THE  accused  were  convicted  by  C.  B.  Pritcliard^  Magistrate 
F.  P.  in  Kh&ndesH  and  N^ik^  on  a  charge  "  that  tliey^ 
knowing,  or  having  reason  to  believe,  that  an  offence  had 
been  committed,  abetted  the  causing  of  evidence  of  the  com- 
mission of  that  offence  to  disappear,  with  the  intention  of 
screening  the  offender  from  legal  punishment,  contrary  to 
Sees.  109  and  201  of  the  Indian  Penal  Code,^'  and  were 
sentenced  each  to  suffer  rigorous  imprisonment  for  eighteen 
months  and  to  pay  a  fine  of  Bs.  1,000,  or  in  default  to  be 
rigorously  imprisoned  for  a  further  period  of  three  months. 

The  accused  appealed  to  the  Session  Judge  of  Eh&ndesh, 
who  confirmed  the  conviction  and  sentence. 

An  appHcation  was  then  made  to  the  High  Court  for  the 
exercise  of  its  extraordinary  jurisdiction.'  Upon  this  ap- 
plication the  record  and  proceedings  in  the  case  were  sent 
for,  and  upon  their  receipt  the  matters  of  the  application 
were  argued  before  Llotd  and  Ebmball,  JJ. 

Ansiey  (with  him  Shdntardm  Nardyan* asid  Ghanasham 
Nilkant)  appeared  for  the  applicants,  and  contended  that  the 
convictions  could  not  be  upheld,  principally  upon  the  follow- 
ing grounds : — (I.)  Because  it  appeared,  from  the  record  sent 
up  by  the  Magistrate,  that  the  offence  (if  any)  of  which  the 
prisoners  were  accused  of  having  abetted  the  causing  of  the 
evidence  to  disappear,  was  an  offence  committed  by  themselves 
— a  case  not  within  the  purview  of  Sec.  201  of  the  Penal 
Code ;  (11.)  because  the  abetment  of  the  offence  (if  any)  had 
taken  place  in  the  Nisik  coUectorate,  where  the  Magistrate 
who  tried  the  case  had  no  jurisdiction;  (III.)  because  the  con- 
viction was  based  upon  the  confessions  of  the  accused,  which 
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^^^-       Iiad  been  extorted  from  tbem  by  torture^  and  tiiat  the  Ses- 
V. '        sions  Judge  had  refused  to  inquire  into  the  aUe^tioixs  of 
^dTwkab"  such  tortnre^  thongh  he  had  been  in  due  coorae  called  npon 
^oi-        to  institato  such  inquiry. 

Ganpairav  Bhdskar,  on  behalf  of  Dhirajlal  Maihwradis 
(GoTemmcnt  Pleader)^  appeared  for  the  prosecution* 

Our.  adv.  vttU. 

On  the  16th  of  December  1870  the  judgment  of  the  Court 
was  deliyered  by  Llotd,  J. : — In  this  case  Kishinith  Dinkar, 
Grovind  Ndrdyan^  and  Sdi  Nars^ppd  hare  been  convicted  by 
Mr*  Pritehard^  who  styles  himself  Magistrate  F.  P.  in  the 
Kh^desh  and  N&sik  Districts^  and  each  has  been  sentenced 
to  eighteen  months'  rigorous  imprisonmeut,  and  a  fine  of 
Ss.  1^000^  or  in  default  three  months'  rigorous  imprison- 
ment^ under  Sees.  201  and  109  of  the  Indian  Penal  Code. 

The  Session  Judge  of  EMndesh  having  thrown  out  their 
appeal,  the  prisoners  have  applied  to  this  court  for  the  ex- 
ercise of  its  extraordinary  jurisdiction ;  and  amongst  the 
grounds  urged  in  their  petition,  the  one  which  has  taken 
precedence  in  the  argument  of  the  learned  counsel  for  the 
prisoners  is  that  the  applicants  cannot  be  convicted  under 
Sees.  201  and  109  of  the  Indian  Penal  Code. 

This  trial  has  arisen  out  of  frauds  which  are  alleged  to 
have  been  committed  during  the  progress  of  certain  works 
which  were  carried  on,  under  the  supervision  of  the  Pablic 
Works  Department,  for  the  relief  of  the  population  suffering 
from  the  famine  which  prevailed  in  the  district  of  Kh^ndesh 
in  the  year  1869. 

In  the  3rd  para.,  and  again  at  the  conclusion  of  his  finding, 
tho  Magistrate  observes  that  "  the  evidence,  the  disappear- 
ance of  which  the  accused  have  been  convicted  of  abetting, 
would,  the  Court  fully  believes,  have  shown  that  they  had 
embezzled  very  large  sums  of  Government  money,  and  that 
the  disappearance  has  proved  their  screen  from  due  punish- 
ment.*' 

It  must  be  taken,  therefore,  as  found,  that  the  offence  of 
which  the  evidence  has  been  caused  to  disappear  was  oom* 
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mitted  by  the  accused  themselves,  but  it  is  argued  that  the  ^^^- 

law  quoted  applies  to  the  causing  the  disappearance  of  v. 

evidence  of  an  offence  committed  by  another,  and  not  by  the  dinrar 

person  who  is  charged  with  causing  the  disappearance ;  and  ^  ^ 
in  sapport  of  this  proposition  the  cases  noted  at  page  149  of 
Mayne's  Commentaries,  6th  ed.,  have  been  referred  to  (a). 

In  neither  of  these  cases  does  it  appear  that  the  point  was 
argued;  and  it  is  to  be  regretted  that  in  the  present  instance 
the  case  for  the  prosecution,  which  is  one  of  considerable 
importance,  was  not  entrusted  to  the  Advocate  General  or 
some  other  Jaw  oflBcer  of  the  Crown. 

Sec.  201  and  the  two  following  sections  commence  with 
precisely  the  same  words,  thus :  '^  Whoever  knowing  or 
having  reason  to  believe  that  an  offence  has  been  commit- 
ted :"  now,  as  there  is  no  law  which  obliges  a  criminal  to  give 
information  which  would  convict  himself,  it  is  •  evident  that 
Sees.  202  and  203  could  not  apply  to  the  person  who  com- 
mitted that  offence,  i.e.,  '*  the  offence  which  he  knew  had 
been  committed  ;'*  and  Sec.  201  should,  we  think,  be  construed 
in  a  similar  manner :  and,  looking  at  the  only  illustration 
which  follows  Sec.  201,  it  would  appear  that  the  law  was 
intended  to  apply  exclusively  to  "  another,"  and  we  are, 
therefore,  of  opinion  that  the  conviction  of  the  accused,  as 
accessories  to  an  offence  known  or  believed  to  have  been 
committed  by  themselves,  is  illegal. 

That  being  so,  it  remains  for  us  to  look  into  the  evidence 
to  ascertain  whether  there  is  proof  on  the  record  of  the 
convicts*  guilt  in  respect  of  any  other  offence  connected  with 
the  matter  under  investigation,  with  which  they  ought  to, 
or  might,  have  been  charged.  As  regards  Kdshinfith,  after 
reading  over  the  papers  in  the  case,  we  see  no  alternative 
but  to  order  his  release,  as  we  deem  the  evidence  of  Sitfirfim 
and  other  witnesses  quite  insufficient  to  sustain  the  convic- 

(a)  The  High  Goort  of  Bengal  has  ruled  that  this  '*  section  applies  to 
the  causing  the  disappearance  of  evidence  of  an  offence  committed  by  an- 
other, not  by  one's  self  (1  R.  C.  C.  Cir.  19).  The  person  who  commits  an 
offence,  and  afterwards  conceals  the  evidence  of  it,  cannot  be  punished  on 
both  heads  of  charge  (3  R.  C.  C.  Or.  3).'* 


130  BOMBAY  HIGH  COUBT  BSPOBTS. 

^^^-  tion  of  this  convict  of  any  particular  act  of  frand.  WiA 
^, '  regard  to  the  other  two  convictSj  the  case,  however,  is  quite 
Kajshina^th  clifferent,  for  we  have  on  record  express  admissions,  contained 
eAoL  in  their  examinations  before  the  Magistrate,  of  varioas 
particnlar  frauds  perpetrated  by  them ;  but  a  great  deal  lus 
been  said  in  the  conrse  of  the  argument  with  respect  to 
undue  influence  having  been  exercised  to  induce  Govmd 
N^r&yan  and  S£i  Nars£pp&  to  confess  their  guilt,  and  indeed 
the  learned  counsel  for  the  prisoners  has  not  hesitated  posi- 
tively  to  assert  that  cruel  and  revolting  practices  were 
resorted  to,  in  the  presence  and  with  the  approval  of  tie 
trying  Magistrate,  to  extort  these  confessions,  and  that  sub- 
sequently the  prisoners  were  debarred  from  free  intercourse 
with  their  vakil.  The  details  of  this  abuse  of  authority  are 
alleged  to  have  been  set  forth  in  a  written  paper  presented 
at  the  hearing  of  the  appeal,  but  which  the  Session  Judge  de- 
clined to  receive. 

In  his  minute  Mr.  Hobart  says  he  would  not  receive  a 
written  statement  offered  by  the  vaktl,  because  he  refused  to 
state  the  contents  of  it,  and  '^it  was  contrary  to  the  practice 
of  his  court  to  receive  anything  of  this  sort  from  a  vakil." 
It  is  alleged  that  the  Session  Judge  was  aware  of  the  cod- 
tents  of  the  document,  but,  whether  he  was  so  or  not,  con- 
sidering the  circumstances  of  the  case,  Mr.  Pritchard  being 
in  the  position  of  prosecutor  as  well  as  trying  Magistrate, 
we  do  not  think  he  exercised  a  sound  discretion  in  declining 
to  receive  it. 

However,  looking  to  the  complexion  the  case  now  bears, 
it  becomes  absolutely  necessarys  to  enable  us  to  dispose 
finally  of  the  appeal,  that  the  circumstances  under  which  the 
admissions  were  made  should  be  investigated  and  reported 
to  us.  The  Session  Judge  is,  therefore,  directed  to  send  for 
the  said  two  convicts,  and,  after  calling  upon  them  to  give  on 
solemn  affirmation  a  detailed  statement  of  the  undue  influ- 
ence practised  upon  them,  to  inquire  fully  into  their  com- 
plaint, giving  the  Government  Prosecutor  due  notice  of  tbe 
investigation,  and,  after  recording  the  evidence,  to  forward 
it,  together  with  his  opinion  thereon,  to  this  court.    Then 
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followed  some  dicta  as  to  the  jarisdiction  of  Mr.  Pritchard        ^^^- 

Keg 
as  a  Magistrato  in  the  Ndsik  collectorate,  which  it  is  not  ^^ 

material  to  set  forth  here,  as  the  question  was  afterwards  ^^^r^J^^™ 
and  finally  decided  by  the  Pull  Court.  e*  aU 


In  pursuance  of  the  directions  contained  in  the  above 
judgment,  the  Honorable  George  Hobart  held  an  inquiry 
into  the  allegations  of  torture  made  by  the  prisoners.  Mr. 
Pritchard,  the  Magistrate  who  had  originally  tried  the  case, 
but  who  at  the  time  of  the  inquiry  was  employed  by  Govern- 
ment in  tracing  out  certain  frauds  that  were  alleged  to  have 
been  committed  in  the  Public  Works  Department,  was,  under 
the  circumstances  mentioned  in  the  judgment  of  the  Pull 
Court,  appointed  by  Mr.  Ashbumer  (District  Magistrate  of 
Khdndesh)  to  act  as  Public  Prosecutor  on  the  taking  of  the 
inquiry. 

The  prisoners  were  examined  on  solemn  affirmation,  and 
deposed  to  several  alleged  acts  of  torture  committed  upon 
them  by  the  police.  Several  witnesses  were  also  called  to 
corroborate  their  statements.  After  the  case  for  the  accused 
was  closed,  but  before  the  witnesses  on  behalf  of  the  Crown 
were  examined,  the  Sessions  Judge,  on  the  application  of 
ilr.  Pritchard,  gave  his  sanction  to  the  prosecution  for 
perjury  of  some  of  the  witnesses,  who  had  been  examined 
for  the  accused,  and  one  of  these  witnesses,  during  the 
pendency  of  the  inquiry,  was  tried  but  acquitted. 

On  the  close  of  the  inquiry  the  Sessions  Judge  reported 
his  opinion  upon  it.     The  material  portion  of  his  report  was . 
as  follows : —  ' 

'^In  certifying  to  the  High  Court  the  evidence  taken  and 
recorded,  I  shall  express  my  opinion  to  this  effect,  namely, 
that  beyond  the  fact  of  Qovind  Ndrdyan  and  Sai  Nars^pp^ ' 
being,  at  other  times  than  when  brought  before  the  Magis- 
trate during  their  trial,  occasionally  kept  handcuffed,  it  has 
not  been  proved  that  either  Govind  Nardyan  or  Sdi  Narsfippd 
was  in  any  way  harshly  treated,  still  less  subjected  to  torture. 
I  am  of  opinion  that  the  evidence  shows  that  the  Magistrate 
was  aware  that  Govind  N&r&yan  and  Sai  Nars^ppd  were  so 
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1871^ kept  handcuffed^  and  that  he  does  not  appear  to  hiTC 

V. '        interfered  to  prevent  it;  and  I  think  it  is  to  be  regretted 

DiNKAE  "  ^^^^  ^^^^  restraint  was  imposed  on  Grovind  Niriyan  and  Sai 

ei  oL       Narsdppd,  because  there  is  nothing  to  show  that  eitJier  of 

them  was  so  conducting  himself  as  to  make  sudi  restraint 

necessary/' 

Upon  this  return  being  made^  the  case  came  for  final  de- 
termination before  a  Full  Bench  composed  of  Wkstbopp, 
C. J.,  Lloyd,  Melvill,  Gbeen,  and  Kemball,  JJ. 

Anstey  (with  him  Sliantdram  Nardyan  and  Ghanashdm 
Nilkani)  for  the  prisoners. 

McOulloeh  (with  him  Dhirajlal  Maikuridas,  Government 
Pleader)  for  the  Crown. 

The  case  was  heard  on  the  22nd,  23rd,  and  24th  days  of 
March  1871. 

Cur,  adv.  vuU. 

April  12th.  Westeopp,  C.J. :— Upon  the  13th  of  May 
1870,  Kdshinath  Dinkar,  Goviud  Ndrdyan,  and  SdiNarsappa 
were,  by  Mr.  C.  B>  Pritchard,  Magistrate  F.  P.,  found  guilty 
upon  a  charge  that  they,  knowing,  or  having  reason  to  be- 
lieve, that  an  offence  had  been  committed,  abetted  the 
causing  of  evidence  of  the  commission  of  that  offence  to 
disappear,  with  the  intention  of  screening  the  offender  from 
legal  punishment,  contrary  to  Sees.  109  and  201  of  the  Penal 
Code,  and  were  sentenced  each  to  suffer  rigorous  imprison- 
ment for  eighteen  months,  and  each  to  pay  a  fine  of  Rs* 
1,000,  or  in  default  be  rigorously  imprisoned  for  a  farther 
period  of  three  months.  ' 

Upon  the  11th  of  June  they,  by  petition,  appealed  totk 
Session  Judge  of  Kh&ndesh,  the  Honorable  Mr.  Hobart. 
That  petition,  amongst  other  objections  to  the  validity  of 
the  conviction,  alleged  as  follows  : — 

"  We  had  engaged  two  vakils  in  the  Khdndesh  Adalatand 
brought  them  to  Sultdnpur  to  defend  us  before  tie  Fall 
Power  Magistrate,  but  we  were  not  allowed  to  communicatt' 
with  them  according  to  law.  We  were  not  able  to  give  fall 
information  to   our  vakils  relating  to  the  casej  as  it  wbs 
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ordered  by  the  Magistrate  that  we  should  communicate  Mrith       1871. 
them  in  Mar^thi  in  the  presence  of  police  inspectors.    We        ^®' 
were,  therefore,  not  able  to  derive  legal  assistance  from  our  Ka'shina'th 
vakils,  and  were  compelled  to  tell  them  to  return  without      ^^^t* 
defending  us/'     The  8th  paragraph,  which  it  will  be  per- 
ceived related  to  the  prisoners  Govind  Ndriyan  and  Sfii 
Narsippa,   was  as  follows: — "8.     Moreover,  we,    Govind 
NardyaBL  and  Sii  Narsappa,  further  beg  to  observe  that  we 
were  examined,  and  in  our  depositions  have  partially  con- 
fessed to  the  truth  of  the  charges  preferred  against  us,  but 
those  our  depositions  are  contrary  to  Sec.  203  of  the  Crimi- 
nal Procedure  Code,  in  the  following  manner : — 

'^Ut — ^We  both  of  us  were  arrested  at  M&lligam  on  the 
28th  of  March,  at  9  p.m.  Prom  that  time  up  to  the  date  of 
our  examination  we  were  in  the  custody  of  the  police  in- 
spectors HafizuU^  ManzuU^  and  Nar^yan  Exishna  for  more 
than  a  month  and  a  half.  2nd — Prom  the  time  of  our  arrest 
at  M&Uigim  we  were  made  to  travel  about  four  hundred 
miles,  being  obliged  to  follow  the  court  of  the  Magistrate, 
on  tour,  and  go  to  other  places.  3rd — The  causes  of  our 
confession,  are  our  being  obliged  to  travel  through  fearful 
jangles,  and  our  being  subjected  to  hardships  by  the  two 
said  inspectors.''  (The  Mardthi  word  rendered  "  hardships'* 
in  the  original  translation  has  been  rendered  by  the  Inter- 
preter of  this  court  ^*  pain-producing  or  pain-causing  cir- 
cumstances.") 

"  As  we  were  much  weakened  by  our  having  been  in  the 
custody  of  the  police  for  days  and  nights  together,  and  by 
our  having  been  compelled  to  travel  from  jungle  to  jungle 
and  place  to  place,  we,  to  extricate  ourselves  from  this 
distressed  condition,  through  sheer  helplessness,  deposed 
according  to  the  instructions  of  the  police,  but  contrary  to 
our  will,  and  contrary  to  the  real  circumstances  of  the  case, 
before  the  Magistrate." 

This  petition  concluded  by  stating  that  there  were  other 
grounds  for  appeal,  which  the  petitioners,  on  obtaining 
copies  of  the  papers  in  the  case,  would  state  in  the  course  of 
the  hearing  of  the  appeal.  That  petition  was  signed  by  their 
vakil,  Krishndji  Hari. 

The  Session  Judge,  on  the  filing  of  that  petition,  directed 
the  Magistrate  to   forward  the  record  of  the  proceedings 
vui. — 18  c  c 


134  ^MBAT   HIGH   COURT   RSFOBtd. 


igyi>       before  liim  to  the  Session  Conit.  and  also  wpean  to  lare 
^ '        admitted  the  prisoners  to  bail. 

DiKKAx  During  the  hearing  of  the  appeal  before  the  Session  Judge, 

^  ^        the  three  appellants^  through  one  of  their  t>a1dls,  presented 

to  the  Session  Judge  a  further  petition^  dated  18th  July  1870, 

by  way  of  supplement  to  their  original  petition  of  appeal  to 

him  of  the  11th  of  June. 

That  supplemental  petition^  which  has  been  at  times  doriog 
the  argument  somewhat  inaccurately  called  a  darkhdst,  is  as 
follows: —  . 


To  the  Sessions  Judge. 

Sib, — Your  humble  petitioners,  Kishin&th  Dinkar^  Go- 
vind  Ndrdyan,  and  S^  Nars&pp^^  beg  to  obserre — 

"1.  That,  according  to  the  Penal  Code,  Sec.  201,  it  is 
necessary  for  the  commission  of  the  offence  that  the  evidence 
against  a  third  person  should  be  made  to  disappear,  widch 
has  not  been  done  in  this  case. 

"  2.  The  Magistrate  had  no  authority  (jurisdiction)  to  in- 
vestigate this  case. 

"3.  According  to  Act  II.  of  1855,  books,  before  they 
could  be  admitted  as  evidence,  must  be  proved  in  a  parti- 
cular manner.  As  the  books  referring  to  this  case  were  not 
proved  in  that  manner,  they  could  not  be  put  in  as  evidence. 

"  4.  There  was  a  mistake  in  law  in  admitting  Kh£nda 
Sing  as  a  witness. 

'*  5.     It  was  a  mistake  to  receive  additional  evidence  in 

« 

some  places  in  this  case. 

"  6.  The  following  issues  should  be  inquired  into  and 
determined  after  taking  evidence — * 

"  (a) .  Whether  the  confessions  of  Oovind  Nariyan  and  Sai 
Narsappa  were  made  {or  occurred!)  against  tlieir  will, 

"  (&).  Whether  the  police  people  accompanied  all  or  some 
of  the  witnesses  in  this  case  on  their  way  to  the  court.  And 
whether,  after  their  having  come  to  give  evidence,  they  were 
under  the  restraint  of  the  police. 

"  {c).  Whether  there  was  any  hindrance  to  private  con- 
versation taking  place  between  the  appellants  and  their  vaJsUs, 

"  We  huihbly  request  that  the  evidence  we  may  produce 
regarding  these  points  may  be  admitted,  and  the  case  be  de- 
cided accordingly. 

''ISthJuly  1870." 
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That  petition  was  signed  by  two  vakils  for  the  appellants^       ^^1» 
namely^  Erishnaji  Hari  and  Vin^yakr^v  Trimbak  Gole.  ^  ' 

Upon  the  same  day  (July  18th)  the  Session  Judge  refused     Dinkab 
to  receive  that  supplemental  petition  as  part  of  the  proceed-        ** 
iogs  in  the  appeal^  but  did  not  return  it  to  the  appellants  or 
their  vakils.     He  indorsed  upon  it  his  reasons  for  declining 
to  admit  it  upon  record,  as  follows  :— 

''This  petition  cannot  be  admitted,  because,  when  the  vaJcil 
is  present^  whatever  information  is  required  must  be  commu- 
nicated verbally  according  to  usage,  ancj  (as  this  is  not  done 
in  this  case)  the  petition  cannot  be  received. 

"  G.  A.  HOBART, 

"  Sessions  Judge. 
''ISthJuly  1870.'' 

It  would  appear,  however,  from  the  Session  Judge's  judg- 
ment that  every  objection  raised  in  that  petition  was  in  fact 
verbally  orged  before  him  on  the  hearing  of  the  appeal,  and 
he  endeavoured  in  his  judgment  to  answer  each  of  those 
objections.  Amongst  the  remarks  of  the  appellants'  valdl 
which  the  Session  Judge  notices  is  this : — 

''That  this  court  (the  Session  Court)  should  make  inqui- 
ries as  to  the  manner  in  which  Sii  Nars^ppd  and  Govind 
N&r£yan's  admissions  were  taken.''  Immediately  afterwards 
the  Judge  in  his  record  makes  this  remark  as  to  the  supple- 
mental petition : — 

*'  The  vaUl  offers  a  written  paper,  which  he  requests  the 
Court  to  have  read.  He  is  desired  to  state  the  contents, 
which  he  refuses  to  do.  .  He  gives  no  reason  for  his  refusal, 
and,  it  being  contrary  to  the  practice  of  this  court  to  receive 
anything  of  this  sort  from  a  vaJal,  after  receiving  the  written 
petition  of  appeal  forming  the  ground  on  which  the  record  of 
the  trial  is  sent  for,  I  reject  this  document." 

It  is  very  difficult  to  understand  why  the  appellants' 
vakil  sliould  have  refused  to  state  the  contents  of  the  supple- 
mental petition,  as  the  Judge  has  recorded  him  as  having 
done.  There  does  not  appear  to  have  been  any  passage  in 
it  which  he  need  to  have  been  afraid  to  read.    The  appellants, 
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^^^'       not  having  copies  of  the  papers^  when  presenting  their  ori- 

9  '        ginal  petition^  reseired  to  themselves  by  it  the  right  to  bring 

K^bina'th  forward  additional  points  of  appeal  afterwards.    It  was  per- 

«e  dL  fectly  regular  under  such  circumstances  to  do  so  by  supple- 
mental petition^  and  the  Judge  ought  not  to  have  rejected  it. 
As  regards  the  confessions^  this  petition  merely  suggests  an 
issue  as  to  whether  they  were  made  against  the  will  of  the 
appellants.  We  are  almost  led  to  the  conclusion  that  the 
learned  Judge  and  the  vaMl  must  have  misunderstood  each 
other.  For  every  objection  and  argnment  containecl  in  tlie 
supplemental  petition  must  have  been  put  forward  orally  bj 
the  valdl ;  the  Judge  has  noticed  each  of  them^  and,  amongst 
the  rest^  notices  the  impeachment  of  the  value  of  the  confes- 
sion thus  :— 

''  The  objection  that  Sdi  Narsippd's  and  Gfovind  N£rdyan's 
admissionary  statements  at  the  trial  are  of  no  weight  against 
them,  as  having  been  obtained  by  undue  influence,  is  an 
objection  which  I  must  take  to  be  based  on  untruth,  for  at 
the  head  of  the  examination  of  each  of  these  accused  the 
Magistrate  has  recorded  a  warning  given  them  by  him,  that 
they  need  not  answer  any  question  he  might  put  to  them 
unless  they  chose.  It  seems  to  me  clear  that  if  they  mean 
to  insinuate  that  undue  influence  was  employed  by  the  Ma- 
gistrate, it  is  an  objection  this  court  cannot  entertain.  It 
would  be  an  imputation  on  the  Magistrate  of  bad  faith,  into 
the  truth  of  which  it  would  be  beyond  the  power  of  this 
court  in  this  proceeding  to  inquire.  There  would  be  no 
finality  in  proceedings  of  this  sort  if  the  appellate  court 
were  to  enter  into  such  questions.^' 

No  doubt  the  learned  Judge  would  be  quite  right  in 
holding  that  the  record  of  the  Magistrate  was,  on  the  appeal 
to  the  Session  Court,  conclusive  as  to  the  fact  that  the  Ma- 
gistrate had  warned  the  appellants  that  it  was  optional  with 
them  to  answer  the  questions  put  to  them  or  not.  And  it 
may  be  that  the  truth  of  the  averment  to  that  effect  in  the 
Magistrate's  record  could  only  be  questioned  in  a  proceeding 
against  the  Magistrate  himself^  by  way  of  criminal  informa- 
tion or  some  equivalent  procedure  in  respect  of  malversation 
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in  his  office,  because  such  a  statement  on  record  must,  on 1871. 


appeal,  be  taken  to  import  absolute  verity.     But  it  is  quite  a  ^' 

mistake  to  suppose  that  such  an  averment  on  record  would  Ka'shina'th 
preclude  an  inquiry  on  appeal  to  a  Session  Court  into  other  et  al 
circumstances  under  which  the  confession  might  have  been 
taken.  It  is  quite  possible,  notwithstanding  that  such  a 
warning  may  have  been  given  by  a  Magistrate,  that  the  con- 
fessions, as  evidence  against  the  party  confessing,  may  have 
been  wholly  valueless.  For  instance,  a  party  may  have  been, 
at  the  time  of  confessing,  intoxicated  or  insane,  or  under 
some  temporary  delusion,  or  the  influence  of  fear  engendered 
by  previous  maltreatment  of  the  police  or  other  persons, 
or  induced  to  make  admission  by  some  reward  or  improper 
inducement  previously  held  out  to  him.  Allegations,  made 
in  a  regular  and  proper  manner  to  the  Session  Court,  that 
a  confession  before  a  Magistrate  was  given  under  any  such 
circumstances,  should  receive  due  attention  and  be  inquired 
into,  and  if  the  Session  Court  were  to  refuse  to  make  such 
inquiry  it  would  certainly  commit  a  very  grave  error  in  law 
and  procedure.  It  is  no  legal  answer  to  a  demand  for  an 
inquiry  upon  such  allegations  that  the  Magistrate  had 
warned  the  accused  that  it  was  optional  with  him  to  answer 
the  questions  put  to  him  or  not,  although  the  fact  that  such 
a  warning  had  been  given  would  be  a  legitimate  matter  for 
comment  by  the  prosecutor. 

The  Session  Judge  in  this  case,  when  he  made  the  remark 
already  extracted, ''  if  they  mean  to  insinuate  that  undue 
influence  was  employed  by  the  Magistrate,'^  &c.,  seems  to 
have  wholly  lost  sight  of  the  original  petition  of  appeal 
presented  to  the  Session  'Court,  which  stated^  not  that  they 
had  been  in  any  wise  unduly  influenced  by  the  Magistrate,  but 
that,  after  long  travelling  and  fatigue,  and  being  subjected  to* 
"pain-producing  circumstances''  by  the  inspectors  of  police, 
as  recounted  in  that  petition,  they,  the  appellants,  in  order 
to  extricate  themselves  from  that  distressing  condition, 
"  deposed  according  to  the  instructions  of  the  police,  but 
contrary  to  our  (their)  will,  and  contrary  to  the  real  circum- 
stances of  the  case,  before  the  Magistrate."    The  £Eict  that  the 
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1^71.       Magistrate  warned  them  that  it  was  optional  with  them  or 
„.  *        not  to  answer  his  questions^  is  not  any  answer  to  the  allega- 
^DiNKAR^^  tion  that  they  deposed  in  conformity  with  the  instructions 
et  al        of  the  police,  in  order  to  escape  from  the  hardships  to  whidi 
they  had  been  subjected.    The  Judge  shonld  havemade  some 
inquiry  into  that  allegation.     Probably  a  succinct  inquiry, 
judiciously  conducted,  would  at  that  time  have  been  quite 
sufficient  to  have  ascertained  how  far  the  allegation  was 
founded  on  fact.    We  are  not  unmindful  that  it  is  a  pamfnlly 
common  pracbice  in  this  country  for  prisoners,  who  have 
ipade  fuU  confessions  before  a  Magistrate,  as  ftilly  to  retract 
them  before  the  Session  Judge,  and  to  allege  that  their  confes- 
sions have  been  made  when  those  accused  persons  were  in 
a  state  of  terror  and  duress,  and  after  they  had  been  mal- 
treated and  tampered  with  by  the  police.     Statements  to 
that  effect  are  often  untruly  made  or  grossly  exaggerated, 
and  their  very  frequency  tends  to  harden  the  mind  against 
their  reception,  so  that  such  a  retractation  is,  it  must  be 
admitted,   most   usually  regarded   with    suspicion.     Eren 
although  this  is  so,  the  constant  iteration  of  such  charges 
against  the  Native  police  is  also  suggestive  of  the  probability 
that  their  recurrence  would  not  be  so  continual  were  they  at 
all  times  without  foundation.    It  would  be  a  most  perilous 
doctrine  for  the  subject,  were  this  court  to  sanction  the  sup- 
position that  the  retractation  of  confessions,  and  assertion  of 
ill-usage  as  their  producing  cause,  are  so  invariably  untrue  as 
to  warrant  Courts  of  Justice  in  rigidly  closing  their  ears  and 
refusing  to  entertain  or  investigate  that  assertion.    Our  ex- 
perience, we  regret  to  say,  is  not  identical  with  that  of  Mr, 
Ashburner,  who,  on  the  inquiry  ( of  which  more  hereafter) 
directed  by  the  Second  Division  Court  stated,  in  his  evidence 
that  within  his  experience  a  case  of  extorted  confession  has 
never  been  satisfactorily  proved.     Grenerally  speaking,  such 
a  case  is  difficult  of  proof.     But  the  records  of  the  Sadr 
Addlat  and  of  this  Court  bear  melancholy  testimony  to  the 
fact  that  such  cases  have  been  at  times  thoroughly  established 
in  proof,  and  also  show  that  the  perpetrators  of  torture  and 
other  malpractices  have  been  duly  punished. 
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The  Session  JuAgQ,  upon  the  23rd  of  July,  gave  judgment        1^*^^- 
against  the  three  appellants  upon  all  the  points  raised  by  ^  ' 

them,  and  rejected  their  appecd.  Ka'shina'th 

Upon  the  29th  of  September  the  same  three  persons 
caused  a  petition  to  be  presented  to  the  High  Court. 

That  petition,  after  stating  the  conviction  and  sentence 
hy  Mr.  Pritchard,  and  the  affirmance  of  them  by  the  Session 
Judge,  proceeded  to  mention  the  points  on  which  the  peti- 
tioners sought  a  reversal  of  the  convictions  and  sentences. 
AmoDgst  those  points  was  one  that  Mr.  Pritchard  had  not 
jurisdiction  as  a  Magistrate  F.  P.  in  N^sik,  and  a  general 
objection  that  he  had  not  jurisdiction  to  try  the  case.  They 
also  objected  that  the  Session  Judge  "  received  and  used 
verbal,  albeit  unsworn,  information  from  the  Magistrate  F.  P« 
on  some  material  points,  such  as  whether  the  accused  were 
not  allowed  properly  to  instruct  their  vakils.  It  is  also 
objected  that  the  Session  Judge  ''  refused  to  receive  evidence 
on  the  point  whether  the  confessions  of  Sai  Narsappd  and 
Govind  Naraxjan  were  extorted  or  not,  and  also  whether  the 
witnesses  in  the  case  were  accompanied  by  police  peons  to 
the  court  or  not  *"  and  the  petition  next  alleged  that  '^  the 
confessions  of  Sdi  Narsappd  and  Oovind  Nardyan  were  ob-^ 
tained  by  torture  and  deception,''  Its  final  allegation  was  that 
the  petitioners  could  not  be  properly  convicted  under  Sees. 
201  and  109  of  the  Penal  Code. 

The  three  petitioners  duly  signed  that  petition,  and  re- 
spectively made  solemn  affirmation,  in  the  presence  of  Mr. 
Edwards,  a  Magistrate  F.  P.,  to  the  truth  of  its  contents. 

That  petition  first  came  before  my  brothers  Gibbs  and 
MelviU.  They,  considering  the  question  as  to  the  jurisdiction 
of  Mr.  Pritchard  such  a  point  of  law  as  prima  facie  war- 
ranted the  petitioners  in  applying  to  the  High  Court  as  a 
Court  of  Revision,  on  the  29th  of  September  ordered  that 
the  record  and  proceedings  in  the  case  should  be  sent  for. 

They  expressed  no  opinion  upon  the  other  points.  If  one 
plausibly  good  point  of  law  is  shown  to  the  court  before 
which  a  petition  of  revision  first  comes,  the  practice,  in  order 
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^^h to  save  time,  has  been  to  send  for  the  record  and  proceed- 

JEIeg  . 

^'        ings,  and  to  leave  it  to  tbe  petitioners  to  argne  that,  and 
Di  x'ea/"  ®°^^  other  points  of  law  and  procedore  in  the  Division  Court 
ti  aL        before  which  the  record  and  proceedings  eventually  come,  as 
may  be  raised  by  their  petition. 

The  papers  having  been  transmitted  from  Khindesh,  the 
case  was  argued  in  the  Second  Division  Court,  on  the  3Utli 
of  November  and  7th  of  December,  before  my  brothers  liojd 
and  Kemball;  Mr.  Anstey  and  Mr.  Shint&tim  Xariyaa  ap- 
pearing for  the  petitioners,  and  Mr.  Ganpatr£v  Bh^skar,  on 
behalf  of  the  Government  Pleader(Mr.  Dhirajlfl  Mathoradis), 
for  the  Crown.    The  only  instructions  which  Mr.  Ganpatriv 
Bhiskar  had  were  instructions  prepared  by  Mr.  Pritchard 
for  the  Grovemment  Pleader.    Mr.  DhirajMI  Mathnr^d&s  lias 
given  a  sufficient  reason  for  his  non-attendance  ia  that 
court  upon  those  days,  namely,  that  he  was  engaged  in  two 
other  important  cases  for  Grovemment  in  the  First  Division 
Court.     During  the  interval  from  the  29th  of  September 
until  the  30th  of  November,  there  was  not  any  affidavit  filed 
in  contradiction  of  the  statement  in  the   petition  to  the 
High   Court,  that  ''the  confessions   of  Sii  Narsappi  and 
Govind  Ndrdyan  were  obtained  by  torture  and  deception.'^ 
There  has  been,  we  fear,  too  much  laxity  of  practice  at  this 
side  of  the  court  on  the  part  of  Pleaders,  in  permitting  impor- 
tant statements  of  fact  in  verified  petitions  to  remain  uncon- 
tradicted by  oath  or  solemn  affirmation,  to  admit  of  our  saying 
more  than  that  it  would  have  been  desirable  that  such  an 
affidavit   had  been  filed  in  this  case  previously  to  its  coming 
before  the  Second  Division  Court.'   The  allegation  that  the 
confessions  were  procured  by  torture  and  deception,  being 
coupled  with  the  objection  that  the  Session  Judge  (who  was 
bound  to  investigate  the  case,  as  well  on  the  facts  as  the 
law,  and  was  at  liberty  to  take  any  fresh  evidence  which 
might  be  necessary)  refused  to  receive  evidence  on  the 
point  whether  the  confessions  of  Sai  Nars&ppa  and  Govind 
Nar^yan  were  extorted  or  not,  a  Court  of  Bevision  could  not 
avoid  noticing  the  allegation  that  torture  and  deception  had 
been  used.    Moreover,  on  the  record  of  the  case  then  before 
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it,  there  was  the  patent  fact  that  the  Session  Judge  had,  on ??Zli_ 

the  appeal  to  him,  declined — for  a  reason,  as  we  have  already  v. 

stated,  wholly  insufficient  in  point  of  law — ^to  investigate  the  ^^inkajl^" 
circumstances  under  which  the  confessions  were  taken.  et  dl. 

The  Eegistrar's  note,  in  pencilling,  on  the  papers, 
stating  the  point  of  jurisdiction  on  which  my  brothers 
Gibbs  and  Melvill  admitted  the  petition  to  the  High  Court, 
having  been  brought  to  the  notice  of  my  brothers  Lloyd 
and  Kemball,  they  ascertained  from  the  former  Judges 
that  they  had  not  made  any  order  limiting  the  argument  to 
the  question  of  the  jurisdiction  of  the  Magistrate. 

Accordingly,  other  points  raised  in  the  petition,  as  well 
as  that  point,  were  discussed  before  the  Second  Division 
Court,  and,  amongst  them,  whether  the  conviction  was  sus- 
tainable under  Sees.  201  and  109  of  the  Penal  Qode,  which 
the  Second  Division  Court  decided  in  the  negative :  being  of 
opinion  that — construing  Sec.  201  yrith  the  aid  of  Sees.  202 
and  203,  which  are  in  pari  materia  with  it,  and  could  not  be 
supposed  to  impose  upon  a  man  a  punishment  for  not  giving 
information  of  an  offence  committed  by  himself — Sec.  201 
could  not  have  been  intended  to  render  a  man  punishable 
for  causing  evidence  of  the  commission  of  an  offence  by  him- 
self to  disappear ;  and  if  such  making  away  with  evidence 
of  his  own  offence  were  not  itself  an  offence,  the  abutment 
by  him  of  making  away  with  such  evidence  could  not,  under 
Sec*  109,  be  an  offence.  To  the  petitioner  K&shindth  Dinkar 
the  Second  Division  Court  gave  the  benefit  of  that  opinion, 
and  quashed  his  conviction  and  sentence.  He  had  not  made 
any  confession  of  guilt;, and  that  court  considered  that  the 
evidence  before  the  Magistrate,  so  far  as  it  affected  Kdshinath 
Dinkar,  did  not  show  any  other  offence  by  him,  upon  which, 
under  Sec.  426  of  the  Criminal  Procedure  Code,  the  sen- 
tence could  be  supported. 

Betuming  to  the  argument  before  the  Second  Division 
Court  on  other  points,  we  find  that  not  only  were  the  alle- 
gation of  torture  and  deception,  and  that  of  the  refusal  of 
the  Session  Judge  to  inquire  into  its  truth,  strongly  relied 
upon,  but  by  oral  statements,  which  the  petitioner's  counsel 

Till. — 19  c  c 
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^^^-       most  hAve  been  instmcted  to  make^  and  did  make,  it  was 

9^ '        impnted  to  the  Magistrate  that  torture  was  inflicted  upon 

^i?"^"^'"  the  petitioners  in  Iiis  presence  and  with  his  sanction.    That 

et  cd.  imputation  was  unsupported  by  affidavit  either  upon  oath  or 
solemn  affirmation,  and  was  alike  unsupported  by  any  state* 
ment  in  the  record  of  the  proceedings  before  the  Magistrate 
himself,  or  before  the  Session  Judge  on  appeal.  It  was^ 
indeed,  at  first  stated  to  the  Second  Division  Court  by  the 
learned  counsel,  that  the  details  of  these  tortures  were  set 
forth  in  the  supplemental  petition  presented  to,  but  rejected 
by,  the  Session  Judge.  But  the  learned  counsel  was  under 
a  misapprehension  in  that  respect,  and  having,  as  we  learn 
from  himself,  been  informed  by  Mr.  Sh&ntfidim  'Sirip^, 
who  came  into  court  about  that  time,  that  the  details  were 
not  set  forth  in  that  petition,  the  learned  counsel  withdrew 
or  materially  modified  his  statement  that  tortures  were  flo 
set  forth  in  detail-^but  (and  we  do  not  suppose  that  this 
was  intentional)  not  with  sufficient  emphasis,  or  in  a  suffi- 
ciently marked  manner  to  arrest  the  attention  of  the  Second 
Division  Court,  which,  accordingly,  continued  under  the 
impression  that  the  original  statement  remained  unaltered. 
Even  the  learned  counsel's  own  recoUectiou  that  he  had 
made  the  correction  must  have  been  far  from  vivid:  for 
recently,  when  opening  this  case  before  us,  he  did  so  on  the 
hypothesis  that  the  supplemental  petition  did  contain  the 
details  of  the  torture,  until  that  petition  was  read  to  him  by 
the  court,  and  the  circumstance  of  his  having  made  the  cor- 
rection on  the  previous  occasion  at  the  suggestion  of  Mr. 
Shintfirdm  Ndrdya^  was,  apparently  after  a  conversation 
with  that  learned  gentleman,  recalled  to  the  memory  of  the 
learned  counsel.  The  interval  of  three  or  four  months  may 
be  sufficient  to  account  for  this. 

No  doubt,  in  obeying  his  instructions,  by  asserting  that 
torture  had  been  inflicted  upon  the  petitioners  in  the  presence 
and  with  the  sanction  of  the  Magistrate,  the  learned  oomosel 
could  not  have  been  influenced  by  any  oiker  or  less  worthy 
motive  than  the  desire  to  perform  his  duty  towards  his  clients. 
How  great  is  the  privilege  of  speech  accorded  by  law  to 
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counsel  for  tbe  sake  of  his  client,  and  for  the  sake  of  the ^?ZL_ 

public,  is  testified  by  authorities  ancient  and  modem.     In  ,;.  * 

Wood  V.  Gunaton  (a.d.  1655)  (a)  it  was  said  by  Glyn,  C.  J.,  ^'*|,'];^J^'* 
♦'  that  if  a  counsellor  speak  scandalous  words  against  one  in        et  di. 
defending  his  client's  cause,  an  action  doth  not  lie  against  him 
for  so  doing,  for  it  is  his  duty  to  speak  for  his  client,  and  it 
shall  be  intended  to  be  spoken  according  to  his  client's  in- 
structions/'    In  Brooke  v.  Montague  (h)  the  court  said  that 
counsel  ''hath  a  privilege  to  enforce  anything  which  is  in- 
formed unto  him  for  his  client,  and  to  give  it  in  evidence,  it 
being  pertinent  to  the  matter  in  question ;  and  not  to  examine 
whether  it  be  true  or  false,  but  it  is  at  the  peril  of  him  who 
informs  it ;  for  a  counsellor  is,  at  his  peril,  to  give  in  evidence 
that  which  his  client  informs  him,  being  pertinent  to  the 
matter  in  question,  otherwise  action  on  the  case  lies  against 
him,  as  Popham  said ;  but  matter  not  pertinent  to  the  issue,  or 
the  matter  in  question,  he  need  not  deliver, /or  he  is  to  discern ^ 
in  his  discretion,  what  he  is  to  deliver,  and  what  not,  and, 
although  it  be  &lse,  he  is  excusable,  being  pertinent  to  the 
matter ;  but  if  he  give  in  evidence  anything  not  material  to 
the  issue  which  is  scandalous,  he  ought  to  aver  it  to  be  true, 
otherwise  he  is  punishable,  for  it  shall  be  intended  as  spoken 
maliciously  and  without  cause,  which  is  a  ground  for  an 
action."     We  are  not  to  be  understood  as  for  a  moment 
adopting  Chief  Justice  Popham's  dictum  as  to  an  aotion  on 
the  case  lying  against  counsel  if  he  do  not  put  forward  all 
of  what  his  client  may  have  informed  him,  and  which  is 
pertinent  to  the  issue,  any  more  than  we  adopt  another  dictum 
of  the  same  learned  Judge  (irrelevant  to  the  present  question ) 
at  the  close  of  the  samef  case,  to  the  effect  that  Greenwood  v. 
Prist,  there  cited,  is  good  law,  it  having  been  overruled  in 
Eeame  v.  StoweU  (c).    The  instructions  of  the  client,  if  acted 
on  by  counsel,  would  often  be  more  productive  of  injury 
than  of  benefit  to  the  client.     It  must  frequently  have  been 
within  the  experience  of  counsel  in  large  practice,  especially 
in  this  country,  to  have  been  instructed  to  make  allegations, 
in   themselves  so  vehemently  improbable  and  inconsistent 
with  the  main  facts,  as,  if  made,  would  throw  a  cloud  upon^ 
(a)  Styles'  Rep.  462.        (b)    Cro.  Jae.  90.        (r)    12  Ad.  &  £.  26. 
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^^^-       and  irretrievably  damage^  an  otherwise  fair  case.    It  would 

V.  '        be  absurd  to  maintain  that  counsel^  who  declined  to  carry 

DiNKAR™  ^^^  ^^^^  suicidal  instructions^  laid  himself  open  to  an  action 

et  al,  for  having  thus  exercised  the  discretion  which  unqnastionably 
is  intrusted  to  him.  The  rule  as  to  the  position  of  counsel 
is  fully  and  satisfactorily  laid  down  in  two  modem  cases. 
The  first  is  that  of  Hodson  v.  Scarlet  (d)y  an  action  by  an 
attorney  against .  the  defendant  (afterwards  Lord  Abinger^ 
G.  B.)  for  slanderous  words  spoken  by  the  latter  as  counsel 
in  a  cause.  The  court,  seemed  to  think  that  the  remark  con- 
taining them  was  too  6evere^  beings  as  Lord  Ellenborough, 
C.  J.,  happily  phrased  it,  an ''expression^' which,  "in  the 
exercise  of  a  candour  fit  to  have  been*  adopted,  might  have 
been  spared/'  but  the  court  being  also  of  opinion  that  it 
could  not  be  said  that  there  was  no  reasonable  and  probable 
cause  for  the  words,  and  that  they  were  relevant  and  pertinent 
to  the  cause  in  which  they  were  spoken,  held  that  the  action 
could  not  be  sustained.     Bayley,  J.,  observed  that "  these  are 

• 

not  facts  of  a  calumnious  nature  stated  by  the  defendant,  bnt 
are  epithets  attaching  on  the  conduct  of  the  plaintiff/rom 
facts  proved  in  the  cause.  Holroyd,  J.,  said :  "  The  words  were 
spoken  in  a  case  after  the  evidence  -was  given,  upon  which 
they  were  a  comment.  The  jury  had  heard  the  facts,  and 
were  capable  of  judging  of  the  accuracy  of  the  comment, 
which  avas  made  for  the  purpose  of  showing  to  them  tbe 
view  which  the  defendant  took  of  all  the  circumstances  which 
had  appeared  in  that  case.  It  is  stated  by  Lord  C.  B.  Gomjn 
that  "  words  which  denote  opinion  or  suspicion  are  not  action- 
able.'' Here  the  words  denote  only  the  opinion  of  the 
speaker,  and  were  addressed  to  the  jury  intending  to  convey 
to  their  minds  the  sam^  opinion.  I  apprehend  that  a  coonsel 
is  in  the  same  situation  and  under  the  same  protection  as 
the  party  himself,  with  this  exception,  perhaps,  that  a  party, 
from  his  comparative  ignorance  of  what  is,  or  is  not,  relevant, 
may  be  indulged  in  a  greater  latitude,  and  not  be  restricted 
within  the  same  limits  as  a  counsel^  whose  superior  know- 
ledge  of  itself  should  be  sufficient  to  restrain  him  within  due 

(d)  IB.&Ad.  232. 
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bounds."    After  referring  to  the  authorities,  he  proceed- ^871. 

ed  thus  : — "  These  cases  show  the  privilege  possessed  by  ^.^ 
parties  themselves,  and  from  these  authorities  it  appears  ^Vshina'th 
that  no  action  is  maintainable  against  the  party,  nor,  conse-  et  al. 
quently,  against  the  counsel,  who  is  in  a  similar  situation,  for 
words  spoken  in  a  court  of  justice.  If  they  be  fair  com*, 
raents  upon  the  evidence,  and  be  relevant  to  the  matter 
in  issue,  then,  unless  express  malice  be  shown,  the  occasion 
justifies  them.  If,  however,  it  be  proved  that  they  wore  not 
spoken  bond  fide,  or  express  malice  be  shown,  then  they  may 
be  actionable — at  least  our  judgment  in  the  present  case  does 
not  decide  that  tbey  would  not  bo  so.''  In  all  of  the  preced- 
ing cases  the  defendants  were  counsel,  and  the  actions  were 
for  slander  alleged  to  have  been  uttered  by  them.  The  last 
case.  Butt  v.  Jackson  {e),  which  we  shall  mention  (and  at  which 
it  was  my  good  fortune  to  have  been  present  as  one  of  the 
audience),  was  an  application  on  behalf  of  one  of  Her  Ma- 
jesty's counsel  for  leave  to  file  a  criminal  information  against 
an  attorney,  upon  whose  conduct  the  former,  in  his  capacity 
as  counsel,  had  animadverted  strongly  in  another  case, 
imputing  to  him  the  concoction  of  evidence  to  sustain  an 
indictment,  in  return  for  which  the  attorney  challenged  the 
learned  counsel  to  fight  a  duel.  The  argument  (most  un- 
happily not  preserved  in  the  report  of  the  case)  of  Mr. 
Henn,  Q.  C,  for  the  defendant,  on  the  subject  of  the  true 
limits  of  the  privilege  of  counsel,  has  never  been  surpassed 
in  excellence.  It  attracted  much  attention  and  admiration 
at  the  time  (1846).  The  unanimous  judgment  of  the  Court 
of  Queen's  Bench  in  Ireland  was  delivered  by  one  who  him- 
self had  been  an  eloqiient  and  independent  advocate,  and 
who,  with  high  ability,  filled  in  his  lifetime  more,  perhaps, 
of  the  highest  judicial  offices  than  any  other  man  has  held. 
He  was  Master  of  the  Rolls,  Lord  Chief  Justice,  Lord  Chan- 
cellor, Lord  Justice  of  Appeal,  and  again  Lord  Chancellor. 
The  following  passage  extracted  from  the  judgment  of  Lord 
Chief  Justice  Blackburn,  of  whom  I  have  been  speaking, 
lays  down  the  rule  in  a  manner  which  leaves  nothing  to  be 

(e)  lOIr.  Law  Rep.  120,123. 
viir. — 20  cc 
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^871.  desired  : — ''It  belongs  to  eveiy  snbject  of  tliis  realm,  in  Jl 
V.  '  Courts  of  Justice,  to  assert  and  defend  his  rights,  and  to 
KVsiAna'th  pi^tect  Jiis  liberty  and  life  by  the  free  and  unfettered  state- 
et  oL  ment  of  every  fact,  and  make  use  of  every  argument  and  obser- 
vation that  can  legitimately — that  is,  according  to  the  inles 
and  principles  of  our  law — conduce  to  these  important  ends. 
Every  man  has  this  right,  and  may  exercise  it  in  his  own 
person — ^he  may  commit  its  exercise  to  counsel,  who  takes  it 
as  his  delegate ;  its  nature  and  character  is  not  altered  bj 
this  delegation ;  it  is  still  the  sam^,  to  be  exercised  in  tbe 
same  manner  and  for  the  same  purposes,  and  subject  to  the 
same  limitation  and  control,  as  it  would  if  the  party  were 
pleading  his  own  cause.  These  considerations  wUl  at  once  show 
tJie  fallacif  of  the  argument ^  that  instructions  to  counsel  are  th 
test  by  which  we  should  try  wJiether  or  not  tlie  line  of  duty  has 
been  passed;  no  instructions  can  justify  observations  that  are 
tiot  warrwnted  by  facts  proved,  or  which  may  legally  be  proved; 
and  it  is  the  duty  of  counsel  towards  their  clients  to  use  their 
own  judgment  and  experience  and  discretion;  and  as  tlie 
result,  whatever  be  their  instructions,  to  exclude  all  topics 
and  observations  of  which  the  case  does  not  properly  admit. 
Subject  to  its  just  and  necessary  limits,  this  right,  when  dnij 
exercised  and  directed  to  its  proper  purposes,  should  not  be 
fettered  or  impeded ;  for  if  it  be,  an  injury  is  sustained,  not 
by  the  advocate,  but  by  the  client,  and  not  by  the  cli«ifc 
alone,  but  by  the  whole  community,  whose  interests  are  in- 
separably connected  with  a  right  essential  to  the  adminis- 
tration of  justice." 

Keeping  in  view  the  principled  thus  laid  down,  and 
bearing  in  mind  that  the  first  petition  presented  to  the 
Session  Judge  went  no  further  than  to  assert  that  the 
petitioners  had  been  subjected  to  '^  pain-producing  circun- 
stances  '^  by  the  police,  and  did  not  contain  the  slightest  su^ 
gestion  that  this  was  done,  or  that  torture  was  practised 
upon  them,  with  the  knowledge  or  sanction  of  Mr.  Pritchard; 
recollecting  also  the  total  absence  of  any  assertion  in  the  Brgfi- 
ment  of  the  petitioners'  vakils  before  the  Session  Judge,  so 
far  as  it  is  embodied  in  his  judgment,  that  Mr.  Pritchard  wis 
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any  party  to  torture,  and  the  equally  profound  silence  on  1871. 
the  same  point  of  the  petition  presented  to  this  court  (then  ^  * 
and  now  sitting  merely  as  a  Court  of  Revision),  anxious  as  K^^'i'^'th 
we  are  to  uphold  to  its  utmost  legitimate  extent  the  privilege  ^  a^ 
of  the  advocate,  we  do  not  think  that  we  infringe  upon  it  by 
saying  that  the  learned  counsel  for  the  petitioners  (albeit  in- 
fluenced by  no  other  or  less  worthy  feeling  than  that  of  zeal 
for  his  clients)  would  have  exercised  a  sound  discretion  if, 
before  he  suffered  himself  to  be  naade  the  medium  for  bring- 
ing a  most  g^evous  charge  against  the  character  of  a 
Magistrate,  he  had  required  of  those  instructing  him  some 
statement  on  oath  or  solemn  affirmation  in  support  of  the 
allegation  that  the  Magistrate  was  present  at,  and  concurred 
in,  the  acts  of  tortm*e  imputed  to  the  police — sonoething,  in 
fact,  to  afford  a  reasonable  ground  for  supposing  that  the 
charge  might  be  legally  proved,  for  previously  proved  or 
even  suggested  it  most  certainly  had  not  been.  And  at  all 
events  we  think  that  it  behoved  the  learned  and  eminent 
counsel  to  hesitate  in  persisting  hx  the  charge  without  some 
such  support,  when  he  was  informed  bythe  learned  Pleader 
with  him  that  he  (the  learned  counsel)  was  in  error  in  sup- 
posing that  the  supplemental  petition  presented  to  the  Session 
Judge  contained  details  of  any  such  torture.  The  adminis- 
tration of  justice  by  the  courts  or  the  magistracy  should  not 
be  assailed  on  light  grounds,  and  he  who  does  so  impeach  ity 
renders  no  good  service  to  the  country  or  his  cUent. 

Before  referring  to  the  decision  of  the  Second  Division 
Court,  it  should  be  observed  that,,  at  the  close  of  the  arguments 
on  the  7th  of  December,  the  allegation  of  the  petitioners,  in  their 
petition  to  the  High  Court,  that  torture  and  deception  had 
been  practised  upon  them  by  the  police  in  order  to  procure 
admission  of  guilt,  remained  andenied  upon  oath  or  solemn 
affirmation,  and  that  it  was  not,  and  could  not  be,  denied 
that  the  Session  Judge  had  refused  to  investigate  the  truth 
of  that  assertion,  and  had  so  refused  for  a  reason  wholly  in- 
sufficient in  law.  Under  these  circumstances,  where  the 
charge  that  the  confessions  (and,  consequently,  the  pleas 
of  guilty)  upon  which  the  convictions  were  based  had  been 
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1871.       procured  by  torture,  reinamed,  legally  speaking,  nncontn- 

^,  *        dieted,  and,  beyond  all  doubt,  uninvestigated,  the  very  least 

Ka'shiIia'th  |.}jg^^  |.j^g  Second  Division  Court  could  do,  in  order  to  remedy 

Dink  A  K  '  ^  '' 

et  al  SO  grave  an  error  in  law  as  that  committed  by  the  Session 
Court,  was  to  direct  an  inquiry  into  the  truth  of  the  charge. 
What  the  legal  form  of  that  inquiry  should  be,  may  be 
a  question  of  some  nicety.  The  following  reason  appearing 
in  the  judgment  of  the  Session  Judge  for  his  having  OYer- 
ruled  the  objection  of  the  appellants,  that  they  had  not  been 
allowed  free  access  to  their  vakils,  namely : — "  The  trying 
Magistrate  has,  since  the  hearing  of  the  appeal,  verbally  in- 
formed me  that  the  assertion  is  entirely  false  to  his  own 
personal  knowledge,  which  I  take  to  be  conclusive  on  the 
question ;"  and  other  allusions  to  personal  communications 
between  the  Session  Judge  and  the  Magistrate  appearing  in 
the  judgment  of  the  former,  the  Second  Division  Court 
directed  the  Registrar  to  inquire  what  the  nature  of  these 
communications  was,  and  whether  they  were  in  the  presence 
of  the  Pleaders  for  the  appellants,  or  were  at  a  subsequent 
period,  or  when.  In  reply  to  the  Registrar's  letter  of  the 
8th  of  December,  the  Session  Judge,  by  letter  of  the  12th 
of  December,  stated  that  these  personal  communications  were 
partly  verbal  duriug  the  hearing  of  the  appeal,  the  Magis- 
trate sitting  beside  him,  and  partly  by  private  note  subse- 
quently to  the  hearing. 

On  the  16th  of  December  the  Second  Division  Court  gave 
its  judgment.  After  referring  to  the  conviction  and  sentence 
by  the  Magistrate,  and  the  d,ppeal  to,  and  rejection  of  it  by,  the 
Session  Judge,  and'  the  application  for  the  exercise  of  the 
extraordinary  jurisdiction  of  the  High  Court  as  a  Court  of 
Revision,  and  after  stating  that ''  amongst  the  grounds  urged 
in  their  petition'^  to  the  High  Court,  the  one  which  took  pre- 
cedence in  the  argument  of  counsel  for  the  petitioners  was, 
that  they  could  not  bo  convicted  under  Sees.  201  and  109  of 
the  Penal  Code,  the  Second  Division  Court,  for  the  reasons 
already  mentioned,  quashed  the  conviction  of,  and  sentence 
upon,  Kdshinath  Dinkar,  and  expressed  its  regret  that  the 
case  had  not  been  intrusted  to  the  Advocate  General  or  some 
.other  law  officer  of  the  Crown  for  argument.   As  to  Sai  Nar- 
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sippa  and  Govind  Ndr&yan  thejadgment  proceeded  thus: —       ^Q^^- 
"  With  regard  to  the  other  two  convicts,  the  case,  however,  is  y.  ' 

quite  difiFerent ;  for  we  have  on  record  express  admissions,   ^d?nkae^^ 
contained  in  their  examinations  before  .the  Magistrate,  of        ^  <^^- 
varions  particular  frauds  perpetrated  by  them.     But  a  great 
deal  has  been  said  in  the  course  of  the  argument  with  respect 
to  undue  influence  having  been  exercised,  to  induce  Govind 
Ndr^yan  and  Sii  Narsappd  to  confess  their  guilt ;  and  indeed 
the  learned  counsel  for  the  ^uaonershaa  not  hesitated  positively 
to  assert  that  cruel  and  revolting  practices  were  resorted  to, 
in  the  presence  and  with  the  approval  of  the  trying  Magistrate, 
to  extort  their  confessions,  and  that  subsequently  the  pri- 
soners were  debarred  from  free  intercourse  with  their  vaHL 
The  details  of  this  abuse  of  authority  are  alleged  to  have  been 
set  forth  in  a  written  paper  "presented  at  the  hearing  of  the 
appeal^  but  which  the  Session  Judge  declined  to  recevie. 
In  his  minute,  Mr.  Hobart  says  he   would  not  receive  a 
written  statement  offered  by  the  vuTdl  because  he  refused 
to  state  the  contents  of  it,  and  '  it  was  contrary  to  the  practice 
of  his  court  to  receive  anything  of  this  sort  from  a  vaUU 
It  is  alleged  that  the  Session  Judge  was  aware  of  the  con- 
tents of  the  document,  but  whether  he  was  so  or  not,  con- 
sidering the  circumstances  of  the  case,  Mr.  Pritchard  being 
in  the  position  of  prosecutor  as  well  as  trying  Magistrate, 
we  do  not  think  he  exercised  a  sound  discretion  in  declining 
to  receive  it.     However,  looking  to  the  complexionthe  case 
now  bears,  it  becomes  absolutely  necessary,  to  enable  us  to 
dispose  finally  of  the  appeal,  that  the  circumstances  under 
which  the  admissions  were  made  should  be  investigated  and 
reported  to  us.     The  Session  Judge  is,  therefore,  directed  to 
send  for  the  said  two  convicts,  and,  after  calling  upon  them  to 
give  on  solemn  affirmation  a  detailed  statement  of  the  undue 
influence  practised  upon  tliem,  to  inquire  fully  into  ilieir  com- 
plaint,  giving  the  Government  Prosecutor  due  notice  of  the 
investigation,  and,  after  recording  the  evidence,  together  with 
his  opinion  thereon,  to  forward  it  to  this  eourt,^^ 

The  court  then  made   some  obiter  dicta,  leaning  to  tho 
opinion  that  Mr.  Pritchard  had  not  jurisdiction  in  the  new 
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^1871^ coUectorate  of  Nfeik,  but  under  the  special  circnmstanoes  of 

y  '        the  .case  the  court  did  not  think  that  the  question  as  to 

Ka'shim'th   mriadiction  in  Nasik  interfered  with  the  convictions  of  Sii 

et  al       Narsappd  and  Govind  Nardya^^  and  reserved  its  opinion  on 

the  other  points  until  the  case  should  be  returned  for  final 

disposal  after  the  holding  of  the  inquiry  directed. 

On  or  about  the  day  on  which  the  judgment  was  given, 
Mr.  Dhirajl&l  Mathur^d&s,  in  Chamber,  preferred  a  request  to 
my  brothers  Lloyd  and  Kemball^  to  expunge  from  their  judg- 
ment  the  passage  expressing  their  opinion  that  the  Advocate 
General  or  other  law  officer  of  the  Grown  ought  to  have  been 
employed  in  the  case,  but  that  request  was  refused.  No 
other  application  to  vary  that  judgment  in  any  respect  has 
ever  been  made  to  them. 

That  judgment  shows,  as  the  fact  was,  that  the  Second 
Division  Court  remained  under  the  original  impression  com- 
municated to  it  by  the  learned  counsel  for  the  petitioners, 
namely,  that  the  details  of  the  alleged  abuse  of  authority  by 
the  Magistrate  and  police  in  the  extortion  of  confessions 
were  set  forth  in  the  supplemental  petition  presented  to, 
and  rejected  by,  the  Session  Judge,  and  hence  the  special 
introduction  into  the  judgment  of  Mr.  Pritchard's  name 
with  respect  to  that  alleged  extortion.  Although  that  allusion 
to  Mr.  Pritchard  is  cautiously  made,  being  preluded  by  the 
words  "  and  indeed  the  learned  counsel  for  the  prisoners 
has  not  hesitated  positively  to  assert,''  &c.,  and  the  supple- 
mental petition  is  referred  to  as  alleged  to  contain  the  details ; 
and  in  the  part  of  the  judgment  directing  the  inquiry  Mr. 
Pritchard  is  not  mentioned ;  still  as  the  supplemental  petition 
was  not  then  before  the  Second  Division  Court,  having  been 
detained  in  Dhulid  by  the  Session  Judge,  and  up  to  tbat 
time  had  not  been  placed  amongst  the  papers  in  the  ease, 
and  as  there  was  not  any  affidavit  implicating  Mr.  PritdMrd, 
my  brothers  Lloyd  and  KembaJlare  of  opinion  that  the  speeial 
allusion  to  Mr.  Pritchard  ought  not  to  have  been  then  made, 
and  in  that  opinion  the  other  members  of  this  court  conrar. 

The  inquiry  was  made  at  Dhulid  by  the  Session  Judge,  ani 
the  proceedings  taken  under  it,  together  with  his  report,  hare 
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been  returned  to,  and  are  now  before,  this  court.    The  pith  of       ^^^' 
kis  report  is  in  the  concluding  part  of  it,  and  is  as  follows : —  ,..  * 

**  In  certifying  to  the  High  Court  the  evidence  taken  and  Kajshika'th 
recorded,  I  shall  express  my  opinion  to  this  effect — namely,  et  al. 
that  beyond  the  fact  of  Govind  N&riyan  and  Sdi  Narsdppd 
being,  at  other  times  than  when  brought  before  the  Magis- 
trate during  their  trial,  occasionally  kept  handcuffed,  it  has 
not  been  proved  that  either  Govind  Ndrdyan  or  S&i  Nars£pp& 
was  in  any  way  harshly  treated,  still  less  subjected  to  torture. 
I  am  of  opinion  that  the  evidence  shows  that  the  Magistrate 
was  aware  that  Govind  Ndrayan  and  Sai  Nars&ppd  were  so 
kept  handcuffed,  and  that  he  does  not  appear  to  have 
interfered  to  prevent  it ;  and  I  think  it  is  to  be  regretted  that 
this  restraint  was  imposed  on  Govind  Nirdyajgi  and  Six 
Narsdppi,  because  there  is  nothing  to  show  that  either  of 
them  was  so  conducting  himself  as  to  make  such  restraint 
necessary/'  Mr.  McCulloch,  who  appeared  before  us  on  be- 
half of  the  Crown,  sought  to  object  to  the  use  of  any  of  the 
evidence  taken  in  the  inquiry,  on  the  ground  that  the  inquiry 
had  not  been  directed  in  a  proper  form,  namely,  that  the 
High  Court  could  not,  having  regard  to  Sees.  204  and  873  of 
the  Criminal  Procedure  Code,  lavdully  direct  that  the  peti- 
tioners should  be  examined  upon  solemn  affirmation ;  and 
that,  having  been  so  examined,  their  depositions  then  made 
were  not  legal  evidence  for  any  purpose  whatsoever.  It  may 
be  that  the  words  "  accused  person^'  used  in  these  sections 
would  be  applicable  to  convicts  examined  under  an  inquiry 
directed  (in  the  case  in  which  the  conviction  has  been  made) 
by  a  Court  of  Revision,  and  that,  consequently,  the  objection 
would  have  been  good  if  taken  in  time;  but  whether  it 
would  be  so  or  not,  it  was  not,  and  is  not,  necessary  for  us 
to  give,  and  we  do  not  offer,  any  opinion,  because  we  are 
quite  satisfied  that  the  objection  was  made  too  late,  and  has 
been  completely  waived  on  behalf  of  the  Crown.  No  objec- 
tion was  made  to  the  form  in  which  the  Second  Division 
Court  directed  the  inquiry  at  the  time— although  the  Crown 
was  then  represented  by  a  Pleader,  Mr.  Gappatr^v  Bh^skar. 
During  the  inquiry  Mr.  Pritchard  appeared  on  behalf  of 
the  Crown,  and,  so  far  from  making  any  objection  to  Go- 
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^^^^-       vind  Nirdyan  and  Sai  Nars&ppa   giving  their  eyidence  on 

V,  solemn  affirmation^  claimed  and  exercised  the  right  to  €»»»• 

^^D^AK^   examine  them,  and  thereby  availed  himself  of  the  order  of 

**.»?•        the   Second  Division   Court,   and  obtained  for  the  Crown 
a  privilege  which  it  could  not  have  had  unless  the  peti- 
tioners had  been  pat  on  solemn  affirmation.     When  he  him- 
self was  about  to  be  examined,  he  insisted  on  being  regarded 
as  an  accused  person,  and  that,  therefore,  he  ought  not  to  he 
sworn  ;  and  his  objection  was  properly  overruled,  as  he  was 
not  in  any  legal  sense  an  accused  person ;  but  he  never  made 
any  objection  whatsoever,  nor  did  the  ordinary  public  pro- 
secutor, or  anybody  else,  object  to  the  examination  of  Sdi 
Narsdpp^  and  Govind  Ndrdyan  upon  solemn  affirmation.    In 
the  case  of  Birch  v.  Sir  William  Somerville  (/),  the  Earl  of 
Clarendon,  the  Lord  Lieutenant  of  Ireland,  was  examined  as  a 
witness  on  behalf  of  the  plaintiff.    The  Registrar  of  the'Coort 
administered   to  the  Earl  of  Clarendon  the  attestation  on 
honour  instead  of  the  usual  form  of  oath.     He  was  examined 
and  cross-examined,  and  the  admissibility  of  his  evidence 
was  unquestioned,  until,  after  a  verdict  for  the  defendant;,  a 
motion  was  made  to  set  it  aside,  on  the  ground  of  the  evidence 
having  been  illegally  taken  without  the  sanction  of  an  oath. 
It  was  admitted  on  behalf  of  the  defendant  that  a  Peer  of 
the  Bealm  must  be  sworn  in  an  action  between  party  and 
party,  if  so  required,  but  it  was  contended  that  the  objection 
came  too  late.    The  Court  of  Queen's  Bench  in  Ireland  was 
of  opinion  that  the  objection  would  have  been  good  if  made 
in  time,  but  held  that  it  was  made  too  late,  and  that  the 
plaintiff  must  be  considered  as  having  acquiesced  in  the 
taking  of  the  evidence  without  oath'.     Several  English  cases 
were  cited  by  counsel  in  that  case  to  the  same  effect,  and  in 
the  present  case  not   only  has   the  Crown   not  made  any 
objection  until  the  matter   came  up  here,  but  has,  indt^- 
pendently  of  the   question  of  lateness,  lost  its  right  to 
object,  because  it  has  founded  prosecutions,  against  both  S£ 
Narsappi  and  Govind  Nardyan,  upon  the  depositions  made 
by  them  before  the  Session  Judge  upon  the  inquiry—prose- 

(/)  2  Ir.  C.  L.  Rep.  143. 
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cations  for  giving  false  evidence,  and  fchus  completely  waived ^??L__ 

the  objection.    The  Crown  is  bonnd  by  its  condact  in  the  v.  * 

matter,  although  it  may  well  be  that  the  prisoners  would  not  Ka'shiwa'th 
be  80.    It  is  not  for  their  interest  to  object,  but  qtdte  the        el  ah 
contrary ;  and  they,  accordingly,  insist,  as  under  the  circum- 
stances they  are  entitled  to  insist,  upon  using  the  depositions. 

The  appointment  of  Mr.  Pritchard  as  Crown  Prosecutor, 
he  having  been  the  Magistrate  who  tried  the  case,  was  a 
most  improper  and  singular  proceeding.  To  convert  a  judge 
into  an.advocate  seeking  to  uphold  his  own  decision  before 
another  tribunal,  is,  so  far  as  we  know,  at  least  in  the  annals 
of  British  jurisprudence,  quite  unprecedented,  and  most  ob- 
jectionable, as  he  has  a  personal  interest  in  the  case,  which 
a  public  prosecutor  should  not  have.  However,  looking  to 
the  serious  reflections  upon  Mr.  Pritchard^s  character  con- 
tained in  the  order  for  the  inquiry,  and  to  the  fact  that  the 
Judge  at  first  declined  to  allow  liim  any  lociia  standi,  and 
suggested  that,  in  order  to  obtain  one,  Mr.  Pritchard  should 
be  appointed  public  prosecutor,  we  are  not  disposed  to  se- 
verely censure  his  acceptance  of  the  office  proposed  for  him 
by  the  Judge.  But  we  are  astonished  that  the  Judge  should 
have  done  so,  and  regret  that  Mr.  Ashburner,  the  Magistrate 
of  the  District,  should,  by  making  the  appointment,  have 
acted  on  the  Judge's  proposal.  Having  accepted  the  office, 
Mr.  Pritchard  ought  to  have  endeavoured  to  perform  its 
duties  with  that  calmness  ^nd  impartiality  which  should  ever 
characterise  a  public  prosecutor.  It  has  been  well  said  by  a 
learned  Judge :  "  The  counsel  for  the  prosecution  has  most 
accurately  conceived  his  duty,  which  is  to  be  assistant  to  the 
court  in  the  furtherance  of  justice,  and  not  to  act  as  counsel  for 
any  particular  person  or  party"  {g).  He  should  not  by  state- 
ment aggravate  the  case  against  the  prisoners  (A),  or  keep 
back  a  witness  because  his  evidence  may  weaken  the  case  for 
the  prosecution.  His  only  object  should  be  to  aid  the  court 
in  discovering  truth  (see  per  Vaughan,  J.,  9  C.  &  P.  23). 
A  public  prosecutor  should  avoid  any  proceeding  likely 
to  intimidate  or  unduly  influence  witnesses  on  either  side. 

(g)  8  C.  &  P.  269.  {h)  Hayes'  Crim.  Law,  874. 

VIII .^21  c  c 
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?®TL_  There  shonld  be  on  his  part  no  nnseemlj  eagerness  for,  or 

y/        grasping  at,  conviction.    We  deeply  regret  that  Mr.  Prit- 

^IZT"^  «l^d  "ho'^ld  «>  ^f  ^^«  forgotten  his  duty  towards  the 
et  al       prisoners,  the  public,  and  this  court,  as  to  apply  to  the  Session 
Judge  (not  only  before  the  result  of  the  inquiry  was  made 
known  to  this  court,  and  the  case  finally  disposed  of  by  it  on 
the  evidence  then  and  previously   taken,  but  before  the 
inquiry  itself  had  nearly  terminated)  for  permission  to  prose- 
cute, before  an  inferior  tribunal,  Govind  Nariyan,  Sai  Nar- 
sdppa,  and  one  of  their  witnesses,  Khandu  Sing,  in  respect 
of  the  evidence  given  by  them,  and  the  truth  of  which  was 
to  be  considered  by  this  court.     But  again  we  are  more 
surprised  and  more  grieved  to  find  that  the  Session  Judge 
so  little  knew  his  duty  as  to  grant  that  permission.    The 
inquiry  commenced  on  the  10th  of  January.     On  the  21st  of 
January  the  sanction  to  prosecute   Govind   Nardyan  was 
applied  for  and  given.     On  the  23rd  of  January  the  sanction 
to  prosecute  Ski  Narsappa  and  Khandu  Sing  was  applied 
for  and  pven.     On  the  26th  of  January  they  all  three   were 
committed  for  trial   by  Mr.  Edwards,  Magistrate  F.  P.,  on 
charges   of  giving  false   evidence.     The   Session  Judge- 
without,  as  he  has  since  admitted,  any  lawful  authority  in 
that  behalf — fixed  a  special  session  for  their  trial,  and  upon 
the  27th  of  January,  accordingly,  Govind  Nirdy an  was  tried. 
The  Session  Judge  had  actually  adjourned  for  one  or  more 
days   the  inquiry  directed  by  the  High  Court,  in  order  to 
facilitate  the  prosecution,  and  to  allow  Mr,  Pritchard  to  at- 
tend at  it.     Such  proceedings  as  these  are  not  creditable  to 
the  administration  of  justice. 

The  witnesses  for  the  petitioners,  on  the  inquiry,  had  all 
been  examined  before  the  sanction  to  prosecute  Govind 
Ndrdyan  had  been  applied  for.  Such  witnesses  as  were 
subsequently  examined  wore  for  the  Crown.  We  consider 
it  quite  as  objectionable  to  take  any  step  likely  to  intimidate 
a  witness  for  the  Crown  into  giving  strong  evidence  on  its 
behalf,  as  to  intimidate  a  witness  for  the  prisoner  so  as  to 
induce  him  to  weaken  his  evidence  for  the  latter.  As  already 
intimated,  in  order  to  prevent  any   injury  arising  to  the 
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petitioners  from  the  course  adopted,  we  decline  to  take  any        ^^'^^- 
notice  of  the  evidence  of  Native  witnesses  for  the  Crown,  ^^ ' 

examined  at   the   inquiry  after   the  sanction  to   prosecute  ^^j^^^^^^ 
Govind  Nirdyan  was  given.     They  were  persons  of  a  class        et  ai. 
very  likely  to  have  been  intimidated  by  the  course  adopted 
by  Mr.  Pritchard. 

Farther,  assuming,  but  not  deciding,  that  the  Session 
Judge  had  power  to  sanction  prosecutions,  in  respect  of 
evidence  taken  upon  an  inquiry  such  as  that  in  this  case 
directed  by  the  High  Court,  he  has  so  improperly  and 
illegally  exercised  that  power,  that  we  quash  the  sanctions 
given  by  him  so  far  as  they  regard  Sdi  Nars^ppd  and 
Khandu  Sing,  the  papers  having  been  duly  sent  for  and 
brought  before  us  for  that  purpose.  We  do  not  quash  the 
sanction  in  the  case  of  Govind  Nirdyan,  as  to  do  so  might 
deprive  him  of  such  benefit  (if  any)  as  he  may  derive  from 
his  acquittal  by  the  Assistant  Judge. 

After  rejecting  the  evidence  of  Native  witnesses  for  the 
Crown,  taken  subsequently  to  the  sanction  of  the  prosecution 
of  Grovind  Ndrdyari,  we  have  considered  the  other  evidence 
taken  upon  the  inquiry,  including  all  of  that  taken  for  the 
petitioners,  and  we  have  also  considered  the  evidence  upon 
which  the  petitioners  were  convicted,  and  the  various  peti- 
tions presented  in  the  case  in  all  of  the  courts  into  which  it 
has  been  brought*  There  have  certainly  been  irregularities 
in  the  inquiry,  and  did  we  think  that  any  further  inquiry 
was  likely  to  benefit  the  petitioners,  we  should  not  refuse  it 
to  them.  It  has  not,,  however,  been  alleged,  either  at  the 
inquiry  or  since,  that  the-  petitioners  have  been  prevented 
from  examining  any  persons  whom  they  wished  to  call  as 
witnesses,  and  their  case  had  been  completely  closed  by  their 
counsel,  Mr.  Bili  Mangesh  Wigle,  and  the  case  for  the 
Crown  had  commenced  before  the  sanction  to  prosecute 
Govind  Nariyan  was  given.  We  do  not  see  any  ground, 
howsoever  slender,  for  supposing  that  any  further  inquiry 
could  benefit  the  petitioners,  or  that  we  should  benefit  them 
by  quashing  that  which  has  taken  place  and  directing  a  fresh 
inquiry^     It  is  sufficient  for  this   court,    when   invited  to 
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^^71.       exercise  its  jorisdiction  as  a  Court  of  Berisiony  ander  sach 

^  '        circnmstances  as  we    have  here,  if,  notwithstandiBg  any 

Ka^hixa'th  irregularities  wliich  may  have  taken  place,  its  oonscience  is 
et  aL        satisfied  that  the  petitioners  have  had  a  foil  inqniry  so  bi 
as  they  are  concerned,  and  coold  not  be  benefited  by  iiir- 
ther  investigation. 

We  agree  with  the  Judge  in  thinking  that  the  petitionen 
have  failed  to  prove  that  their  confessions  and  pleas  of  guilty 
were  the  result  of  torture  or  undue  influence.  We  do  not 
purpose  now  to  go  into  the  details  of  the  evidence  and  of  the 
case,  but  only  to  notice  leading  facts.  The  petitioners  them- 
selves gave  evidence  of  maltreatment  by  the  police  in  order 
to  induce  them  to  confess,  and  that  the  police  tatored  them  to 
say  what  they  did  say  before  Mr.  Pritchard,  and  have  pro- 
duced some  other  witnesses  to  support  them  as  to  maltreat- 
ment. The  police  have  been  examined,  and  deny  that  they 
in  any  way  maltreated  the  petitioners.  There  being  this 
conflict  of  evidence,  we  must  look  to  established  and  admit- 
ted facts,  and  the  fair  inferences  from  them.  Viewing  the 
confessions  themselves,  made  upon  the  first  occasions  on 
which  the  petitioners  were  examined  by  Mr.  Pritchard,  when 
they  made  their  most  important  statements,  these  confessions 
appear  to  ns  to  be  probable  and  natural,  and  not  like  a  con- 
cocted tale  put  into  the  mouths  of  the  parties  by  the  police 
or  others.  Further,  the  petitioners  made  no  complaint  to 
Mr.  Pritchard  of  having  been  tortured  by  the  police  on  being 
brought  to  him,  and  they  seem  to  have  been  ready  enough  to 
complain  to  him  when  inconvenienced  by  the  police  in  pre- 
venting their  servants  from  cooking  for  them.  Again,  one 
of  them  was  examined  by  Mr.  Ashbumer,  to  whom,  in  the 
presence  of  Major  Probyn,  the  same  tale  as  was  told  to  Mr. 
Pritchard  was  repeated.  Major  Probyn,  too,  took  the  very 
proper  precaution  of  excluding  the  police  from  the  room  during 
the  examination.  No  complaint  of  torture  or  nndae  influence 
was  then  made  to  Mr.  Ashburner  or  Major  Probyn.  Nor  did 
the  prisoners  complain  to  Dr.  Bainbridge,  the  Jail  physician, 
that  either  of  them  had  been  beaten  or  tortured  by  the  police. 
In  fact,  until  they  presented  their  first  petition  of  appeal  to  He 
Session  Judge,  nothing  was  said  on  the  subject  of  ill-usage. 
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and  then  only  in  a  mild  form,  snchas  long  travelling  ihroagli ^^^' 

iangles,  and  "  pain*producing  circumstances,*'  and  tutoring,  ^, ' 

to  which  they  said  they  were  subjected  by  the  police.  In  ^^^^^" 
their  supplemental  peittion,  the  only  passage  which  sounds  et  al 
in  torture  is  a  request  for  an  issue  as  to  whether  their  con- 
fessions were  made  or  taken  against  their  will.  It  is  not, 
in  fact,  until  their  petition  was  presented  to  the  High 
Court  in  September  that  there  was  a  positive  allegation  of 
torture.  They  there  speak  of  torture  and  deception  as  the 
means  by  which  they  were  compelled  to  confess.  .Through 
their  counsel  in  November  and  December  they  first  put 
forward  the  most  heinous  charge — that  Mr.  Pritchard  was 
present  at,  and  consenting  to,  their  torture.  They  obtain 
an  inquiry,  and  do  not  themselves  attempt  to  give,  or  produce 
any  other  person  to  give,  so  much  as  a  scintilla  of  evidence 
to  support  the  assertion^  that  Mr.  Pritchard  was  a  party  to 
the  cruel  and  revolting  practices  attributed  to  him  and  the 
police.  This  circumstance  alone  would  go  far  to  discredit 
their  case,  but,  taken  with  the  others,  satisfies  us  that  we 
cannot  place  any  reliance  even  upon  what  they  have  said 
with  regard  to  the  police  alone. 

As  to  their  being  prei^ented  from  communicating  with 
their  vaMls  when  in  Mr.  Pritchard's  camp,  we  have  come  to 
the  conclusion^  upon  the  evidence,  that  this  is  not  true,  and 
that  their  negotiations  with  the  vaHls  were  broken  off, 
either  because  they  felt  that  after  confessing  they  had  no 
need  for  professional  services,  or  because  they  could  not  come 
to  any  agreement  with  the  valals  as  to  the  terms  of  their 
remuneration.  We  think  it  right  here  to  say  that,  although 
it  is  quite  proper  that  sufficient  means  should  be  adopted  to 
prevent  prisoners  from  escaping,  when  holding  an  interview 
with  their  valdUj  police  or  other  persons  should  not  be  placed 
sufficiently  near  to  overhear  their  conversation.  We  regret 
to  find  in  his  own  evidence  that  Mr.  Pritchard  permitted 
himself  to  charge  the  valuls  with  coming  to  his  camp  to  tout 
for  clients — a  taunt  which  should  not,  under  the  circum- 
stances, have  been  uttered  by  a  Magistrate.  The  vakils  had 
been  sent  by  the  friends  of  the  accused.     We  further  regret 
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^^^        to  learn  from  liis  own  evidence  tliat  Mr.  Pritcliard  applied  an 

Beg.  .  .  .  '^'^ 

V,  opprobrions  epithet  to  the  prisoners  or  one  of  them.    A 

^d£"  Magistrate  who  thus  comports  himself  towards    person, 

et  oL        brought  before  him  for  trials  and  towards  their  professional 

advisers^  must  not  be  surprised  if  unpleasant  opinions  are 

expressed  as  to  his  mode  of  executing  his  office. 

We  do  not  perceive  that  there  was  any  necessity  for 
causing  the  petitioners  to  be  conveyed  from  place  to  plaoe^ 
for  a  period  of  about  six  weeks^  for  long  distances^  at  the 
hottest  season  of  the  year,  or  why  Mr.  Pritchard  should  not 
have  tried  them  at  one  place.  We  see  no  reason  for  differ- 
ing from  the  opinion  of  the  Judge,  who  held  that  the  peti- 
tioners were  more  frequently  handcuffed  than  was  necessary. 
They  do  not  belong  to  castes  physically  formidable  or  violentj 
and  do  not  appear  to  have  attempted  to  escape  from  their 
guards  either  by  means  of  force  or  corruption. 

It  was  contended  for  S&i  Narsdppd  and  Govind  Nicijm 
that  they  were  entitled  to  the  benefit  of  the  point  of  law 
decided  in  favour  of  K&hindth  Dinkar,  in  Sees.  201  and  109 
of  the  Penal  Code.  For  the  Crown,  however,  it  was  argued 
that,  although  it  may  be  true  that  the  abetment  of  the  de- 
struction of  evidence  'of  a  man^s  own  crime  may  not  be  an 
offence,  yet  that  here  the  books  destroyed  were  not  only 
evidence  of  the  crime  of  themselves,  but  also  of  the  crime 
of  others — for  example,  of  ShSligrSm  and  their  other  ac- 
complices. The  point  is  one  of  some  difficulty,  but  it  is  not 
necessary  that  we  should  determine  it,  as  we  think  that,  in 
the  confessions  of  Sai  Narsapp^  and  Govind  N&r&yan  there  is 
copious  evidence  of  their  abetment  of  cheating  by  Shaligram 
and  others,  and  thereby  inducing  the  delivery  of  property, 
against  Sec.  420  and  Sec.  109  of  the  Penal  Code,  and  the 
punishment  awarded  to  them  by  Mr.  Pritchard  (which  we 
think  to  have  been  a  fair  and  moderate  one)  does  not  exceed 
that  to  which  he  had  power  to  sentence  them  for  abetment  of 
cheating,  and  thereby  inducing  the  delivery  of  property; 
and,  therefore,  under  Sec.  426  of  the  Criminal  Procedure 
Code,  a  Court  of  Revision  or  of  Appeal  could  not  properly 
interfere  with  the  sentences  already  passed. 
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But  it  was  further  said  that  the  abetment  by  one  of  the ^^871^ 

if  - — p 

petitioners  (GovindNfir£yan)  of  cheating  (if  any)  took  place  ^.  ' 

in  the  Nisik  coUectorate,   and  that  Mr,  Pritchard  had  no   K^'sHfUA'iH 
magisterial  jurisdiction  in  N&sik^  and^  therefore^  that  the        «t  al. 
conviction  and  sentence  of  Govind  Nardyan^  at  leasts  must 
be  set  aside.     It  is  perhaps  not  very  clear  on  the  evidence 
as  to  whether  the  cheating  abetted  by  him^  or  the  abetment 
of  it^  took  place  in   N&sik  or  in  Khandesh^  bat  it  is  un- 
necessary for  us  to  determine  positively  in  which  of  the  two 
collectorates  these  offences  or  either  of  them  was  committed; 
inasmuch  as  we  think  that  the  order  of  Government  of  the 
19th  July  1869,  which  appeared  in  the  Bombay  Government 
Oazeite  of  the  20th  of  July  1869,  and  which  is  as  follows  : — 
"  All  persons  who,  as  holding  office  or  resident  within  the 
portions     of  the  Khdndesh  and  Ahmednagar  collectorates 
which  have  been  transferred  to  the  Nisik  coUectorate,  have 
been  vested  with  all  or  any  of  the  powers  of  a  Magistrate  or 
Subordinate  Magistrate,  or  with  special  powers  conferred 
under  any  law,  shall  continue  to  exercise  the  same  powers 
in  the  Nasik  magisterial  district.    By  order  of  the  Bight 
Honorable  the  Governor    in   Council.      (Sd.)    C.  Gonnb, 
Secretary   to  Government" — conferred  the  authority  of  a 
Magistrate,  F.  P.,  on  Mr.  Pritchard  in  the  new  coUectorate 
of  Nasik,  he  then  (19th  July  1869)  being  within  the  terms 
of  that  order,  as  holding  office  in  the  portion  of  the  Khdndesh 
coUectorate  which  was  transferred  to  the  Ndsik  coUectorate, 
and  vested  with  the  powers  of  a  Magistrate,  F.  P.,  in  Khdn- 
desh.     He  continued  for  some  time  aflerwards  to  hold  his 
office  of  Assistant  Collector,  and  although  subsequently  his 
performance  of  duties  'as  a  revenue  officer  was  limited  to 
Kh&ndesh,   yet  he  never  was  divested  of  the  magisterial 
powers  in  the  new  coUectorate  of  Nisik  conferred  upon  him 
by  the  order  of  the  19th  of  July  1869.    There  certainly  is  the 
difficulty  at  first  felt  by  my  brothers  Lloyd  and  KembaU  as 
to  the  position  of  the  CoUector  and  Magistrate  of  the  district 
of  Kh&ndesh  with  respect  to  N&ik,  but  it  is  not,  we  think, 
so   great  as  to  induce  us  to  cut  down  the  language  of  the 
order,  which  is  sufficient  to  confer  the  magistracy,  F.  P., 
upon  Mr.  Pritchard,  circumstanced  as  he  then  was. 
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1871. ]Por  the  foregoing  reasons^  we  decline  to  interfere  with 

Reg 

V,  *        the  convictions  of,  and  sentences  npon^  S^  Narsippi  and 
KA'sfi'iKA'TH  Govind  Narfyan. 


DlNKAR 

et  dL 


It  remains  for  ns  to  say  a  few  words  npon  the  petition 
presented  by  Mr.  Shdnt^rdmNdrdya^  on  behalf  of  Mr.  Anstey, 
who  was  summoned  from  Bombay  as  a  witness  on  behalf  of 
the  Crown,  on  the  application  of  Mr.  Pritchard,  to  the  inquiry 
at  Dhalia  before  the  Session  Jndge.  Mr.  Shdntdrdm  Nariyan 
was  also  summoned,  and  attended.  Mr.  Anstey  was  only 
served  with  the  summons  in  Bombay  on  the  day  before  that 
named  for  his  attendance  in  Dhuli^,  so  it  would  not  have  been 
possible  for  him  to  reach  Dhulid  at  the  time  appointed. 
The  application  for  his  attachment  for  disobedience  to  the 
summons  was  made  by  Mr.  Pritchard,  but  rightly  refused  by 
the  Session  Judge.  It  is  to  bp  inferred  from  the  original 
application  for  the  summonses  to  these  gentlemen,  which  was 
not  only  ad  testificandum^  but  also  that  they  should  bring 
with  them  their  briefs  and  instructions,  Ac,  and,  from  the 
nature  of  the  examination  of  Mr.  Sh£nt£r^m  N^yan  by 
Mr.  Pritchard,  that  the  object  of  the  latter  gentleman  in 
serving  out  the  summonses  was  to  ask  for  a  discovery 
from  Mr.  Anstey  and  Mr.  ^hdntirdm  N&r&yan  of  the 
instructions  given  by  their  clients,  the  petitioners,  to 
them.  Now  such  instructions  the  counsel,  attorney,  or 
pleader  is  not  at  liberty  to  disclose  without  the  consent  of 
the  client,  and  such  a  consent  could  not  be  rightly  sought 
for  or  accepted  from  accused  persons.  Sec.  24  of  Act  II.  of 
1855,  referred  to  by  Mr.  McCuUoch  as  being  sufficiently 
vague  to  justify  Mr.  Pritchard  in  supposing  that  the  latter 
part  of  it  entitled  him  to  say  that  by  giving  evidence  the 
petitioners  had  waived  their  privilege,  most  clearly  applies 
to  civil  proceedings  only,  the  word  ''a  suit"  never  being 
applicable  to  a  criminal  proceeding.  We  are  not  prepared 
to  controvert  with  much  earnestness  the  opinion  expressed 
by  the  Session  Judge,  when  refusing  the  application  of  Mr. 
Pritchard  for  an  attachment  of  Mr.  Anstey,  that  the  sum- 
monses were  originally  applied  for  merely  for  vexations  pur- 
poses,— a  measure  which,  if  intended  to  be  retaliatory  on  the 
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part  of  a  public  prosecutor  and  a  magistrate,  we  must  regret,        ^^^' 
although  it  cannot  be  affirmed  that  it  was  without  serious        ^***' 
provocation.     The  privilege  is  well  known,  and  existed  long  KA'sHmi'TE 
before  Act  II,  of  1855  was  passed,  or  the  Legislature  which        ^  aL 
passed  it  came  into  existence.     It  may  not  be  inappropriate 
to  mention  here  that  in  Dicas  v.  Lawson  (i),  a  rule  for  an . 
attachment  against  Lord  Brougham  for  a  contempt  of  the 
Court  of  Exchequer  in  not  appearing  as  a  witness,  in  pur- 
suance of  a  subpoena,  was  refused,  the  affidavit  not  showing 
how  his  evidence  could  be  material,  and  the  fact  being  that 
it  could  not  have  been  material.     Lord  Abinger,  C.B.,  said 
the  court  would  not  grant  an  attachment,  or  allow  its  process 
to  be  used,  for  purposes  of  needless  vexation.     We  think 
that  the  Session  Judge  ought,  before  issuing  the  summonses, 
to  have  ascertained  from  Mr.  Pritchard  for  what  purpose  he 
needed  the  attendance  of  witnesses  from  so  great  a  distance 
as  Bombay,  and,  if  not  satisfied  that  they  were  legitimately 
required,  to  have  refused  to  issue  the  summonses. 

The  Original  Jurisdiction  Side  of  the  High  Court,  in  this 
respect  following  the  practice  of  the  Supreme  Court,  never 
allows  a  subpoena  to  issue  into  the  Mofussil  without  the 
special  permission  of  a  Judge,  which  is  not  given  unless  fair 
reasons  be  shown  to  him  for  supposing  that  the  attendance 
of  the  proposed  witness  is  necessary.  Sir  M.  Sausse  once 
imprisoned  an  attorney's  clerk  for  a  fortnight  for  having  ob- 
tained in  Bombay,  and  caused  to  be  served  in  Alfbdg,  sub- 
poenas without  the  permission  of  a  Judge^  and  in  defiance  of 
the  general  rule  of  court,  which  renders  such  permission  indis- 
pensable, whereby  some  very  poor  persons  were  brought  to 
Bombay  and  detained  for  a  long  time.  In  a  criminal  case 
when  the  witness  is  needed  for  the  defence,  the  Judge,  of 
course,  is  cautious  not  to  refuse  the  subpoena  if  anything  like 
a  fair  reason  be  shown  for  the  attendance  of  the  witness. 

Lastly  we  should  observe,  with  reference  to  circumstances 
mentioned  in  the  record  in  this  case,  that  it  is  not  desirable 
that  Magistrates  whose  decisions  are  under  appeal^  or  who 
have  been  engaged  in  promoting  the  prosecution,  or  officers 
of  police  concerned  in  the  case,  at  the  hearing  should  sit 

(i)    1  C.  M.  &  R.  934. 
VHI.--22  c  c 
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^^^*       beside  or  near  the  Jadge^  or  should  converse  with  hinij  and  we 

B«G.        consider  the  verbal  communications  and  notes  which  passed 
•  v. 

Ka'shina'th  between  the  Magistrate  and  the  Judge  in  this  case  highly 
gf  f^l  irregular,  and,  if  such  a  practice  bo  persisted  in,  as  calling 
for  serious  action.  If  there  be  any  fact  supposed  to  be  in 
the  knowledge  of  the  Magistrate  and  which  the  Jadge  con- 
siders necessary  for  the  proper  determination  of  the  case 
before  him,  he  should  examine  the  Magistrate  as  a  witness, 
upon  oath  or  solemn  affirmation,  according  to,  his  creed. 

My  brothers  Melvill  and  Green,  who  are  engaged  in  other 
Division  Courts  to-day,  as  well  as  my  brothers  Lloyd  and 
Kemball,  concur  in  this  judgment. 


Nov.  28. 


Reg.  v.  Iba'pa'  bin  Basa'pa'  et  aL 

Report  of  Subordinate  Magistrate — Credible  Information — Evidence  of 
a  Breach  cf  the  Peace  being  likely — Security  to  keep  the  Peace — Crw. 
Proc,  Code,  Sees.  280,  287,  and  288. 

The  report  of  a  Subordinate  Magistrate,  although  it  is  credible  inform- 
ation on  which  «  Magistrate  of  the  District  would  be  justified,  under 
Sec.  280  of  the  Code  of  Criminal  Procedure,  in  issuing  a  summons,  is  net 
evidence  on  which  he  can  properly  arrive  at  a  conclusion  that  the  accused 
is  likely  to  cause  a  breach  of  the  peace. 

Sees.  287  and  288  of  the  Code  require  that  eridence  in  such  a  case  sbsU 
be  recorded,  and  if  none  is  forthcoming  security  to  keep  the  peace  should 
not  be  demanded. 

rpHE  accused  were  ordered  by  the  District  Magistrate  of 
Dhdrw^r,  E.  P.  Robertson,  to  enter  into  a  personal  re- 
cognisance to  keep  the  peace,  and  in  addition  to  give  securi- 
ties. This  order  having  been  confirmed  by  the  Session 
Judge,  Baron  DeH.  Larpent,  this  application  for  the  Conrt'd 
extraordinary  jurisdiction  was  made. 

The  circumstances  under  which  the  order  was  made  ar? 
briefly  these. 

In  the  little  village  of  Lakundi,  in  Tdluk&  Dambal,  ao 
annual  fair  is  held  in  honour  of  a  deity,  whose  car  is  on  th&t 
occasion  drawn  by  the  inhabitants  and  paraded  through  the 
streets.  A  small  faction,  lately  sprung  up  in  the  village, 
and  represented  by  the  accused,  having  objected  to  the 
procession  going  by  the  usual  route,  the  Subordinate  Magia- 


Basa'pa' 
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trate  inquired  into  the  matter  and  informed  the  Magistrate  1871. 

of  the  Districfc,  by  a  written  report,  that  if  the  fair  should  be  Bio. 

held  and  no  precautions  taken,  the  accused  would  assuredly  i»a>a 
commit  a  breach  of  the  peace. 

The  District  Magistrate,  upon  receipt  of  this  report,,  issued 
summonses  to  the  accused  to-  show  cause  why  they  should 
not  enter  into  a  bond  to  keep  the  peace.  The  accused  ap- 
peared on.  the  appointed  day  before  the  Magistrate,  who 
recorded  the  report  of  the  Subordinate  Magistrate,  and, 
without  taking  any  more  evidence,  directed  each  of*  the  ac- 
cused to  enter  into  a  personal  recognisance  and  to  furnish  two 
sureties  in  the  sum  of  Rs.  200  each. 

The  Acting  Session  Judge,  before  whom-  the  case  came 
on  appeal,  considered  that  the  taking  of  security  was  entirely 
withiathe  Magistrate's  discretion,  and  refused  ta  interfere. 

The  application  was  heard  by  Gibbs  and  Llotd,  JJ. 

Ndnabhai  Haridas  for  the'  petitioners. 

Pee  Curiam: — The  period  for  which  the  security  was 
furnished  has  expired,  owing  to  the  delay  which  has  oc- 
curred in  calling  for  the  reports  and  proceedings.  But 
as  the  Court  considers  that  the  procedure  of  the  District 
Magistrate  was  illegal,  it  will  record  its  opinion  for  future 
guidance.  The  District  Magistrate  did  not  record  any 
evidence  when  the  parties  were  before  him,  but  contented 
himself  with  the  report  of  the  Subordinate  Magistrate  that  a 
breach  of  the  peace  was  likely  to  occur..  Now  this,  although 
credible  information,  on  which  he  could,  under  Sec.  280  of 
the  Code  of  Criminal  Procedure,  call  on  the  parties  to  appear 
and  show  cause,  was  not^  evidence  on  which  he  could  arrive 
at  a  conclusion,  when  the  parties  were  present  in  his  court, 
that  they  were  likely  to  cause  a  breach  of  the  peace. 
Sees.  287  and  288  require  a  judicial  proceeding, — i.e.,  evi- 
dence to  be  recorded — and  if  none  could  be  found,  security 
could  not  be  demanded.  The  question  is  very  fully  discussed 
in  the  case  of  Behari  Patdk  v.  Mahomed  Hyat  Khan  and  two 
other  cases  (a),  and  the  same  course  was  directed  by  this 
court  in  Reg.,  v.  Dalpatrdm  Pemabhai  {b) . 

Order  accordingly, 
(a)  4  Beng.  L.  Rep.,  F.  B.  R.  46.     (b)  5  Bom.  H.  C.  Rep.,  Cr.  Ca.  105. 
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1871. 

J^y^'  Reg.  v.  Chima'. 

EMence-^Attempt  to  murder — Ind.  Pen.  Code,  Sec.    307 — Jmproprr 

Admission  of  Police  Evidence. 

A  young  Br&hniftn  widow  was  confined  of  a  child.  The  chief  constible 
of  police,  acting,  as  he  stated,  on  information  that  the  accused  was  about 
to  kill  a  haby,  went  to  search  her  house  with  a  number  of  men,  and  found 
her  lying  on  the  first  floor,  and  discovered  on  the  second  floor  a  living  nev- 
born  child  wrapped  up  in  a  cloth  with  a  cooking  pot  turned  over  it 

The  Session  Judge  convicted  the  accused  of  attempt  to  murder. 

The  High  Court  on  appeal  reversed  the  conviction,  on  the  ground  tbtt 
the  evidence  was  insufficient  to  support  it. 

It  was  also  held  in  this  case  that  the  chief  constable's  statement,  tbtt 
he  *'had  information  that  the  accused  was  about  to  kill  the  baby,"  wti 
most  improperly  admitted  as  evidence  against  the  accused. 

Action  of  the  Police  censured. 

When  a  person  abets  the  commission  of  an  offence  and  is  present  at  tbe 
time  when  it  is  committed,  he  should  be  tried,  under  Sec.  114  of  tbe 
Indian  Penal  Code,  for  the  same  offence  as  the  principal. 

npHE  accnsed^  Chimin  was  tried  and  conyicted  by  W.  M. 
P.  Coghlaiij  Session  Jadge  of  Th£n&^  of  attempting  to 
commit  murder,  and  sentenced,  under  Sec.  307  of  the  Indian 
Penal  Codei  to  rigorous  imprisonment  for  a  period  of  seren 
years. 

The  facts  of  the  case  sufficiently  appear  from  the  follow- 
ing extracts  from  the  decision  of  the  Session  Judge : — 

''  The  circumstances  of  the  case  may  be  given  from  the 
deposition  of  Shekh  Amfr,  chief  constable  of  the  N&ik 
town  police. 

"  He  has  told  us  that,  in  consequence  of  information  he 
had  received,  he  went  to  search  the  house  of  the  accused 
persons  (Ghim&  and  her  mother,  Jdnki)  about  noon  on  the  5th 
of  March.  He  had  with  him  constables  and  five  Hindu  per- 
sons to  be  witnesses  of  what  might  be  fbund  in  the  house. 

''The  door  was  shut,  and  not  opened  until  he  had  called 
out  for  a  considerable  time ;  at  length  it  was  opened  bj 
accused  No.  2,  J^nki. 

''  The  party  went  upstairs  to  the  first  floor,  where  they 
found  Cbimi,  accused  No.  1,  lying  on  the  floor.  After  hesi- 
tating, she  admitted  that  she  had  been  confined  of  a  child 
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on  the  second  floor,  and  that  it  was  then  there.  The  pan-  ^^^' 
ehayat  and  two  constables  went  upstairs  with  J^nki,  accused  ^*®- 
No.  2,  and  returned  with  a  Ijigdd  in  a  bundle  and  a  coppepr  Caiiu'. 
cooking-pot.  The  higdd  was  unrolled,  and  in  it  was  found  a 
living  new-bom  female  child,  unwashed  since  birth,  and  with 
its  navel-string  untrimmed.  The  chief  constable  had  sent  for 
two  women,  Ouri  and  Kdsi  (witnesses  Nos.  4  and  5),  the  for- 
mer of  whom  tried  to  squeeze  milk  into  the  infant's  mouth, 
and  in  doing  so  found  in  the  mouth  a  piece  of  cloth,  pro- 
bably a  strip  torn  off  a  lugda,  rolled  up  tightly  in  the 
infant's  mouth.  Kfisi  cut  the  navel-string.  The  child  lived 
for  nearly  three  weeks  and  then  died,  as  far  as  is  known, 
from  natural  causes.  The  witness  No.  3,  Sakh&rdm,  one  of 
the  panchiyaty  who  went  up  to  the  second  floor,  deposes  to 
the  child  being  found  wrapped  up  in  the  lugdi  before  the 
court,  in  the  copper  vessel,  which  was  turned  bottom 
upward. 

''As  the  lugda  lies  in  a  heap  before  the  court,  it  is  at 
least  half  as  large  again  in  bulk  as  the  copper  pot.  It 
must,  therefore,  have  required  pressure  to  get  the  whole 
lugda  into  the  vessel,  especially  together  with  an  infant.  I 
am  only  surprised  that  the  child  was  taken  out  of  the  vessel 
alive,  and  can  only  account  for  it  by  supposing  that  she  had 
only  been  there  for  a  few  minutes. 

'^  The  accused,  Ghimd,  admits  all  these  circumstances,  but 
would  have  it  believed  that  the  child  was  only  put  in  the 
lugda  temporarily,  and  without  intention  to  kill  it,  and  that 
the  piece  of  rolled  cloth  must  have  accidentally  got  into  the 
mouth.  The  learned  Pldader,  who  has  gratuitously  conduct- 
ed the  defence,  would  more  ingeniously  account  for  the  rag 
by  supposing  that  it  had  been  used  to  feed  the  child  with, 
and  had  accidentally  been  left  in  the  mouth. 

'^  I  cannot  adopt  this  hypothesis  as  to  the  rag,  which  is  a 
long  strip  oi  lugda ,  or  agree  with  the  Assessors  that  the  posi- 
tion in  which  the  child  was  found  is  consistent  with  any 
theory  but  that  it  was  intended  to  die  in  the  lugdi  in  the 
copper  vessel. 
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^^^'  "  It  is  argned  that  had  Chima,  accased  No.  1,  wished  to 

^^^'  kill  the  child  she  might  have  done  so  by  a  pinch  on  the  throati 
Cbxiu'.  and  need  not  have  gone  to  the  trouble  she  did.  The 
answer  to  this  is  that  the  plan  she  adopted  was  a  mach  safer 
one  than  any  other.  Had  the  police  not  found  the  child 
when  they  did^  it  would  have  been  quickly  dead  without 
any  mark  of  violence  on  it.  It  was  probably  also  more 
agreeable  to  accused  Chimd's  feelings,  as  it  were,  to  let  the 
child  die,  rather  than  to  kill  it  by  absolute  force.  It  is  qaite 
clear  to  me,  beyond  a  reasonable  doubt,  that  the  accased 
No.  1,  Chimd,  did  her  best  to  kill  the  child.  There  is  reason 
for  grave  suspicion  that  her  mother,  Jdnki,  accused  No.  2, 
abetted  the  offence  ;  but  there  is  not  sufficient  proof  to 
warrant  a  conviction  in  her  case.  She  pointed  out  the  place 
where  the  child  was  found ;  but  this  was  after  Chima  had 
said  that  the  child  was  upstairs.  She  must,  therefore^  be 
acquitted. 

'*  The  chief  constable  of  the  city  police,  Shekh  Amir,  de- 
serves credit  for  his  arrangements,  as  shown  by  the  evidence 
in  this  case.'' 

The  trial  was  conducted  by  the  aid  of  three  Assessors, 
who  differed  from  the  Session  Judge  in  his  opinion  regarding 
Chime's  guilt. 

Against  the  conviction  and  sentence  of  the  Session  Judge, 
Chimd  appealed  to  the  High  Court,  and  the  appeal  was 
heard  before  Gibbs  and  Wssx,  JJ.,  on  the  6th  of  July  1871. 

Dhirajldl  Mathurddda  in  support  of  the  conviction. 

West,  J. : — The  evidence  in  this  qase  is  quite  insufficient  to 
sustain  the  serious  charge  upon  which  the  prisoner  Chima 
has  been  convicted.  It  is  in  evidence  that  the  police  found 
the  inner  door  of  the  house  closed  and  fastened  when 
they  arrived,  and  Chimd  had  just  been  delivered  of  the  child. 
The  door  was  not  opened  for  about  twenty  minutes.  Under 
these  circumstances,  the  view  taken  by  the  Assessors  seems 
the  most  rational  one,  namely,  that  in  their  consternation  at 
the  irruption  of  a  number  of  strange  men,  and  under  the 
influence  of  sudden  dread  and  surprise,   Cbim£  and  her 
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mother  wrapped  the  infant  up  in  a  cloth  and  turned  a  pot  ^871. 
over  it,  simply  by  way  of  concealing  it  from  view.  The  *■**• 
piece  of  cloth  found  in  the  mouth  may  not  improbably  have  Chimjl'. 
been  introduced  merely  as  a  gag  to  prevent  the  child's  cries 
from  revealing  its  presence,  and  without  any  homicidal  intent. 
Had  there  really  been  such  an  intent,  it  might  easily  have 
been  given  effect  to,  and  it  must  not  be  too  readily  assumed 
against  the  strong  impulses  of  nature  even  in  the  case  of  a 
Brdhman  widow  towards  her  illegitimate  child.  The  Session 
Judge  has  complimented  the  chief  constable  of  the  city 
police  at  Ndsik  on  the  efficiency  of  his  arrangements  in  this 
case.  Bat  it  does  not  appear  that  there  was  really  any 
necessity  for  these  arrangements  at  all.  His  interference,  if 
it  was  not  purely  officious,  might,  at  any  rate,  have  easily 
been  made  superfluous  by  a  private  intimation  to  Ghimi  that 
her  condition  was  known,  and  that  anything  unusual  in  the 
result  would  be  looked  on  with  suspicion.  She  does  not 
appear  to  have  in  any  way  concealed  her  pregnancy,  and 
the  irruption  of  a  band  of  men  while  she  might  be  in  the 
very  crisis  of  childbirth  was  calculated  to  do  much  more 
harm  than  good.  It  was,  indeed,  quite  unjustifiable,  seeing 
that  Chima  did  not  by  her  incontinence,  discreditable  as 
that  no  doubt  was,  forfeit  the  right  of  a  human  being 
and  a  British  subject  to  veil  her  weakness  and  her 
shame  in  the  seclusion  of  her  private  apartment.  The 
chief  constable's  statement  that  he  '^  had  information  on  the 
5th  that  the  accused  were  about  to  kill  the  baby"  was  most 
improperly  admitted  as  evidence  against  the  accused.  It 
turned  out  on  further  inquiry  to  be  no  information  at  all,  but 
a  mere  police  inference,  drawn  partly  from  a  fact  lending 
no  real  support  to  it,  and  partly  from  a  fact  which  was  quite 
imaginary — probably  invented  in  court  on  the  spur  of  the 
moment.  The  Court,  therefore,  cannot  agree  with  the  Ses- 
sion Judge  in  commending  the  chief  constable's  interference 
in  such  a  manner  and  on  such  a  ground.  The  Session  Judge  ' 
altered  the  charge  from  one  of  attempt  at  murder  against 
both  the  accused  into  one  of  attempt  as  against  Chimd,  and 
of  abetment  of  murder  as  against  J&nki.     But  if  J^ki  was 
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1871' present  facilitating  the  commission  of  Chimd's  offence^  her 

Bbo.  oflfence,  according  to  Sec.  114  of  the  Indian  Penal  Code,  was 
Chika'.  identical  with  Ghimd's,  and  as  there  could  be  no  extenaating 
circumstance  in  her  favour  that  would  not  operate  in  her 
daughter's  favour  also^  the  charge  against  her  should  not 
have  been  reduced  to  one  of  a  less  serious  character  withoat 
any  alteration  of  that  against  the  daughter.  The  Court 
reverses  the  conviction  and  sentence  passed  against  Chima, 
and  directs  that  she  be  discharged. 

• 

Conviction  and  sentence  reversed. 


Ang.  31. 


Reg.  V.  Ka'shina'th  Bacha'ji  Ba'gul. 

Defamation—Ind.  Pen,  Code,  Sec.  499,  Exceptions  8  tmd  XO—LeUer 
writ  ten  to  protect  Religious  Interests  of  f^'riter — Good  Faitk. 

A  letter  written  by  a  Brahman  to  the  Brihman  commnnity  of  thf 
neighbourhood,  with  a  view  to  obtain  their  derision  on  a  matter  affecting 
his  own  religious  interests  and  that  of  the  Brdhman  community,  if  wntten 
in  good  faith,  falls  within  Exceptions  8  and  10  of  Sec.  499  of  the  Indian 
Pbnal  Code. 


T 


HE  Acting  Assistant  Session  Judge  of  Thand,  Georf^e 
Ayerst,  convicted  the  accused,  Kashindt'h  Bachiji  B4- 
gul,  of  defamation  (under  Sec.  499  of  the  Indian  Penal 
Code),  and  sentenced  him  to  pay  a  fine  of  Bs.  200,  or  in 
default  of  payment  three  months'  simple  imprisonment. 
Kdshindth  paid  the  fine. 

The  alleged  defamation  was  contained  in  a  letter  which 
the  accused,  with  several  other  persons,  signed  on  the  8th 
of  January  1871,  and  sent  to  the  heads  of  the  Br&hman  com- 
munity at  Birvfidi,  in  the  Mahid  tdluk^^  The  following 
extracts  from  the  translation  of  the  letter  suffidentlj 
show  its  import  and  the  circumstances  under  which  it  was 
written : — 

"To  ALL  THE  Bra'HMANS  OF  KaSBE  BiRVA'DI. 

"  Moro  ViihFan6th  Bag:ul,  K&shin4th  Bachaji  Bagul,  and  others,  beg  to 
inform  you  that  we  received  your  letter  dated  Poush  Shudh,  addressed  to 
Moro  Viahvan&th.  The  reply  to  it,  and  the  other  circumstances,  ut  » 
follows : — 
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T 

**  On  informRtioii  being  received  by  us  that  Trimbak  Hari  Joshi,  grand-  1871. 
son  of  Jan&rdan  Joshi,  had  committed  adultery  with  a  woman  of  the  lowest  JBLj^, 
caste,  inquiries  commenced  in  our  village,  when  several  began  to  endeavour  v. 

to  prove  falsely  the  innocence  of  the  said  Joshi.  In  the  committee  Ka'shina'th 
assembled,  instead  of  taking  proper  proof  and  duly  considering  it,  several  ^acba'ji 
jrentlemen  joined  the  Joshi  through  influence,  and  wrote  a  letter  to  the 
Mah&d  men,  stating  that  it  was  merely  an  accusation,  and  asking  them 
how  they  were  to  act  in  it,  and  signed  the  same,  and  obtained  the  signa- 
tures of  others  through  deceit,  and  did  not  take  the  signatures  of  those  who 
were  opposed  to  it*  On  this  letter  being  sent  to  Mahdd,  we  wrote  another 
letter  against  it,  signed  by  the  villagers,  to  the  Mahdd  men,  who  in  reply 
required  us  to  be  there  with  proof.  On  which  we  stated  the  origin  of 
the  matter,  as  it  existed,  with  other  circumstances,  at  length,  as  came  to 
our  knowledge,  and  sent  it  to  them  with  their  letter  and  other  depositions 
taken  at  Satv4n,  and  on  the  day  appointed  to  assemble  at  Mah4d  we  went  , 
there  with  the  witnesses,  &c.,  in  the  matter.  The  meeting  assembled  at 
Mah4d,  and  the  inquiries  commenced,  when  I  mentioned  my  evidence, 
and  stated  honestly  on  oath  all  the  circumstances,  which  the  Mah&d  men 
disregarded  tn  toto,  and  took  the  deposition  of  the  woman  alleged  to  have 
been  in  adultery,  and  one  or  two  other  Mahdrs  brought  by  the  accused 
at  his  expense,  with  an  intention  to  prove  the  falsity  of  the  charge  against 
the  Joshi.  But  although  the  witnesses  told  lies,  yet  their  lies  might  have 
turned  out  true  had  their  statement  been  written  as  given ;  but  tbey  were 
vrritten  keeping  the  Joshi  in  mind.  But  what  of  that  ?  Can  it  be  ap- 
plauded by  sages  ?  Those  who  looked  to  the  real  things  saw  at  the  very 
time  that  the  matter  regarding  the  Joshi  was  not  maturely  considered, 
and  that  the  depositions  were  false,  &c.  Such  was  the  matter.  Therefore, 
we  are  so  much  convinced  of  the  Mah&d  assembly,  that,  however  the 
matter  might  stand,  they  meant  to  acquit  the  Joshi  B&w&.  We  declare 
from  the  above  circumstances  that  the  above  inquiry  was  not  conducted 
impartially. 


'*  We  have  communicated  to  you  these  things  as  they  took  place,  and 
vre  are  satisfied  that  they  are  true.  We  did  not  communicate  them  to 
you  through  animosity,  or  with  the  iutention  that  a  Br&hraan  should  be 
found  guilty.  We  did  so  thinkmg  that  otherwise  our  religion  should  be 
polluted  this  very  day.  The  Almighty,  Who  lives  in  the  hearts  of  all, 
is  witness  to  this.  This  fact  will  be  seen  by  Him,  Who  will  consider  it 
impartially.  That  it  is  true  will  also  be  seen  on  a  minute  inquiry  in  Vin- 
here  and  all  the  villages  near  it. 


'*  If  you  will  ask  why  the  persons  living  in  the  accused's  house  be  also 
considered  guilty  with  him,  then,  from  the  papers  sent  (it  will  be  seen 
that)  all  the  persons,  including  the  principal  offender,  are  of  one  mind, 
and  it  will  be  seen  as  stated  that  they  purified  him  by  applying  cowdung 
Ito  his  body). 

"  We  do  further  inform  you  that  to  this  day  the  principal  offender, 
Trimbak,  has  been  taking  meal,  water,  &c.  with  and  from  the  members  of 
his  family,  and  the  Joshis  who  have  built  the  temple  of  Shrishankar  do 
VIII.— 23  c  c 
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^?Ill_  ^^^  ^i"^  *•  y**  to  worship  the  god.    Therefore,  it  should  also  he  cos- 
Big.         sidered  what  persons  are  guilty,  and  of  what  offences. 

V. 

Ka'shina'th  ♦♦♦♦»• 

Bacha'ji  <*  I  have  informed  you  of  this  with  the  intention  that  the  offence  com- 

Ba'gul.  mitted  may  not  spread  among^  all  the  Brahmans,  and  that  all  should  not 
he  ruined.  It  is  not  proper  that  I  should  walk  through  every  ? ilkge  wiUi 
the  evidence  of  it,  because  it  is  the  husiness  of  the  whole  caste.  TVf 
should  make  inquiries,  and  take  the  evidence  that  can  be  obtained.  Ve 
have  given  the  details  of  the  facts,  happened  as  they  came  to  ns.  It  b 
yours  to  consider  ail  this. 

"It  appears  that  other  caste  men  of  the  surrounding  villages  are  taking 
steps  not  to  call  the  Joshi,  he  being  the  village  priest. 

♦  ♦♦♦*♦ 

"  MORO  ViSHWA'NATH  Ba'GCL, 

Ka'shina'th  Bacha'ji  Ba'guu 
and  others. 

The  complaint  in  this  case  was  preferred,  not  by  Trimhak, 
but  hj  the  woman  N&gi.  The  Assistant  Session  Judge 
recorded  the  following  reasons  for  finding  K&shindth  goiltr 
of  defamation : — 

^'  He  (Kishindth)  has  admitted  having  signed  the  letter. 
This  letter  is  addressed  to  all  the  Bi^hmans  at  Birvadi^  and 
was  read  alond  at  a  public  meeting  in  Mah£d.     The  general 
purport  of  the  letter  is  to  impute  unchastity  to  a  Brfli- 
man  by  name  Trimbak,   and  a   low-caste   woman,   who  is 
proved  by  other  evidence  to  be  a  Maharin,  named  Nigi,  the 
complainant  in  this  case,  with  reference  to  a  rumour  that 
they  had    adulterous  intercourse   together.     It    has  been 
argued  for  the  accused   that  this  was   done  with  no  bad 
intention,  but  merely  in  the  interests  of  the  Hindd  religion. 
I  think  that  is  an  oflFence  within  the  definition  of  Sec.  499 
of  the  Indian  Penal  Code,  and,  in  my  opinion,  none  of  the 
exceptions  therein  specified  apply  to  the  present  case.    Star- 
ling (Indian  Criminal  Law  and  Procedure,  page  369)  lajs 
down  that  '  in   all   cases  where  the  matter   is   defamatory 
in  its  nature,  the  oniLs  of  proving  the  truth  of  the  statement, 
or  at  least  that  he  had  reasonable  grounds  for  believing  it  to 
be  true,  and  was  actuated  in  making  such  a  statement,  not  by 
malicious  inotives,   but  by  intelligent  zeal  for  the  public 
interests,  lies  on  the  person  making  the  statement.'    He 
must,  therefore,  in  such  cases  first  prove  the  truth,  or  hi 
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reason  for  believing  the  truth,  thereof;  but  in  this  case  not  a       1871. 

tittle  of  evidence  has  been  oflfered  in  support  of  the  truth  of       B«». 
this  most  calumnious  allegation.     No  such  imputation/unless  Eashina'th 
made  on  reasonable  grounds,  can  be  held  to  be  made  for  the      g^^^u^i]]^ 
pubhc  good.    It  is  pleaded  that  these  persons  are  -Hindds, 
and  as  such  were  justified  in  circulating  this  rumour  in  the 
interests  of  their  religion.    I  know,  however,  of  no  especial 
law  exempting  Hindus  from  the  operation  of  Sees.  499  and 
500,  and  if  they  choose  to  make  rash  and  unfounded  asser- 
tions or  imputations  against  the  characters  of  others  they 
must  bear  the  penalty  provided  by  the  law.     The  general 
purport  of  this  letter  is  that,  although  the  charge  brought 
against  Trirobak  was  held  by  the  caste  not  to  have  been 
proved,  yet  he  was  wrongfully  acquitted,  the   charge  being 
that  of  committing  adultery  with  Nagi.     By  this  the  charac- 
ters of  both  persons  are  aspersed."^ 

From  the  conviction  and  sentence  passed  by  the  Assistant 
Session  Jadge  the  accused,  Kdshin^th  Bach&ji,  preferred  an 
appeal  to  the  High  Court.  The  appeal  was  argued  before 
Melvill  and  Kbhball,  JJ.,  on  the  31st  of  August  1871. 

Ninabhii  Haridis  (with  him  Bhairavnath  Mangesh),  for 
the  accused,  Kdshinith  Bachaji : — The  letter  alleged  to  have 
been  sent  to  the  Br&hmans  of  the  village  of  Birvddi  is  not 
defamatory.  As  having  been  written  in  accordance  with  the 
customs  and  usages  prevailing  among  Hindds  from  time 
immemorial,  in  good  faith,  and  for  the  protection  of  the 
religious  interests  of  the  Hindds  in  general,  and  of  the 
writers  in  particular,  the  case  clearly  comes  within  the  ninth 
exception  of  Sec.  499  of  the  Indian  Penal  Code.  The  letter 
does  not  show  that  it  was  the  intention  of  the  writers  to 
injure  the  character  of  the  woman  Ndgi,  nor  is  there  one 
single  word  in  it  to  indicate  that  she  was  the  person  intend- 
ed. The  decision  of  the  Assistant  Session  Judge  is  opposed 
to  the  weight  of  evidence. 

Dhirajlil  Mathurddas  (Government  Pleader)  appeared  in 
support  of  the  conviction  and  sentence. 
Pee  Curiam  : — The  Court  thinks  it  doubtful  whether  the 
•  letter  can  be  considered  defamatory  of  the  complainant,  N^gi, 
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1871.       who  is  not  named  in  it,  nor  indicated  by  any  more  direct 
Bco.        expression  than  ''a  woman  of  the  lowest  caste/'    The  per- 

V  

Ka'shima'th  son  really  defamed,  if  any  one,  was  Trimbak,  who  has  not 
^BA'ctr  come  forward  to  complain  :  and  his  unwillingness  to  do  so 
gives  an  unsatisfactory  aspect  to  the  case.  But,  however 
this  may  be,  the  Court  is  of  opinion  that  the  object  of  the 
prisoner  having  been  to  obtain  a  decision  from  the  Brahman 
community  of  the  neighbourhood  on  a  matter  aflTecting  his 
own  religious  interests  and  that  of  the  Br&hman  community, 
the  appellant  is  entitled  to  the  benefit  of  Exceptions  8  and 
10,  Sec.  499  of  the  Indian  Penal  Code,  if  the  letter  was 
written  in  good  faith ;  and  on  review  of  all  the  circumstances 
of  the  case,  the  Court  is  not  prepared  to  say  that  the  letter 
was  written  otherwise  than  in  good  £ftith. 

Oanviciiofi  and  sentence  reversed. 


AN   INDEX 


TO  THB 


PRINCIPAL   MATTERS. 


ABANDONMENT  OF  RIGHTS  BY 
MANAGING  KHOT— 

Held  thaty  in  the  absence  of  evidence 
of  custom  rendering  the  act  of  one 
sharer  in  a  khotship  (which  act  in- 
volved the  sacrifice  of  important 
rights)  binding  upon  his  co-sharers, 
a  managing  khot  has,  without  the 
assent  of  his  co-sharers,  no  power 
to  give  up  rights  which  belong  to 
them  as  well  as  himself.  The  Col- 
lector  o/RatnugiH  v.  Vyankatrdv 
N'ar6yan8urve a.c,j.  1 

ABETMENT  OP  OFFENCE.— See 
Eyidenge. 

ACCOUNTS.— 5ee   Equity    op    Re- 

DSMFTION. 

ACCOUNTS  REFERRED  TO  MAS- 
TER. —  See  Commission  upon 
Sales, 

ACCOUNT  STATED— 

Although  to  make  an  account  a  stated 
account  it  is  not  netosary  that  it 
should  be  signed,  yet  unless  it  is 
signed  by  the  debtor  the  intention 
and  effect  of  Sec.  4  of  Act  XIV.  of 
1859  is  to  prevent  it  being  made 
the  foundation  of  an  action  to  re- 
cover a  debt  which  would  other- 
wise be  barred  by  that  Act. 

Where  there  has  been  a  running  ac- 
count between  the  plaintiff  and  the 
defendant,   consisting  of  advances 
1 — VOL.  viii. 


made  by  the  former,  and  part- 
payments  by  the  latter,  the  plaintiff 
is  entitled  to  recover  only  in  respect 
of  advances  made  by  him  within 
three  years  preceding  the  institution 
of  his  suit,  but  he  has  a  right  to 
appropriate  any  pajrments  made 
within  that  time  to  the  reduction 
of  the  general  balance,  even  though 
the  recovery  of  such  balance  may 
be  barred  by  time.  Mulchand  Gulab- 
chand  V.   Girdkar   Mddhav  et  aL 

A.C.J.   6 

ACCUSED  PERSON.— iSee  EXTRA- 
DITION. 

ACQUIESCENCE  OF  OWNER.— &e 
Purchases  bona  fide  without 
Notice. 

ACQUISITIVE  PRESCRIPTION.— 
See  Prescription,  2. 

ACTS  (GOVERNMENT  OF 
INDIA)— 

No.  XVI.  OP  1838.  A.C.J.  186, 190, 

191, 192 ;  OR.  CA.  84,  92 

No.  n.  OF  1839 CE.  CA.  44,  51, 

52,  53,  60 

No.  XX.  OP  1840 O.C.J.  145n., 

148^.,  149,  151;  A.c.J.  159, 160 

No.  XXm.  OP  1840 o.cj.  31,  32 

No.  XI.  OP  1843. — See  Dbclaratoet 
Decbee.    Majhuda'bi  Watan. 

Sec.  2. — See    Deshmukh,    usual 
Services  of. 
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8ec.  4 A.C.J.  108 

Sec.  7   cb.  ca.  20 

Sec.  8. — See     Disobbdiescb     of 
Order  issued  bt  Maha'lkabi. 

No.  I.  or  1846  jlcj.  101 

No.  m.    OP    1846. — See  Boundabt 
Dispute. 

No.  V.  OF  1846  cr.  ca.  119 

No.  XXI.  of  1848.— Sfic  Wagering 
Contract  .....jlcj.  136 

No.  I.  OF  1849 CR-  CA.  93 

No.  IX.  OP  1850— 

Sec  41 o.cj.  65 

Sec.  54. — See  Revotal  of  Cause 
FROM  Small  Cause  Court. 

Sec.  55 o.cj.  64 

No.  XVm.  OP  1850.    a.cj.  108,  203 
No.  XXVI.  OP  1850.— See  Munici- 

PAL  JtvULESy  JL,  iu  ....... ...a .A.CJ.  ^±0 

No.  XlilTT.  OF  1850 o.cj.  211 

No.  XV.  OF  1852 O.CJ.  203 

No.  Vn.  OF  1854 CR.  CA.  93 

Sec  1    ' CB.  CA.  14 

Sec  5  cr.  ca.  17 

SeCS.  21  AND  22 CB.  CA.  15, 18 

Sec  23. — Bee  Extradition. 

No.    XVm.    OF    1854,    Sec    10. 

A.CJ.  215 

No.  n.  OF  1855 CR.  CA.  134, 161 

Sec  24  cb.  ca.  160 

Sec  32. — See   Conditional  Par- 
don. 

No.  VI.  OP  1855,  Sec  13.  o.cj.  137 

No.  Xm.  OF  1855. — See  Compensa- 
tion to  Family  of  Deceased. 

Nc  xm.  OP  1856 cr.  ca.  100 

Sec  25    cr.  ca.  4 

Secs.  57  AND  58. — See  Gaming. 

Sec  86   cr.  ca.  $ 


Sec  111. — See  GAMnrc. 

No.  in.  OF  1857.— 5«e  Stamp. 

No.  VI.  OF  1857-— See  Awabd,  2. 
O.CJ.  85,  93. 

No.  XTX.  OF  1857    ...o.cj.  117,  211 
No.  XL.  of  1858 jlcj.  32 

No.  VnL  OF  1859.— See  Citil  Pk>- 
CEDURE  Code. 

No.  X.  OF  1859,  Sec  23.    a.cj.  227 

Secs.  86  and  110 .a-cj.  225 

No.  XL  OF  1859  A.C.J-  225 

No.  XIV.  OF  1859 O.CJ.  72,73 

Sec  1.  Cl.  3. — See  Sale  of  liAND 
BT  non-judicial  O&dek 
OF  Collector, 

Cl.     12.     See  Deshmueh, 

USUAL  Services  of.     Lii- 

mitation,    1.    o.cjr.    71, 

74,  75 ;  A.C.J.  221 

Cl.  13 A.C.J.  65 

Cl.    16. — See    Deshmukb, 

USUAL  Services  of. 

Sec  4. — See  Account  Statsj>. 

Sec  14. — See  Limitation,  3. 

Sec.  19 a.cj-  223 

Sec  20. — See  Execution.  a.c  jt.  223 

Sec  21 a.cj.  223 

No.  XXVn.  OF  I860.— See  Leoal 
Representativb  of  Hindu',  2. 
O.CJ.  151. 

No.  XLH.  OF  1860 a.cj.  219 

No.  XLV.  OF  I860.— See  Isdiax 
Penal  Code. 

No.  XLVm.  OF  1860,  Sec  10. — See 
Maintenance  bt  Muhammadan 
Husband. 

Sec  15. — See  Gaming. 

No.    XXm.    OF    1861,  Sec    23. 

A.C.J.  19 
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Sec.  27 — See  Small  Cause  Court, 
1.  A.C.J.  219. 

Sec.  35 a.c.j.  18 

No.  XXV.  oe  1861.— See  Criminal 
Procedure  Code. 

No.  XVn.  of  lS62,—See  Extradi- 
tion.   CR.  CA.  51, 121, 122. 

No.  XXL  op  1863 o.c.j.  64 

No.  VI.  OP  1864. — See  Juvenile  Of- 

PENDER. 

No.  XX.  OP  1864. — See  Alienation 
BY  Natural  Guardian.  Legal 
Representative  op  Hindu^  2. 

No.  XXVI.  OP  1864 o.cj.  67 

Sec  7 » o.c.j.  64 

No.  X.  OP  1865,  Sec.  188.  o.c.j.  155ri. 

Sec.  282. — See    Indian   Succes- 
sion Act.    o.c.j.  154  n. 

No.  XI.  OP  1865,  Sec.  4.       o.c.j.  67 

oEC.  ^M^. •....« •.••.•••   A.C.J.  xOX 

No.  X.  OP  1866,  Sec.  16.    o.c.j.  120 

Sec.  56 O.C.J.  1^1 

Secs.  98  AND  100. — See  Personal 
Discharge. 

Sec.  178 o.c.j.  122 

No.  XX.  op  1866. — See  Admission 
MADE  in  a  Deposition. 

No.XXVm.    OP    1866,  Sec.    42. 

O.CJ.  21,  26 

No.  X.  OP  1867,  Sec  I.       a.cj.  127 

No.  XXIV.  OF  1867.— iSee  Adminis- 
trator OF  THE  Estate  of  a  de- 
ceased Hindu'. 

No.  Vm.  OP  1868 O.CJ.  137 

No.  IV.  OP  1869,  Sec  7 o.c.j.  53 

Sec  11 O.CJ.  50 

Sec  14. — See  Indun Divorce  Act. 

Sec  51 o.c.j.  51 

Sec.  54 O.CJ.  62 


Nc  VEIL  OP  1869 cr.  ca.  108 

Schedule. — See  Municipal  Rules, 
1.  Alternative  Char(5e.  cr.  ca. 
60. 

No.  XIV.  OP  1869...  A.C.J.  199,  224 
Sec  10 ^ O.CJ.  29 

Nc  XVm.  OP  1869 O.CJ.  179 

No.  Vn.  OP  1870— 
Sec  31. — See  Stamp. 
ScH.  IL,  No.  1  (b),—See  Stamp. 
• No.  11. — See  Award,  1. 

No.  XIV.  OP  1870 O.C.J.  151 

Nc  XVL  OP  1870 CR.  ca.  71  . 

No.  IX.  OP  1871. — See   Prescrip-  . 
tion,  1. 

oEC.  XO. •.•••.••.••••  ..••.••  A.C.J.  JiO^ 

ACTS  (BOMBAY)— 

No.  vn.  OP  1863.— iSfee  Service 
Lands. 

No.  V.  OP  1864. — See  Ma'mlatda'r's 
Court,  a.cj.  191 ;  cr.  ca.  92. 

No.  I.  OP  1865. — See  Boundary  Dis- 
pute. 

Sec  36. — See  Revenue  Survey. 

A.CJ.  221 

No.  II.  OP  1865— 

Secs.  107, 108,  109 o.cj.  93 

Sec  131. — See  Injunction. 

Sec  158 o.cj.  86,  93 

Sec  159 o.cj.  93,  94 

Sec  160. — See  Injunction. 

Sec  161 o.cj.  93,  94 

No.  m.  OP  1865. — See  Wagering 
Contract. 

No.  n.  OP  1866. — See  Boundary 
Dispute.    x.cj.  224. 

ACTS      OF      PARLIAMENT.— See 

Statutes. 

ACTS,  CONSTRUCTION  OF— 


4 


iin>sx. 


In  ovder  to  impose  a  tax,  due,  ivte, 
or  toll  iqxm  a  sabjectj  ihe  finamers 
of  ihe  Act  or  B  je-law  under  which 
such  tax,  Ac.  is  imposed  must  nse 
clear  and  unamfaigaoiis  words  to 
effect  their  poipose.  When  the 
words  nsed  are  ambignons,  the 
intendment  of  the  courts  will  be 
in  &Yonr  of  the  snbject  npon  wbom 
the  tax  is  songht  tp  be  imposed. 

Thns  where  the  framen  of  the  Sdrat 
Bje-lawB  imposed  a  tax  of  one  ru- 
pee per  Stimt  man  upon  **  copper*' 
imported  into  Surat  for  oonsomp- 
tion,  it  was  held  that  copper 
wrought  np  into  pots  did  not  &I1 
within  the  words  of  the  bye-law. 

Semhle  that  when  a  tax  is  imposed 
npon  goods  imported  into  a  town 
for  consumption,  and  snch  goods, 
after  having  been  subjected  to  the 
tax  upon  being  imported  into  the 
town,  are  afterwards  taken  out  for 
sale  into  the  neighbouring  villages 
and  brought  back  nnsold,  such 
goods  are  not  liable  to  be  subjected 
to  tax  a  second  time.  DuUdbh 
ShvoUl  V.  T.  C,  Hope.    a.c.j.  213 

ACTUAL  KNOWLEDGE.— flfee  In- 
DLAN  Succession  Act,  Sec.  282. 

ADMINISTRATOR.  —  See  Indian 
Succession  Act,  Sec.  282. 

ADMINISTRATOR  GENERAL'S 
ACT. — See  Adhinistbatob  op  the 
Estate  of  a  deceased  Hindu'. 

ADMINISTRATOR  OP  THE  ES- 
TATE OF  A  DECEASED  HINDU'. 
The  legal  #to^  of  the  administrator 
of  the  estate  of  a  deceased  Hindd, 
as  compared  with  the  legal  siahts 
of  the  administrator  of  the  estate 
of  a  deceased  person  who  in  his 


lifetime  was  gorenied  bj  EngliA 
law,  pointed  out. 

When  ordinary  letters  of  admimstra- 
lion  to  the  estate  of  a  *lAf^*«ffp«l 
Hindd  are  granted  to  the  Admi- 
nistratorGeneral  under  Act  XXIV. 
of  1867  (but  not  under  Sec  17  of 
that  Act),  his  tide  does  not  rdale 
back  to  the  death  of  the  deonsed, 
nor  to  the  date  of  the  Judge's  order 
directing  such  letters  to  be  issoed, 
but  accrues  only  as  fiom  ibe  date 
of  the  grant  of  such  letters. 

QuiBre — ^whether,  if  letters  are  Mued 
to  the  Administrator  General  un- 
der Sec.  17  of  that  Act,  the  case 
would  be  otherwise,  or  his  powera 
greater. 

Where  a  Hindd  died  leaving  a  widow 
and  no  male  issue,  and  two  of  the 
creditors  of  the  deceased  broog'ht 
suits  againstsnch  widow  as  the  legal 
representative  of  the  deceased,  and 
attached  before  judgment  certain 
property  of  the  deceased  and  aftep. 
wards  obtained  judgments  a^^^inst 
the  widow,  an  application  on  behalf 
of  the  Administrator  General,  who 
at  the  widow's  request,  but  after 
the  judgments  were  obtained,  tooJc 
out  letters  of  administration  to  the 
estate  of  the  deceased,  to  have  snch 
attachments  removed,  was  refosed, 
though  iihe  Judge's  order,  directing 
that  the  letters  should  be  issued  to 
the  Administrator  G^eneral,  was 
prior  in  time  to  ihe  passing  of  the 
judgments;  and  the  judgment- 
creditors  were  held  entitled  to  be 
paid  out  of  the  property  attached, 
so  fiar  as  the  same  proved  sufficieDt 
for  that  purpose.  Lilchjmd  Bum^ 
day6lY.  Gumfihdi ;  OkdU  Pemi 
and  others  v.  QumHhdi,    o.CJ.  140 
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ADMISSIBILITY  OP  CONFES- 
SION IN  EVIDENCE.— See  Con- 
ditional Paedon. 

ADMISSIBILITY  OF  EVIDENCE. 

— See  Confession. 

ADMISSION  MADE  IN  A  DEPO- 
SITION— 

A  written  contract  can  only  be  prov- 
ed by  tbe  production  of  tbe  writ- 
ing itself,  and  if  the  document  is 
inadmissible  from  want  of  registra- 
tion, no  secondary  evidence  of  tbe 
contract  can  be  received. 

A  party's  admission  as  to  tbe  con- 
tents of  a  document  not  made  in 
tke  pleadings,  bat  in  a  deposition, 
is  secondary  evidence,  and  cannot 
supply  tbe  place  of  tbe  document 
itself.  SheJch  Ibrahim  v.  Parvdtd 
vcdadHari a.c.j.  163 

ADOPTED  SON.— iSee  Adoption. 
ADOPTION— 

An  adopted  son  does  not  stand  in  a 
better  position,  witb  regard  to  tbe 
self-acquired  immoveable  property 
of  bis  adoptive  fatber,  tban  a 
natnral-bom  son  would  occupy;  and 
tbere  is  notbing  in  tbe  Hindu  law 
in  tbis  Presidency  to  prevent  a 
fatber  from  disposing  by  will  of 
bis  self-acquired  immoveable  pro- 
perty, and  so  defeating  tbe  rigbts 
by  inberitance  of  bis  adopted  son. 
Purshotam  ShaimShenviY.  Vusvd&o 
Krishnd  Shenvi.      o.c.J.  196. 

See  Stki'dhan. 

ADOPTION  BY  WIDOW— 

1.  According  to  tbe  Hindti  law  ob- 
taining in  Western  India,  tbe 
adoption  of  a  Shudrd  wbo  is  married 
at  tbe  time  of  bis  adoption  is  not 
invalid  if  tbe  adopted  person  be 


a  sagoira  (of  tbe  same  family)  of 
tbe  person  adopting. 
A  son  adopted  to  ber  busband  by  a 
widow  is  entitled  to  set  aside  a  gift 
of  ancestral  immoveable  property 
made  by  bis  adoptive  &tber*B 
widow  previous  to  bis  adoption. 
Ndthaji  Krishndji  v.  J3an  Jagoji, 

A.C.J.  67 

2.  Altbougb,  as  a  general  rule,  tbe 
adoption  by  a  Hindu  widow  of  a 
son  to  ber  deceased  busband  is  in 
tbe  Mardtbd  Coxmtry  good  witb- 
out  tbe  consent  of  ber  busband's 
kinsmen,  wben  tbe  estate  of  ber 
buBband  is  vested  in  ber  or  in  ber 
and  ber  co-widow  jointly,  yet 
wben  sucb  adoption  bas  tbe  effect 
of  divesting  an  estate  already  vest- 
ed in  a  tbird  person,  (e.g.)  tbe 
widow  of  ber  busband's  deceased 
brother,  tbe  consent  of  sucb  tbird 
person  would  appear  to  be  neces- 
sary to  give  validity  to  sucb  an 
adoption. 

Bakhmdhdi  v.  Budhahdi  (a),  and  Ths 
Collector  of  Madura  v.  MuUu 
Bamalinga  Sadhupathy  (b),  com- 
mented on  and  compared.  B/wp- 
chand  Hindumal  v.    Bjokhm&hdi. 

A.C.J.  114 

ADULTERY  DURING  MARRIAGE, 
— See  Indian  Divorcb  Act,  Sec  14. 

ADULTERY  OF  WIFE  PROVED 
AFTER  ORDER  FOR  MAIN- 
TENANCE MADE.— iSee  Main- 
tenance Obdeb. 

ADVOCATE.  —  See  Pbivileob  of 
Speech. 

AGREEMENT  VOID  FOR  MAIN- 
TENANCE.—See  Maintenance,  1. 

ALIENATION  BY  NATURAL 
GUARDIAN— 
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A  Hindti  widow  is  the  proper  guar- 
dian of  her  deceased  son's  widow, 
in  tHe  absence  of  any  person  claim- 
ing a  preferential  title  to  succeed 
to  the  estate  of  the  latter. 

An  alienation,  by  the  natural  guar- 
dian, of  a  ward's  immoveable  estate 
made  without  having  obtained  a 
certificate  under  the  Minors'  Act  is 
invalid. 

The  Court,  while  declaring  such  an 
alienation  invalid,  will,  under  spe- 
cial circumstances,  order  the  ward 
to  repay  the  amount  of  the 
purchase-money  paid  to  the  guar- 
dian, before  setting  aside  the  sale 
and  directing  the  alienated  pro- 
perty to  be  made  over  to  the  ward. 
Bdi  Kesar  v.  Bui  Gangd.    A.C.J.  31 

ALTERNATIVE  CHARGE— 

Li  order  to  make  an  alternative  charge 
of  two  or  more  ofiences  regular 
under  Sec.  242  of  the  Crim.  Proc. 
Code  the  offences  specified  in  such 
alternative  charge  must  all  be 
offences  against  the  Indian  Penal 
Code.  Therefore,  a  charge  against 
a  prisoner  either  of  "criminal 
breach  of  trust"  under  Sec.  409 
of  the  Lidian  Penal  Code,  or  of 
"  undue  exaction  of  money"  under 
Sec.  16  of  Reg.  XVn.  of  1827,  is 
irregular. 

An  offence  under  the  latter  section, 
being  punishable  by  imprisonment 
for  seven  years,  is  triable  exclu- 
sively by  a  Court  of  Session,  under 
the  provisions  of  the  Schedule  of 
the  Code  of  Criminal  Procedure 
Amendment  Act  (VTII.  of  1869), 
last  page.  Beg,  v.  A'jam  Didld 
et  al CE.  Cl.  115 


AMBIGUOUS   WORDS.— See  Acts, 

CONSTEUCTION  OF. 

APPEAL.— iSfee  Award,  1.  Costs,  1, 2. 
Ex  PAETB  Judgment. 

ARBITRATION.— iSee  Awabd,  1. 

ARBITRATORS.— See  Award,  2. 

ASSESSMENT.  —  iSee  Ma'l  Lasd. 
Rbvexue  Survey. 

ASSIGNEE  FOR  VALUE  WITH- 
OUT  NOTICE.— See  Attachmest 
OF  Debt. 

ASSIGNMENT    IN  EQUITY.-Stc 

Readiness  and  Willingness  to  de- 

LIVER. 

ASSIGNMENT  OF  FUNDS,  EX- 
PECTED  TO  REACH  HANDS  OF 
A  THIRD  PERSON,  VALID.-5« 
Attachment  op  Debt. 

ASSIGNMENT  TO  TRUSTEE.-Sf^ 

Jurisdiction. 
A'SURA    MARRIAGE.— See  Stei'- 
dhan. 

ATTACHMENT  AGAINST  PER- 
SON OR  GOODS— 
A  Ndzar  or  Sheriff  caimot,  under  a 
writ  of  attachment,  break  open  a 
defendant's  dweUing-house  to  eie- 
cute  civil  procesB  against  his  per- 
son or  goods  if  the  outer  door  is 
closed  and  locked,  even  when  he 
finds  that  the  defendant  has  &b- 
Bconde^  to  evade  such  execution. 

The  privilege  extends  to  a  mans 
dwelling-house  or  out-honseorany 
office  annexed  to  the  dwelling- 
house,  but  not  to  a  building  stand- 
ing at  a  distance  from  the  dwelling- 
house  and  not  forming  parcel  of  U- 

If,  however,  the  outer  door  of  the 
defendant's  dwelling-house  be  oi)en 
and  the  Sheriff  or  NA2au'  enter,  he 
may   afterwards  break  an  innef 
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door     io    take  the  goods.      Bai 
Kuvar  v.    Venid&s    Gangardm, 

A.CJ.  127 

ATTACHMENT  BEFORE  JUDG- 
MENT— 

The  High  Court  has  no  power  to 
attach  before  judgment  a  defend- 
ant's property  situate  outside  the 
limits  of  its  ordinary  original  civil 
jurisdiction.  Hdji  Jiv6  Nur  3ft*- 
hamtnad  v.  A'hubakar  Ihrdhim 
Memcm o.CJ.  29 

ATTACHMENT  OF  DEBT— 

A  creditor,  who  attaches  a  debt  due 
to  his  judgment-debtor,  is  not  in 
tho  same  position  as  an  assignee 
for  value  of  such  debt  without 
notice  of  a  prior  assignment,  but  in 
respect  to  prior  assignments  stands 
in  no  better  position  than  his 
judgment-debtor.  An  assignment 
prior  to  attachment  that  is  good 
against  the  judgment-debtor  is  also, 
as  a  general  role,  good  against  his 
attaching  creditor. 

Notice  to  the  holder  of  funds  is  not 
necessary  to  complete,  as  against 
the  assignor,  an  equitable  assign- 
ment of  such  funds. 

In  August  ISrCT,  Ramji  Joita  signed 
and  gave  to  Messrs.  F.,  S.,  &  Co. 
a  letter  addressed  to  Messra. 
Ewart,  Latham,*  and  Co.,  by 
which  he  "  requested  them  to  pay 
over  to  Messrs.  F.,  S.,  &  Co.  any 
surplus  proceeds  of  his  consign- 
ment of  one  hundred  bales  per 
*  Aurora,*  after  recovery  from  the 
underwriters  of  the  amount  due 
tmder  a  policy  of  insurance*' 
(which  had'  been  effected  on  the 
hundred  bales),  after  making 
certain  deductions. 


This  letter  was  gfiven  to  Messrs.  F., 
S.,  &  Co.  in  consideration  of  a  pre- 
existing debt. 

On  the  8th  of  August  1870,  Messrs. 
F.,  S.,  &  Co.  sent  the  letter  to 
Messrs.  Ewart,  Latham,  and  Co., 
with  a  request  that  they  would  act 
upon  it. 

The  surplui^  proceeds  of  the  insur- 
ance of  the  one  hundred  bales 
reached  Messrs.  Ewart,  Latham, 
and  Co.  on  the  26th  of  June  1871, 
and  were  attached  in  their  hands 
by  a  judgment-creditor  of  R4mji 
Joitd  before  they  were  paid  over  to 
Messrs.  F.,  S.,  &  Co. 

Held,  That  Eamji  Joit£  had  validly 
assigned  the  surplus  proceeds  of 
the  hundred  bales  to  Messrs.  F., 
S.,  <&  Co.,  and  that  such  assign- 
ment was  valid  as  against  subse- 
quent attaching  creditors. 

Semble.  That  an  attachment  upon 
such  surplus  proceeds  before  they 
reached  the  hands  of  Messrs.  Ewart, 
Latham,  and  Co.  from  the  under- 
writers would  have  been  invalid. 

Held,  That  a  letter  by  which  a 
chose  in  action  (a  debt)  was 
equitably  assigned  did  not  require 
a  stamp  where  the  cJiose  in  action 
was  not  in  British  India  at  the 
time  of  the  assignment.  Megji 
HansrAj    et  al.    v.   Bdmji    Joitd. 

o.CJ.  169 

ATTACHMENT  OF  PROPERTY 
OF  THIRD  PERSON— 

A  judgment-creditor  who  attaches 
property  which  does  not  belong  to 
his  judgment-debtor  commits  a 
trespass,  for  which  he  is  respon- 
sible in  damages,  even  though  he 
may  have  acted  withotit  malice  and 
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mistakenly.     Ddnwdhar  Tidjdrum 

V.  LaUu  Khusdldas A.c.J.  177 

• 

ATTACHMENT  ON  FUNDS  OP 
DEBTOR,  EXPECTED  TO 
REACH  HANDS  OF  A  THmD 
PERSON,  mVAhlD.  —  See   At- 

TACHMBNT  OP  DeBT, 

ATTEMPT     TO     MURDER.— S«e 

EVIDENCB. 

AWARD— 

1 .  An  application  to  the  High  Court 
to  set  aside  an  order  of  a  District 
Court,  reversing  an  order  of 
a  court  of  first  instance  directing 
an  award  made  without  the  inter- 
vention of  a  court  to  be  filed, 
should  be  treated  as  an  application 
for  a  miscellaneous  special  appeal. 
Such  an  application  may  be  made 
on  a  stamp,  of  the  value  of  two 
rupees,  under  Sch.  H.,  No.  11,  of 
the  Court  Fees'  Act  (VH.  of  1870). 

An  appeal  lies  &om  an  order  direct- 
ing an  award  made  without  the 
intervention  of  a  Court  of  Justice 
to  be  filed  in  court.    Lakshman 

• 

Shivdji  V.  BdmA  Esu  et  cU,  A.C.J.  17 

2.  The  separately  recorded  opinions, 
on  different  dates,  of  arbitrators 
(appointed,  under  Act  VI.  of  1857, 
to  assess  the  value  of  land  taken  for 
a  public  purpose)  who  have  never 
met  or  consulted  together,  do  not 
constitute  an  award  under  the  Act. 
An  award  to  be  good  must  contain 
the  joint  judgment  of  the  arbitra- 
tors up  to  the  latest  period  previous 
to  the  execution  of  the  award. 

Where  a  suit  for  the  recovery  of  land 
taken,  or  compensation  for  being 
deprived  of  it,  was  filed  after  the 
expiration  of  three  months  &om 
the  date  of  an  award,  and  the 


Court  held  the  award  to  be  no]], 
the  Court,  following  the  procednrs 
laid  down  in  Sec.  31  of  Act  VI. 
of  1857,  referred  the  parties  to  a 
fresh  arbitration.  Fdimd  BQn  t. 
the  Collector  of  Sural.       i.c.J.  79 

BALANCE-ORDER.  —  See  Fobiign 
Judgment. 

BONA  FIDES.— S66  Purchaske  of 
Land  fob  Value. 

BOUNDARY  DISPUTE— 

''Boundary  dispute,"  asusedintbe 
Survey  Act  (Bombay  Act  I.  of 
1865),  means  a  contention  between 
two  neighbouring  land-proprietors 
as  to  where  a  boundary  line  or 
boundary  marks  has  or  have  been 
fixed  by  the  Survey  officers.  After 
the  functions  of  the  latter  officen 
have  ceased  in  a  district,  4e 
Collector,  acting  tinder  Act  lEL  of 
1846,  is  the  proper  officer  to  de- 
termine such  a  dispute,  and  fix 
the  proper  position  of  the  bound- 
ary marks. 

But  where  a  landholder  claims  io 
recover  from  a  neighbouring  holder 
land  alleged  to  have  been  nsniped 
or  encroached  upon  by  the  latter, 
«  the  person  aggrieved  must  file  his 
plaint  i^  court  (which,  in  the  case 
of  a  claim  for  mere  possession,  msj 
be  the  CourtoftheM&nlatd^or 

the  ordinary  Civil  Court),  where 
the  determination  of  the  Collector 
as  to  the  proper  position  of  the 
boundary  line  or  marks  (although 
it  of  itself  confers  or  withdraws  no 
right  of  possession)  affords  vahi- 
able  evidence  in  adjudicating  npoo 
the  rights  of  the  parties.  PiUmhar 
Dhdri   v.  Samhhijirac*    A.c.i.  1^ 
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BRBAKINO  OPEN  DOORS.— Seo 
Attachmbnt  against  Peeson  or 
Goods. 

BRITISH  INDIA,  TERRITORIAL 
LIMITS  OF.— gee  High  Seas  with. 

IK  THREE  MILES  FROM  SHORE. 

BUILDING  ERECTED  UPON 
LAND  BY  PURCHASER.— See 
pljrchaser  bona  fidb  without 
Notice. 

BURDEN  OF  PROOF— 

The  plaintiff  sued  on  a  bond  made  in 
his  favour  by  the  defendants, which 
he  alleged  had  been  stolen  by  the 
defendants.  The  defendants,  while 
admitting  the  execution  of  the 
bond,  pleaded  payment  and  that 
the  bond  had  been  returned  by 
the  plaintiff  to  them.  They  did 
not  produce  the  bond,  nor  did  they 
offer  any  evidence  of  the  alleged 
payment. 

Held  that,  as  the  defendants  admit- 
ted the  bond  and  pleaded  pay- 
ment, the  burden  of  proof  of 
such  pajrment  lay  on  them.  Suv- 
ji  bin  Satu  v.  Pdtlu  and  Mahadu 
hin  BMrn A.C.J.  139 

See  Civil  Procedure  Code,  Sec  7. 

BYE-LAW. — iS^ee  Acts,  Construction 

OF.     Municipal  Rules,  2. 

CALLS. — 8ee  Indun  Succession  Act, 
Sec.  282. 

CALLS,  LIABILITY  OF  INSOL- 
VENT  TO  PAY.— See  Personal 
Discharge. 

CALL-ORDER. — See  Foreign  Judg- 
ment. 

CARRYING  ON  OF  BUSINESS.— 
See  Letters  Patent  op  High  Court 
OP  Bombay,  Amended  (1865),  Cl.  12. 
2— vol.  viii. 


CARRYING  ON  BUSINESS  FOR 
AND  IN  THE  NAME  OF  PRIN- 
CIPAL. — See  Service  op  Summons. 

CAUSE  OF  ACTION— 

A  suit  by  one  of  the  M^h^  of  a 
village  against  his  fellow-Mahirs 
to  establish  his  right  to  share  in 
the  M^ars'  perquisites,  such  as 
the  carcasses  of  dead  animals,  ^., 
will  He,  though  such  a  claim  be 
not  tenable  against  the  ryots  virho 
may  have  ovmed  such  animals 
when  alive.  Telldpd  valad  Bhi- 
7n&p&  et  al.  v.  Mdnkia A.C.J.  27 

See  Letters  Patent  op  High  Court 
OP  Bombay,  Amended (1 865), Cl.  12. 

CAUSE  OF  ACTION  HEARD  AND 
DETERMINED— 

The  plaintiff  sued  to  recover  certain 
land,  on  the  ground  that  he  had 
been  forcibly  dispossessed  of  it  by 
the  defendant.  As  the  plaintiff 
did  not  prove  the  alleged  dis- 
possession, his  claim  was  rejected, 
but  the  Court  suggested  that  ho 
might  recover  in  a  fresh  suit, 
treating  the  defendant  as  a  trustee, 
and  offering  to  make  certain  pay- 
ments to  him.  The  plaintiff  then 
filed  a  fresh  suit,  framing  it  iu  the 
manner  indicated  by  the  Court. 

Held.  That  the  latter  suit,  being 
based  on  a  different  cause  of  action 
from  the  former,  was  not  barred, 
and  that  the  question  at  issue 
between  the  parties  was  not  res 
judicata,  Bhisto  SJiankar  Fdtil  v. 
BdmcJiandrdrav  Ba^liwidth  Jahd" 
girddr A.C.J.   89 

CAUSING  EVIDENCE  OF  CRIME 
TO  DISAPPEAR— 

SevfMe,  A  person  cannot  be  convict- 
ed,  under  Sec.  201  of  the  Penal 
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Code,  of  cansing  evidence  of  the 
cominiflflioii  of  an  offence  by  liim- 
self  to  disappear,  nor  can  be  be 
convicted  of  the  abetment  of  snoh 
an  act  (per  Idoyd  &  KemhaM,  JJ.). 
Beg,    V.  Kashindth  Dinkar  ei  al. 

CB.  CA.  126 

CERTIFICATE— Sea  Alienation  bt 
Natubal  Guabdian. 

CERTIFICATE  OF  HEIRSHIP.— 
Bee  Legal  Repbesentative  of 
Hindu',  2. 

CERTIORARI.— iSee  Removal  op 
Cause  fbom  Smai^i  Cause  Coubt. 

CHAMPERTY.— iSeaMAiNTBNANCE,  1. 
CHAROE. — See  Altebkativb  Chaboe. 
CHARTER    OF    THE     SUPREME 

court- 
Sec.  29 O.C.J.  241 

Sec.      41. — See     Sequesteation, 

Wbit  op O.C.J.  240,  241 

Sec.  44 cb.  ca.  93,  94 

CHIRDA'     HAKS.— See    Pbbscbif- 

TION,  2. 

CIVIL        PROCEDURE       CODE. 

o.cj.  137,  176 

Sbc.  1 A.C.J.  95, 186 

Sec.  2. — See   Cause    op  Action 

HEABD  AND  DETEBMINED. 

Sec.  7— 

In  applying  the  provisions  of  Sec.  7 
of  the  Code  of  Civil  Procedure,  the 
first  thing  to  be  considered  is  whe- 
ther the  canse  of  action  in  the 
second  snitis  the  same  as  the  canse 
of  action  in  the  first.  If  the  canse 
of  action  be  the  same,  the  second 
suit  is  barred  in  respect  of  any 
portion  of  the  claim  omitted  from 
the  first  suit;  but  not  otherwise. 
Accordingly,  where  the  plaintiff,  as 
a  member  of  an  undivided  Hindd 


fiunily,  sued  for  a  sha]«  of  a  \itr* 
ticular  portion  of  the  Bianily  pro- 
perty, leaving  the  rest  undivided, 
and  his  suit  was  rejected,  as  it  had 
not  been  brought  for  his  whole 
fihare,  it  was  held  that  this  suit  was 
no  bar  to  a  second  suit  to  have 
the  whole  property  divided^  as  the 
causes  of  action  in  the  two  suits 
Were  entirely  distinct. 

In  a  suit  for  partition  of  heroditary 
properiy,  it  is  not  necessary  for  the 
plaintiff  to  trace  back  his  genealogy 
to  the  original  grantee,  and  to  prove 
that  no  other  descendant  of  that 
grantee  except  himself  and  the  de- 
fendants are  in  existence.  It  is 
sufficient  for  him  to  show  that  he 
and  they  are  the  only  representa- 
tives of  the  person  who  last  held  the 
property.  If  others  claim  a  share, 
it  is  for  them  to  show  that  they 
have  any  rights  which  operate  to 
restrict  the  plaintiff's  prim^  facie 
right  to  treat  such  property  as  tbe 
exclusive  property  of  himfffiyf  and 
the  defendants. 

There  is  no  objection  to  theawaid  of 
mesne  profits  or  interest  dming 
the  whole  period  for  which  a  suit 
is  pending,  however  long  that 
period  may  be.  K&k^i  bin  Sdnoji 
et  al.  V.  Bupuji  bin  Mddkavriv, 
*  A.C.J.  205 

See  C^usE  of  Action  heabb  and 

DETEBMINED.  OmISSION        OF 

MOBTGAOED  LaNDS  FBOM  ClAIM. 

Sec.  15. — See  Declabatobt  De- 

CBEB. 

Sec.  1 7,  Cl.  2.— See  Sbbvice  or 

Summons. 

Sec.  26 .^^....o-cj.  89, 109 

Sec.  36 o.qj.  98, 101 
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Sec.  78. — See  Pbacticb. 

Sbc.  81. — See  Attachmbnt  bepobe 
Judgment. 

Sec.  83 o.c.j.30,  33,35,  36 

Sbc.  85 o.cj.  33,  36 

Sec.  97 a.c.j.  231 

Sec.  104. — See  Legal  Bepeesen- 
TATivE  OP  Hindi/,  1. 

Sec.   119. — See  Ex  pabtb  Judo- 

MENT. 
OEC.  Lot,  ...•••••■•■••••.••  A.C.J.  XUX 

Sec.  200 o.cj.  35 

Sec.  201 o.cj.  35 

Sec  203. — See  Legal  Bepbesen- 
tativb  op  Hindi/,  1.    o.cj.  35. 
Sec  205.     o.cj.  35,  36,  157 ; 

A.C.J.  151 

Sec  210. — See  Legal  Bepbesen- 

TATiVB     OP   Hindu',   1.     o.cj. 

154, 157 

Sec  223... •!»•••  A.C.J.  59,  60 

Sec  230 a.cj.  56,  60 

Sec  232  TO  239 o.cj.  37 

Sec  246.  —  See   Limitation,    1. 

PUBCHASER  op  LaND  POB  YaLUE. 

A.CJ.  114, 116, 179,  226. 

Sec  247 a.cj.  226 

Secs.  249  AND   259. — See  Legal 
Bepbesentative  op  Hindu',  1. 

Secs.  284  to  295....ui.o.c.j.  34,  36 

Secs.  285  and  286 o.cj.  34 

Secs.  287,  288,  and  296.   o.cj.  35 
Sec  327. — See  Award,  1. 

Sec  348 a.cj.  136 

Sec  350 a.cj.  230 

Sec  376 a.cj.  219 

Secs.  377  and  378    a.cj.    49 

Sec  387. — See  Cause  .  op  Action 
Heard  and  Determined. 


Chap.  IV o.cj.    35 

CLAIM  POB  ACCOUNT  BY  BE- 
PBESENTATIVE  OF  DfiCEAS- 
ED  PABTNEB  AGAINST  THE 
SUBVIVINa  PABTNEBS.— Sea 
Limitation,  2. 

COLLECTOB'S  OBDEB  FOB 
SALE. — See  Sale  op  Land  by  non- 
JUDICIAL  Order  op  Cololectb. 

COMMISSION  UPON  SALES— 

• 

By  an  agreement,  made  on  ih&  lOUi 
of  Jannary  1857,  between  E.  N. 
and  seyeral  other  persons,  it  was 
agreed  that  they  shonld  form  a 
copartnership  for  the  pnrpose  of 
erecting  a  mill  for  the  mann&ctnre 
of  yam.  The  capital  of  the 
partnership  was  fixed  at  Bs. 
3,00,000,  divided  into  100  shares 
of  Bs.  3,000  each. 

By  the  4th  danse  of  the  agreement 
it  was  provided  that,  in  return  for 
the  trouble  K.  N.  had  been  at  in 
establishing  the  factory,  *' what- 
ever cotton  had  to  be  purchased 
for  the  factory,  K.  N.  was  to  pur- 
chase, and  whatever  yam  shonld 
be  made  in  the  &ctory,  K.  N.  was 
to  sell,  and  for  whatever  he  shonld 
sell  on  accoont  of  the  factory  he 
was  dnly  to  receive  from  the 
copartnership  his  commission  at 
the  rate  of  5  per  cent,  during  his 
lifetime ;"  and  it  was  also  provided 
that  though  the  purchases  and 
sales  by  the  copartnership  should 
not  be  made  through  K.  N.,  '*  yet 
upon  the  whole  amount  of  the 
sales  the  copartnership  was  duly 
to  pay  5, per  cent,  to  K.  N.  during 
hie  lifetime.^* 

The  ffkctory  was  built,  and  its  machi- 
nery procured  and  set  up,  by  K.  N., 
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and  both  financially  and  othearwise 
the  &ctory  was  wholly  managed  by 
hinr.  Shortl/ after  it  commenced 
to  work,  it  was  found  that  the 
copartnership  had  expended  all  its 
capital  and  was  heavily  involved  in 
debt — ^incurred  by  K.  N.  without 
the  sanction  of  his  copartners — 
and  that  the  factory  was  working 
at  a  loss ;  and  at  the  suit  of  some 
of  them,  but  against  the  consent 
of  K.  N.  and  a  minority  of  the 
copartners,  the  copartnership  was 
ordered  to  be  dissolved.  K.  N. 
then  claimed  to  be  entitled  to 
compensation  for  the  loss  of  the 
commission  he  should  have  earned 
upon  the  sale  of  the  yam  of  the 
fiictory  during  his  lifetime. 

Held,  That  he  was  not  so  entitled ; 
that  as  between  his  copartners  and 
K.  N.  there  was  no  obligation  on 
the  former  to  subscribe  more 
capital  after  the  original  capital 
of  the  copartnership  had  been 
exhausted,  and  that  there  was  no 
implied  covenant  on  the  part  of 
the  copartnership  to  continue  to 
work  the  fiwstory  in  order  that  K. 
N.  should  be  in  a  position  to  earn 
his  commission  during  his  lifetime. 

Distinction  between  right  to  com- 
pensation for  loss  of  fixed  wages, 
and  right  to  compensation  for  loss 
of  commission,  pointed  out. 

Imputations  of  fraud  should  be  dis- 
posed of  at  the  hearing,  and  should 
not  be  lefl  open  to  be  proved 
before  the  Master  on  the  taking  of 
accounts. 

When  a  partnership  is  wound  up  by 
the  Court,  all  questions  arising  be- 
tween the  partners  out  of  the  part- 
nership transactions  should  be  dis- 


posed of  in  the  winding-up  snit. 
IMbUi  VaUabhhMi  et  cd.  v.  A^ 
vasji  NundbMi  et  al o.CJ.  209 

COMPENSATION.— See    Puechaseb 

BONA  FIDE  WITHOUT  NoTICE. 

COMPENSATION  FOR  LOSS  OP 
COMMISSION.— See  Cowiissiox 
UPON  Sales. 

COMPENSATION  TO  FAMILY  OF 
DECEASED— 

Measure  of  damages  to  be  giyen 
(under  Act  XIU.  of  1855)  to  the 
^Ekmily  of  a  person  whose  death 
has  been  wrongfully  caused,  consi- 
dered. 

English  cases  bearing  upon  the  sob- 
j ect  discussed  and  applied.  Bata n- 
hui  V.  The  Great  Indian  Peninsula 
Raihvay  Company o.cj.  130 

COMPLAINT.— 5ee  Stamp. 

COMPLAINT,  PROCEEDINGS  ON. 

— See  Vakil's  Right  to  appeae  for 
Complainant. 

COMPLAINT  UPON  OATH— 

In  cases  in  which  the  police  cannot 
arrest  without  a  warrant,  a  war- 
rant cannot  be  legally  issued  bj 
a  Magistrate  except- on  a  complaint 
made  upon  oath  (or  under  the 
provisions  of  Sec.  68),  whether 
the  Magistrate  issuing  the  war- 
rant is  authorised  to  entertain 
cases,  either  on  complaint  pns 
ferred  directly  to  himself,  or  on 
the  report  of  a  police  officer,  under 
Sec.  66  of  the  Criminal  Proccdnre 
Code,  or  not. 

The  report  of  a  police  officer  referred 
to  in  the  above  section  means,  not 
any  communication  made  bj  a 
police  officer,  but  the  formal  report 
drawn  up  under  Sec.  155  of  the 
Criminal  Procedure  Code,  in  cases 
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in   which  the  police  may  arrest 
without  warrant.  Beg.  v.  Jufar  AIL 

OB.  CA.  113 

COMPUTATION    OF  PERIOD  OF 
LIMITATION.— iSfee  Limitation,  3. 

CONDITIONAL  PARDON— 

A  conditional  pardon  was  tendered 
to  and  accepted  by  the  accused. 
He  then,  on  solemn  affirmation, 
made  a  statement  before  the  com- 
mitting Magistrate  in  which  he 
criminated  himself  and  two  other 
persons.  Three  days  afterwards 
he  voluntarily  came  forward  and 
made  on  solemn  affirmation  another 
statement,  in  which  he  retracted 
and  contradicted  what  he  had  said 
in  his  former  statement.  The  con- 
ditional pardon  was  thereupon  can- 
celled, and  the  accused  was  put 
upon  his  trial. 

Held  that  the  first  statement  was  ad- 
missible as  evidence  against  the 
accused,  under  Sec.  32  of  Act  II. 
of  1855.     Beg,  v.  AlilJud  MifluU 

CB.  CA.  103 

CONFESSION— 

Although  the  averment  on  the  record 
of  a  Magistrate  by  whom  a  prisoner 
is  tried,  that  the  accused,  before 
making  a  confession,  was  warned 
tliat  it  was  optional  with  him  to 
answer  the  question^  put  to  him 
or  not,  is  on  appeal  conclusive  as 
to  the  fact  of  such  a  warning  hav- 
ing been  given,  it  is  not  conclusive 
to  show  that  such  a  confession  has 
not  been  made  under  the  influence 
of  fear  engendered  by  previous 
maltreatment,  or  is  not  otherwise 
valueless. 

Allegations,  made  in  a  regular  and 
proper  manner  before  a  Sessions 


Court  on  appeal,  that  a  confession 
made  by  the  accused  before  the 
Magistrate  who  tried  the  case  was 
made  under  such  circumfitances  as 
to  preclude  its  admissibility  in,  or 
diminish  its  value  as  evidence, 
should  receive  due  attention  and 
be  inquired  into,  A  Sessions 
Court  refusing  to  make  such  in- 
quiry commits  a  grave  error  in  law 
and  proc^ure. 

Upon  an  inquiry  w^hich  the  High 
Court  directed  the  Session  Judge 
to  make  into  such  an  allegation, 
the  prisoners  were  ordered  to  be, 
and  were,  solemnly  affirmed,  and 
the  prosecution  neither  objected 
to  the  form  of  the  order  nor  to  tho 
affirmation  of  the  prisoners,  and 
moreover  cross-examined  them,  but 
objected  to  their  evidence  being 
used  upon  the  return  of  the  inquiry. 
It  was  held  that  the  objection, 
though  possibly  good  if  taken  in 
time,  was  too  late,  and  that  the 
evidence  of  the  prisoners  might  be 
used,  whether  the  order  directing 
them  to  be  affirmed  was  correct  or 
otherwise. 

Where  during  such  an  inquiry  the 
Sessions  Judge  accorded  his  sanc- 
tion to  the  prosecution  for  perjury 
of  some  of  the  witnesses  who  de- 
posed on  behalf  of  the  prisoners, 
the  High  Court  considered  such  a 
proceeding  improper,  and  eminent- 
ly calculated  to  defeat  the  object 
of  the  inquiry.  Beg.  v.  Kdshindth 
Binhar  etal or.  CA.  126 

See  Conditional  Pardon. 

CONSENT  OF  KINSMEN  OF  HUS- 
BAND. — See  Adoption  by  Widow, 
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considBration,  failure  op. 

— See  MOHET  PAID    UVBBB  A  MiSTAKK 
OTDUC^  BT  FbjlUD. 

CONSTEUCTIVE  INHABITANCY. 

— Bee  Skqubstbatiov,  Writ  of. 

CONTINUBD  VOLUNTARY  PAY- 
MENTS.--i9ee  Prescbiftion,  2. 

CONTINUING    TRESPASS.  —  See 
Ihjuhction* 

CONTRACT— 

Where  a  prmcipal  instructed  his 
agent  to  enter  into  a  contract  for 
the  deliyeiy  of  cotton  at  the  end 
of  Kirtik,  bnt  the  agent  entered 
into  a  contract  for  the  deliveiy 
thereof  hj  the  middle  of  that 
month : 

It  was  held  that  the  agent  exceeded 
his  authority  in  soch  a  manner  es 
to  exempt  the  principal  from  liabi- 
liiy  npon  the  Contract. 

Though  the  objection  assigned  by  a 
principal  for  repudiating  a  contract 
at  the  time  of  Bach  repudiation  be 
unfounded,  ha  is  not  precluded 
from  Bubsequentiy  availing  himself 
of  ojher  yalid  objections. 

A  custom  which  aUows  a  broker  to 
deviate  from  his  instructions  is 
unreasonable,  and  the  courts  of 
law  will  not  enforce  it.  ArlApd 
Ndyak  v.  Na/rei  Keshavji  a/nd  Go. 

A.C.J.  19 

COPPER. — See  Acts,  Consteuction 

OF. 

COSTS— 

1.  Unless  the  order  of  a  lower  court 
in  awarding  costs  be  contrary  to 
law,  no  special  appeal  will  lie 
against  such  order. 

Amir  Sdheh  v.  Jamsedji  (4  Bom.  H. 

C.  Rep.f  A.  C.  J.  41}  followed. 


SenMe,  A  regular  af^peal  in  reqKct 
of  costs  win  not  lie  where  there 
has  been  bond  fide  care  and  discre- 
tion exerrased  on  the  part  of  ilie 
oourt  below.  Desifi  Lakkm^  r. 
Bhan&tMe  NiunAamdik.  A.C  J.  100 

2.  As  a  general  rule,  an  af^pesl  in 
reqpect  of  coeiB  will  only  be  enter- 
tained in  cases  in  which  no  discre- 
tion has  been  fiairly  exeicised  qxB 
the  question^  and  the  dedsian  of 
the  Court  below  has  proceeded 
upon  mistake  or  misapprehensioiL 

Where  Jxmd  fide  care  and  discretion 
have  been  exercised,  no  appeal  in 
respect  of  costs  should  be  aUowed, 
and  the  question  whether  sacb 
discretion  has  been  well  or  ifl  ex- 
ercised should  not  be  entertained. 
Keshcmrdiv  Krishna  Joshi  v.  Blu^ 

• 

vdnji  bin  Bdhdji AXJ.  142 

See  CmtL  Psocbddbb  Codk,  Ssc.'  7. 

COSTS  INCURRED  IN  A  POSSES- 
SORT  SUIT.— See   Ma'miatdi'k's 

COUBT. 

COUNSEL.— SeePEmLBGB  or  Spbwh 

COURT  FEES'  ACT,  Sch.  H^  No.  11.  * 
— See  Award,  1. 

CREDIBLE  INFORMATION—  . 

The  report  of  a  Subordinate  Magis- 
irate,  although  it  is  credible  infor- 
mation (fa  which  a  Magistrate  of 
the  District  woald  be  justified, 
under  Sec.  280  of  the  Code  of  Cri- 
minal Procedure,  in  issuinga sum- 
mons, is  not  evidence  on  which  be 
can  properly  arrive  at  a  oondnsum 
that  the  accused  is  likely  to  cause 
a  breach  of  the  peace. 

Sees.  287  and  288  of  the  Code  re- 
quire that  evidence  in  such  a  case 
shall  be  recorded,  and  if  none  is 
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fortHcoming,  eecnrity  to  keep  the 
peace  shotdd  not  be  demanded. 
Beg,  y.   Irdpd  bin  Baeapj^  et  al. 

CE.  CA.  162 

CRIMINAL  INTIMIDATION— 
Where  the  accosed  went  to  the  com- 
phunant)  the  brother  of  an  adnit 
woman)  and  told  him  that  he  had 
come  from  the  SarldLr  and  would 
get  him  six  monthfi'  imprisonment 
if  he  (the  complainant)  did  not  let 
his  sister  go : 

Seld  that  these  words  did  not  con- 
stitute either  criminal  intimidation, 
within  the  meaning  of  Sec.  503  of 
the  Indian  Penal  Code  (there 
haying  been  no  threat  of  an  vnjwry 
in  the  sense  of  the  Gode)>  or  any 
other  offence  known  to  the  law. 

Where  there  i^  anything  pecoliar  in 
the  circnmstances  of  a  case,  a  cri- 
minal appellate  oonrt  should  notice 
it,  eyen  when  such  court  confirms 
the  conyiction  by  the  court  which 
tried  the  accused.  Beg,  y.  M(yrohd 
Bhdskarji... CE.  CA.  101 

CRIMINAL  PROCEDURE  CODE— 

Sic.  4 CB.  CA.  83 

Sic.  21  ...., OR.  CA.  60,  83, 122 

Sec.  22   cb.  ca.  122 

Sbc.  23 A.C.J.  203 

Sbc.  26 ,,...CB.  CA.  83 

Secs.  65  AND  66  ....A.C.J.  203 

Sbcs.  66  A,  68,  AND  156.— See  Com- 
plaint UPON  Oath. 

Secs.  166  to  168  cb.  ca.  26,  30 

Sec.  167. — See  Sanction  por  Pbo- 

SECUTION  BY  LoCAL  OOVEBNICENT. 

Shc.  169. — See  Sanction  pob  Pbo- 
SBCirriON CB.  ca.  29,  30 

Sbc.  170. — See  Sanction  to  Pbo- 
sbcutb...., CB.  ca.  25,  26 


Sbc.  171 CB.  CA,  30 

Sbc.  180.— See  Vaki'l's  Right  to 
APPBAB  fob  Complainant. 

Sec.  203   cb.  dA.  105, 106, 108 

Sbc.  204 cb,  ca.  151 

Secs.  209  and  2lh—See  Condi- 
tional Pabdon. 

Sec.  242. — See  Altebnative  Csaboe. 

Sbc.  244 ....: cb.  ca.  29,  314 

Sec.  248 cb.  ca.  113 

Sec.  259 ...a.c.j.  203 

Secs.  280,  287,  and  288.— i9ee  Cbb- 
dible  Infobmation. 

Secs.  308  and  311.— See  Obdeb  bt 
Maoistbate  pob  REMoyAL  op 
Building,  Ac.  pbom  Public  Place. 

Sec.  316. — See  Maintenance-Obdeb. 

Sec.  317 cb.  ca.  124 

Sec.  359 cb.  ca.  123 

Sec.  373 cb.  ca.  151 

Sec.  404 ..cb.  ca.  21,  33 

Sec.  426 cb.  oa.  141, 158 

Sec.  429 cb.  ca.  102 

Sec.  482 xcj.  203 

Sec.  433 cb.  ca.  9 

Sec.  434  cb.  ca.  12, 124, 125 

CROWN      PROSECUTOR.  —  See 

Public  Pbosecutob. 

CUSTOM.— iSfee  Contbact. 

DEATH  CAUSED  BY  NEGLI- 

GBNCE.  —  See   Compensation    to 
Familt  of  Deceased. 

DEBTOR'S  LIABILITY  TO  SB- 
COND  PAYMENT.— See  Legal 
Repbbsentative  of  Hindus,  2. 

DECLARATORY  DECREE— 

A  suit  to  be  declared  vadll,  or  elder, 
ajnong  the  holders  of  a  pdHlki 
watan  will  not  lie,  as  upon  such 
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ESTOPPEL.— iSce     Landlord     and 
Tenant. 

EUROPEAN  BRITISH   SUBJECT. 

— See  Native  States,  Offence  in. 

EVIDENCE— 

A  yoimg  Br&hman  widow  was  con- 
fined of  a  child.  The  chief  con- 
stable of  pohco,  acting,  as  he 
stated,  on  infonnation  that  the 
accnsed  was  about  io  kill  a  baby, 
went  to  search  her  honse  with  a 
nnmber  of  men,  and  found  her 
lying  on  the  first  floor,  and  dis- 
covered on  the  second  floor  a 
living  new-bom  child  wrapped  np 
in  a  cloth  with  a  cooking-pot 
turned  over  it. 

The  Session  Judge  convicted  the 
accused  of  attempt  to  murder. 

The  High  Court  on  appeal  reversed 
the  conviction,  on  the  ground  that 
the  evidence  was  insufficient  to 
support  it. 

It  waa  also  held  in  this  case  that  the 
chief  constable's  statement,  that 
he  "had  information  that  the 
accused  was  about  to  kill  the  baby," 
was  most  improperly  admitted  as 
evidence  against  the  accused. 

Action  of  the  police  censured. 

When  a  person  abets  the  commission 
of  an  offence  and  is  present  at  the 
time  when  it  is  committed,  he 
should  be  tried,  under  Sec.  114  of 
the  Indian  Penal  Code,  for  the 
same  offence  as  the  principal.  Beg, 
V.  Chim6 CB.  CA.  164 

See  Admission  made  in  a  Deposition. 
Conditional  Pardon.  Confession. 
Credible  Information.  False  Evi- 
dence. Readiness  and  Willing- 
ness of  Vendor  to  deliver. 


EXCLUSIVE  COLLECTION  BY 
ONE  KABTILA'YATDA'R.-&f 
Prbscbiftion,  3. 

EXECUTION— 

An  application  for  the  execation  of 
a  decree,  though  made  witliin 
three  years  firom  the  date  of  a  {m>- 
vious  application,  is  barred  under 
Sec.  20  of  Act  XTV.  of  1859,  if 
the  previous  application  were 
barred,  even  though  execution  was 
allowed  to  isssue  on  such  applica- 
tion.     Oopdl  Oovind    v.  Oanetk 

XejTH€Uf,9m ••« ••••••••••••••••••A.Cw.  *> I 

See  Attachhbnt  aqainst  Pibsos  ok 
Goods. 

EXECUTION  AGAINST  HUS- 
BAND— 

Omamenta  on  the  person  of  a  Hindu 
virife,  if  forming  partofher*^*iA<i«i 
cannot  be  taken  under  an  execu- 
tion againt  her  husband.  On  0(^ 
tain  occasions,  however,  thehos- 
band*may  take  them,  but  the  rigiit 
is  personal  to  him.  Tukiram  bin 
Bdmkrishna  v.  QuiUji  hin  Jfti^y'- 

A.C.J.  121^ 

EX  PARTE  JUDGMENT— 

A  Judge  has  no  jurisdiction  to  grant 
an  application,  made  by  a  defend- 
ant against  whom  an  ex  part^ 
judgm^t  has  been  passed,  to  set 
aside  the  judgment  after  the  expi- 
ration of  the  thirty  days  aUowed, 
by  Sec.  119  of  the  Code  of  Civa 
Procedure,  for  making  such  ampli- 
cations. 

Such  an  application  must  be  made 
within  thirty  days  after  the  jir<t 
process  for  enforcing  the  judgment 
against  such  defendant  has  bct-^ 
executed. 
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and  that  six  years*  arrears  of  sach 
dedactions  could  be  recovered 
under  Sec.  i.,  cl.  16,  of  Act  XIV. 
of  1859.  Eangohd  Ndik  bin  2W- 
gJwbd  V.  Tho  Collector  of  Batndgiri. 

A.CJ.  107 

DISCRETION.  —  See     Costs,  1,   2. 
Indian  Divorce  Act,  Sec.  14 

DISOBEDIENCB   OF  ORDER  IS- 
SUED BY  MAHA'LKARI— 

A  Mahdlkari  invested  with  the 
powers  of  a  2nd  Class  Subordinate 
Magistrate  cannot  issue  a  summons 
under  Sec.  8  of  Act  XI.  of  1843, 
norcan  a  person  beconvicted  under 
Sec.  174  of  the  Indian  Penal  Code 
for  having  disobeyed  such  a  sum- 
mons so  issued.  Beg.  v.  VenJcoji 
Bhaskar   CB.  CA.  19 

DISSOLUTION  OF  MARRIAGE.— 

See  Indun  Divorce  Act,  Sec.  14. 

DISTRIBUTION  OF  ASSETS.— See 
Indian  Succession  Act,  Sec.  282. 

DIVORCE  OF  WIFE  BY  HUS- 
BAND. — See  Maintenance  by  Mu- 
lUMAiADAN  Husband. 

DOOR,  LIGHT  ADMITTED  BY.— 

See  Mandatory  Injunction. 

EASEMENT.  —  See  Mandatory  In- 
junction.   Prescription,  1. 

ENGLISH  COMPANIES'  ACT, 
1862.  —  See   Foreign     Judgment. 

osj".  21,  22,  25,  26,  27 
Sec.  75......JK...0.C.J.  126, 127, 128 

Sec.  76 o.cj.  127 

Sec.  17.  o.cj.  124, 126, 127, 128, 129 

EQUITABLE      ASSIGNMENT 

PRIOR  TO  ATTACHMENT.— iSee 
Attacument  of  Debt. 

EQUITY  OF  REDEMPTION- 
3 — vol.  viii. 


R.  mortgaged  certain  land  to  A.  in 
1844,  stipulating  that  if  he  (R.) 
failed  to  pay  a  moiety  of  the  mort- 
gage-money within  three  years, 
or  wholly  redeem  within  five  years, 
from  the  date  of  the  mortgage,  tho 
property  mortgaged  should  bo  con- 
sidered as  sold  to  A.  The  property 
remained  in  tho  possession  of  R. 
till  1847,  at  tho  end  of  which  ho 
gave  it  into  the  possession  of  A,  R. 
then  believing  that  he  had  thereby 
lost  all  right  to  the  property. 
Subsequently  to  1847  the  property 
changed  hands.  Tho  absolute 
right  was  first  sold  in  1855,  and 
then  on  two  occasions  in  1862. 
At  this  time  R.  did  not  raise  any 
objection  to  the  property  being 
sold,  although  he  was  folly  awaro 
of  the  fact. 

R.  had  also  admitted,  in  a  suit 
brought  against  him  in  1850  by 
A.,  that  ho  had  sold  the  land  to  A. 

In  a  suit  brought  by  R.  against  A.  in 
1867,  to  redeem  the  mortgaged 
property : 

Held  (following  tho  decision  in  S.  A. 
No.  299  of  1864)  that  R.  was  en- 
titled  to  redeem  tho  property. 

B^eld  also  that,  under  the  peculiar  cir- 
cumstances of  this  case,  the  court 
would  not  be  justified  in  calling 
upon  tho  mortgagees  to  furnish 
accounts  of  the  rents  and  profits 
on  the  one  hand,  and  of  the  prin- 
cipal and  interest  on  the  other. 

Interest  on  tho  value  of  improvements 
mode  since  tho  time  the  property 
came  into  the  hands  of  A.  dis- 
allowed.     B4tnsJi€t    Bachunhel    v. 

m 

Pandharindth a.c. J .   2')t) 
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Tenant. 
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EUBOPEAN  BRITISH  SUBJECT. 

— iSee  Native  States,  Offence  in. 

EVIDENCE-. 

A  jonng  Br&hmaa  widow  vna  con- 
fined of  a  child.  The  chief  con- 
stable of  poh'ce,  acting,  as  he 
stated,  on  information  that  the 
accnsed  was  about  io  kill  a  baby, 
went  to  search  her  house  with  a 
nnmber  of  men,  and  found  her 
lying  on  the  first  floor,  and  dis- 
covered on  the  second  floor  a 
living  new-bom  child  wrapped  np 
in  a  cloth  with  a  cooking-pot 
tnmed  over  it. 

The  Session  Jndge  convicted  the 
accnsed  of  attempt  to  murder. 

The  High  Court  on  appeal  reversed 
the  conviction,  on  the  ground  that 
the  evidence  was  insufficient  to 
support  it. 

It  was  also  held  in  this  case  that  the 
chief  constable's  statement,  that 
he  "had  information  that  the 
accused  was  about  to  kill  the  baby," 
was  most  improperly  admitted  as 
evidence  against  the  accused. 

Action  of  the  police  censured. 

When  a  person  abets  the  commission 
of  an  ofience  and  is  present  at  the 
time  when  it  is  committed,  he 
should  be  tried,  under  Sec.  114  of 
the  Indian  Penal  Code,  for  the 
same  offence  as  the  principal.  Beg. 
V.  Chifn6 CR.  CA.  164 

See  Admission  hade  in  a  Deposition. 
Conditional  Pardon.  Confession. 
Credible  Information.  False  Evi- 
dence. Readiness  and  Willing- 
ness OF  Vendor  to  deliver. 


EXCLUSIVE    COLLECTION    BY 
ONE    KABULATATDA'R.-Sec 

PRBSORIPnON,  3. 

EXECUTION— 

An  application  for  the  execution  of 
a  decree,  though  made  within 
three  years  from  the  date  of  a  pre- 
vious application,  is  barred  under 
Sec.  20  of  Act  XIV.  of  1859,  if 
the  previous  application  were 
barred,  even  though  execution  vas 
allowed  to  isssue  on  sndi  ^plica- 
tion. Oopdl  Qovind  v.  Oanesk 
Tejmal jlc  J.  97 

See  Attachment  againht  Person  oe 
Goods. 

EXECUTION      AGAINST     HUS- 
BAND— 

Ornaments  on  the  person  of  a  Hindu 
wife,  if  forming  part  of  her  jfntfAafl, 
cannot  be  taken  under  an  execu- 
tion againt  her  husband.  On  car- 
tain  occasions,  however,  the  hus- 
band'may  take  them,  but  the  nght; 
is  personal  to  him.  Tuk6rm  bin 
Edmkrishna  v.  GunAji  Inn  MhMojL 

A.C.J.  129 

EX  PARTE  JUDGMENT— 

A  Judge  has  no  jurisdiction  to  grant 
an  application,  made  by  a  defesd- 
ant  against  wliom  an  ex  parte 
judgm^t  has  been  passed,  to  set 
aside  the  judgment  after  the  expi- 
ration of  the  thirty  days  allowed, 
by  Sec.  119  of  the  Code  of  Civil 
Procedure,  for  making  such  appli- 
cations. 

Such  an  application  must  be  made 
within  thirty  days  after  the  firfi 
process  for  enforcing  the  judgment 
against  such  defendant  has  licen 
executed. 
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Though  an  order  passed  for  setting 
aside  a  judgment  is,  on  the  merits 
of  the  application,  final,  yet  where  a 
Civil  Court  makes  an  order  setting 
aside  an  ex  pwrte  judgment  on  an 
application  presented  after  the 
period  allowed  bj  law  has  elapsed, 
an  appeal  against  that  order  will 
lie  on  the  ground  that  it  has  been 
made  without  jurisdiction.  Keshav^ 
r'tmvalad  Hvrdehaaid  etcU.Y.  Uurn^ 
Chandra  Trimbak  et  al.     A.C.J.   44 

EXTRADITION— 

Sec.  23  of  Act  VH.  of  1864  is  not 
repealed  by  the  Schedule  to  Act 
XVn.ofl862. 

The  treaty  of  the  6th  of  November 
1817  between  H.  H.  the  Giikvad 
of  Baroda  and  the  East  India  Com- 
pany provides  for  the  delivery 
npon  requisition  of  accused  persons 
to  H.  H.  the  G&ikvdd  in  a  manner 
olker  than  in  accordance  with  the 
provisions  of  the  sections  of  Act 
Vn.  of  1854  prior  to  the  23rd  sec- 
tion. The  latter  section  is,  there- 
fore, applicable  in  such  a  case. 

Semhle  that  Government  would  not 
be  justified  in  delivering  up  an 
accused  person  to  H.  H.  the  6aik- 
va4  without  holding  a  prelimin- 
ary inquiry  into  the  guilt  of  such 
accused.  • 

Where  a  warrant  issued  under  Sec. 
23  of  Act  VII.  of  1854  directed 
the  accused  person  to  be  delivered 
up  to  the  Resident  at  Baroda, 
without  showing  either  that  an  in- 
quiry  had  been  made,  or  was  about 
to  be  made,  the  Court  held  that  it 
was  not  therefore  invalid,  as  the 
presumption  was  that  the  accused 
was  to  be  delivered  up  to  the  Resi- 


dent  in  order  that  that  officer  might 
institute  such  an  inquiry  as  is  re- 
quired by  the  Act. 

A  warrant  issued  under  Sec.  23  of 
the  Act  should  recite  either  that 
an  inquiry  has  been  held,  or  is 
about  to  be  held,  with  reference  to 
the  guilt  of  the  accused.  Beg.  v. 
Sottter CR.  CA.  13 

FALSE  EVIDENCE— 

The  accused  was  convicted  of  inten- 
tionally giving  false  evidence  in 
a  judicial  proceeding,  in  having,  as 
a  witness  therein,  made,  on  solemn 
affirmation,  a  false  statement.  The 
proceedings  in  the  trial  at  which 
the  alleged  false  evidence  was 
given  were  subsequently  annulled, 
in  consequence  of  the  sanction  for 
the  prosecution  being  insufficient. 

Held  that  the  conviction  of  the  ac- 
cused must  be  reversed,  as  the 
fjftlse  statement  was  not  made  in  a 
stage  of  a  judicial  proceeding. 

The  proceedings  in  a  criminal  trial, 
when  necessary  to  be  proved, 
should  be  proved  by  their  produc- 
tion.   Beg,   V.  Bttvji  vaXad  Tuju, 

CR.  CA.  37 

FALSE  STATEMENT— 

When  an  ofience  under  Sec.  193  of 
the  Indian  Penal  Code  is  establish- 
ed, a  conviction  under  Sec.  181  is 
illegal. 

When  the  accused  made  on  solemn 
affirmation  a  statement  before  an 
Income  Tax  Commissioner  which 
statement  the  accused  knew,  or  had 
reason  to  beUeve,  to  be  incorrect : 

It  was  held  that  such  statement 
amounted  to  the  ofience  of  giving 
false  evidence  in  a  judicial  proceed- 
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ing,  nnder  Sec.  193  of  the  Indian 
Penal  Code,  and  was,  therefore, 
notr  cognisable  by  a  Fnll  Power 
Magistrate,  as  it  could  not  be 
treated  as  constituting  an  offence 
triable  nnder  Sec.  181  of  the  Indian 
Penal  Code  (making  a  fiklse  state- 
ment to  a  public  servant).  Beg.  v. 
Daydlji  Endarji CR.  C A.  21 

FEMALE'S  RIGHT  TO  INHERIT.— 

See  Majmuda'bi  Watan. 

PILmG  OF  AWARD  MADE 
WITHOUT  INTERVENTION  OF 
COURT.— 5fee  Award,  1. 

FINAL  DISCHARGE— 

An  opposing  creditor  who  has  not 
filed  grounds  of  opposition  to,  or 
opposed,  the  personal  discharge 
(under  Sec.  47  of  the  Indian  Insol- 
vent Debtors'  Act)  of  an  insolvent 
trader,  can  nevertheless  come  in  and 
oppose  the  insolvent  trader's  ap- 
plication for  his  final  discharge 
under  Sec.  60  of  the  Act. 

The  grounds  of  such  opposition  may 
include  matters  which  might  have 
been  put  forward  as  grounds  for 
opposing  the  insolvent  trader's 
personal  discharge  under  Sec.  47 
of  the  Act,  and  need  not  necessar 
rily  bo  confined  to  matters  either 
not  known  at,  or  that  have  oc- 
curred since,  the  time  of  the  per- 
sonal discharge  being  granted.. 

The  Court,  in  considering  whether 
it  will  grant  or  refuse  to  an  insol- 
vent trader  his  final  discharge,  will 
take  into  consideration  the  whole 
course  of  the  mercantile  dealings 
of  the  insolvent  trader,  and  will 
not  confine  itself  to  his  conduct 
with  reference  to  the  opposing 
creditor    merely.     In  re    Pestanji 


Sli&purji  Kuka  and  BdaXji  SUpnrji 
K6kd o.CJ.  37 

FINALITY.— See  Forbios  Jcdgikxt. 

FISHING  -  STAKES,      REMOVAL 

OF. — See  High  Seas  within  thbee 

MILES  FBOM  SHORE. 

FORECLOSURE.— 5c«    Equitt    of 
Redemption. 

FOREIGN  JUDGMENT— 

The  Courts  in  India  treat  a  call-order 
made  by  the  Court  of  Chanoeiy  in 
England  upon  a  contributory  of  a 
company  registered  in  England, 
and  being  wound  up  under  the 
authority  of  the  Court  of  Chancery, 
as  a  foreign  judgment,  and  wiD  not 
allow  the.  liability  of  a  defendant 
sued  upon  such  order  to  be  dis- 
puted, unless  it  be  shown  that  ibe 
Court  had  no  jurisdiction  to  make 
the  order,  or  that  the  defendant 
had  no  notice  of  it,  or  that  it  is 
not  in  its  nature  a  final  order. 
Ths  London^  Bombayy  and  Medi- 
tercmean  Bank,  LvmUed,  v.  Eor- 
masji  Pestanji  Frdmji.     O.CJ.  200 

FORFEITURE.— 5ee  Ma'l  Land. 

"  FORTHWITH."— iSe«     Sequestra- 
tion. 

FOUND  GAMING.— iSee  GiMiso. 

FRAUD. — See  Commission  upon  Sale?. 
Monet     {>aid     undeb   a    Mistake 

INDUCED  BY  FeAUD. 

GA'IKVA'D  OF  BARODA"S  TEEA. 
TY. — See  Extradition. 

GAMING— 

A  warrant  issued  under  Sec.  58  of 
Act  Xin.  of  1856  should  be  ad- 
dressed to  some  one  or  more  In- 
spectors, and  not  generaJDj  to  "  bII 
Constables  and  Peaee  OflBcers." 
Where  aiwarrant  in  the  latter  form 
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was  executed  nndor  the  direction 
of  an  Inspector,  it  was  held  that 
the  error  in  the  form  of  the  war- 
rant was  merely  an  error  of  proce- 
dure, and  did  not  affect  the 
validity  of  the  conviction,  nnder 
Sec.  57,  of  persons  apprehended  in 
pursuance  of  the  warrant  so  exe- 
cuted. 

A  person  is  "  found  gaming,"  within 
the  meaning  of  Sec.  57  of  Act 
Xm.  of  1856,  who,  having  been 
seen  gaming  by  an  Inspector  of 
Police,  is  shortly  afterwards,  in  a 
place  adjoining  the  room  in  which 
he  was  seen  gaming,  apprehended 
by  Police  Constables  acting  under 
the  direction  of  such  Inspector. 
Reg.  V.  Ndnu  Moroji  et  al.  CE.  CA.  1 

GIVING  IN  ADOPTION  VICARI- 
OUSLY.—5ee  Stri'dhan. 

GOOD  FAITH.— iSee  Defamation. 

GRANT  BY  GOVERNMENT— 

Government  cannot,  by  issuing .  a 
subsequent  proclamation,  resume  a 
grant  made  by  a  previous  procla- 
mation, inasmuch  as  it  cannot,  any 
more  than  a  private  person,  with- 
out the  consent  of  the  donee, 
revoke  a  gift  actually  made.  The 
Collector  of  Batndgiri  v.  VyanhaU 
rdv  NiWSyan  Swve   a.c.j.  1 

GROUNDS  OF  OPPOSITION.— 5ee 

Final  Discharge. 

GUARDIAN  OF  A  WIDOWED 
DAUGHTER-IN-LAW.-  Seo  Ali- 
enation BY  Natural  Guardian. 

GUJARA'T,  CUSTOM  OF.— *S^ee 
Invasion  of  Privacy. 

HEARING  OF  SUIT.— 5ee  Practice. 

HIGH  COURT  RULES,  o.c.j.  137, 

138 


HIGH     SEAS    WITHIN    THREE 
MILES  FROM  SHORE— 

An  ofience  committed  on  Ihe  high 
seas  but  within  three  miles  from 
the  coast  of  British  India,  as  being 
committed  within  the  territorial 
limits  of  British  India,  is  punish- 
able under  the  provisions  of  the 
Indian  Penal  Code. 

The  ordinary  Criminal  Courts  of  the 
country  have  jurisdiction  over  such 
offences  by  virtue  of  the  Stat.  12 
&  13  Vict.,  c.  96,  BS.  2  and  3,  ex- 
tended to  India  by  Stat.  23  &  24 
Vict.,  c.  88. 

Semhle.  The  Governor  General  of 
India  in  Council  has  no  power  to 
legislate  for  offences  committed  on 
the  high  seas  outside  the  territorial 
limits  of  British  India,  though  he 
has  power  to  legislate  in  respect  of 
offences  committed  on  the  high 
seas  within  three  miles  of  its  coasts. 

Meaning  and  effect  of  Stat.  12  &  13 
Vict.,  c.  96,  ss.  2  and  3,  considered. 

The  Queefi  v.  Thorrupson  (1  Beng.  L. 
Rep.,  0.  Cr.  J.  1)  commented  on. 

Where  certain  of  the  inhabitants  of 
the  village  of  Manori,  in  the  Thdni 
District,  sailed  out  in  boats  and 
pulled  up  and  removed  a  num- 
ber of  fishing- stakes  lawfully  fix- 
ed in  the  sea  within  three  miles 
from  the  shore  by  the  villagers  of 
a  neighbouring  village  ;  it  ivds  held 
(I.)  that  a  Magistrate  F.  P.  in  the 
Thand  District  had  jurisdiction 
over  the  offenders ;  (H.)  that  the 
Indian  Penal  Code  was  the  sub- 
stantive law  applicable  to  the  case ; 
and  (HI.)  that  the  offence  amount- 
ed to  mischief  within  the  meaning 
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of   Sec8.  425    and  427   of   tliat 
Code.    Beg.  ▼.  Kaslyd  Band  ei  al. 

CB.  CA.  63 

IITNDU'  LAW.— See  Adoption.  Ad- 
option BY  Widow,  1, 2.  Execution 
AGAINST  Husband.  Jurisdiction.  Le- 
gal Repeesentattve  of  Hindu',  1. 
Maintenance,  2.    Mobtqage.   Stbi^- 

DHAN. 

HINDU^    WroOW.— See     Mainten- 

ance,  2. 
HINDU'     WIFE.  — See    Thept    op 

Palla'. 
IMPLIED  COVENANT.— iSfee    Com- 

mission  upon  Sales. 

IMPROPER  ADMISSION  OP 
POLICE  EVIDENCE.— iSee  Evi- 
dence. 

IMPROVEMENTS.- 5ee  Equity  op 
Redemption. 

INCOME  TAX  COMMISSIONER.— 

See  False  Statement. 
INDIAN    COMPANIES'  ACT.— See 

Personal  Dischaboe. 
INDIAN  DIVORCE  ACT,  SEC.  14- 

The  Conrts  in  India  will  adopt,  as 
a  gnide,  in  the  exercise  of  the  judi- 
cial discretion  in  granting  or  re- 
fusing a  decree  of  dissolution  of 
marriage  given  by  Sec.  14  of  the 
Indian  Divorce  Act,  the  principles 
laid  down  in  the  English  decisions 
with  regard  to  the  corresponding 
section  in  the  English  Act  (20  & 
21  Vict.,  c.  85,  8.  81). 

The  discretion  to  be  exercised  under 
Sec.  14  of  the  Indicui  Divorce  Act 
must  bo  a  regulated  discretion. 
The  Court  cannot  grant  or  with- 
hold a  divorce  on  the  mere  footing 
that  the  petitioner's  adultery  is 
more  or  loss  pardonable,  or  that  it 


has  been  more  or  less  frequent. 
There  must  be  special  circnin- 
stances  attending  the  commission 
of  such  adultery,  or  special  fea- 
tures placing  it  in  some  category 
capable  of  distinct  statement 
and  recognition,  in  order  that  ihc 
discretion  may  be  fitly  exercised 
in  &vour  of  a  petitioner.  John 
O.  V.  Mary  Anne  G O.CJ.  48 

INDIAN  LIMITATION  ACT,  1871.- 
See  Pbescbiption,  1. 

INDIAN  PENAL  CODE— 

Sec.    1 CB.  CA.  C7 

Sec    2    cb.  ca.  67,  68,  76, 93 

SeCS.  3  AND  4     CB.  CA.  93 

Sec  23 cb.ca.85,86 

Sec  24 cb.  ca.  71 

Sec  87 cb,  ca.112 

Sec  109.  cb.  ca.  127, 128, 132, 141, 

148,158 

Sec  114. — See  Evidence. 

Sec  161 cb.  ca.  33 

Sec.    174. — See    Disobedience  of 
Obdeb  issued  bt  Maha'leabi. 

Sec  179 cb.  ca.  105, 107 

Sec  181. — See  False  Statemekt. 

Sec  193. — See   False     Statehett. 
Sanction  fob  Pbosecdtion.  Sasc- 

TION  TO  PbOSECTJTB. 

Sec  201. — See  Causing  Evidence  of 
Cbihe  to  Disappeab. 

Secs.  202  AND  203 cb.  ca.  1?.) 

Sec  268 cb.  ca.  9 

DEC.  M«/V/     ••••••..«.••«••.••.•.. ..\/B.(*A.  S' 

Sec  307 cb.  ca.  lt>t 

Secs.  342  and  374  cb.  ca.  93 

Sec  403 cb.  ca.  113 

Sec  409. — .See  Altebnative  Charge. 

Sec  420 cb.  ca.  153 

Secs.  425  and  427. — See  High  Seas 
within  thbee  miles  fbom  shobe. 
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Secs.  463  AND  471.— 5ee  Sanction  to 
Prosecute. 

Sec.  499. — See  Defamation. 

Sec.  600 cb.  ca.171 

Sec.  603.— iSeo  Criminal  Intimi- 
dation. 

Sec.  606 cr.  ca.  101 

INDIAN  SUCCESSION  ACT,  SEC. 

282— 

Semble  that  an  administrator  who 
pays  snch  debts  as  he  knows  of 
otherwise  than  equally  and  rateahly 
a^  far  as  the  assets  of  the  deceased 
will  extend,  in  accordance  with  the 
provisions  of  Sec.  282  of  Act  X. 
of  1866,  is  personally  liable  for  any 
loss  to  a  creditor  of  the  deceased 
occasioned  by  such  improper  dis- 
tribution of  the  assets. 

In  order  to  charge  such  administra- 
tor, his  knowledge  mnst  be  actual, 
as  distinguished  from  a  construc- 
tive or  imputable  knowledge. 

A  liability  to  pay  calls  is  a  debt  with- 
in the  meaning  of  the  above  section 
(282  of  Act  X.  of  1866).  Asiatic 
Banking  Corporation  v.  Amador 
Viegas  et  al O.C.j.  20 

INDORSEMENT      UPON     COPY- 
ORDER. — See  Sequestration. 

INJUNCTION— 

Principles  upon  which  the  Court  will 
interfere  by  injunction  to  restrain 
acts  of  public  functionaries  in  ex- 
cess of  their  statutory  powers  con- 
sidered. 

If  the  Municipal  Commissioner  of 
Bombay  is  desirous  of  putting  in 
force  the  provisions  of  Sec.  131  of 
the  Municipal  Act  (Bombay  Act 
II.  of  1866),  and  compelling  a 
householder  (whose  house  has  been 


taken  down)  to  sot  the  foundations 
back  to  the  general  level  of  tho 
street,  he  must  exercise  Ms  powers 
when,  or  within  fourteen  days 
after,  the  householder  gives  no- 
tice, under  Sec.  160  of  the  Act,  of 
his  intention  to  rebuild. 

Where  a  trespass  of  a  continuing 
nature  has  been  committed  by  the 
defendant,'  but  has  been  discon- 
tinued f>efore  suit  brought,  tho 
Court  will  not  interfere  by  injunc- 
tion to  restrain  the  defendant  firom 
continuing  such  trespass  merely 
because  the  plaintiff  entertains 
vague  apprehensions  that  the  tres- 
pass may  be  recommenced.  Ohhor- 
bildds  Lalluhhdi  v.  The  Munici- 
pal      Gom/ndssioner     of    Bombay. 

O.C.J.  85 

^00  Mandatory  Injunction. 

INSOLVENCY.  —  See    Final    Dis- 
CHARGE.    Personal  Discharge. 

INTEREST.  —  See  Civil  Procedure 

Code,  Sec.  7. 
INTEREST  ON  THE  VALUE  OF 

IMPROVEMENTS.  —  5e0    Equity 

of  Redemption. 
INVASION  OF  PRIVACY— 

Where  a  window  opened  by  tho  de- 
fondant  commanded  a  view,  not  of 
the  plarntifTs  private  apartments, 
but  of  an  open  courtyard  outsido 
his  house,  it  was  held  that  there 
had  been  no  invasion  of  tho 
plamtiff's  privacy  which  woidd 
entitle  him  to  have  tho  window 
closed,  according  to  the  custom 
legally  recognised  in  Gujardt. 
Keshav  Harkhd  y.   Ganpat  Hiru- 

cha'nd   A.c  J.  87 

JOINDER  OF  NEW  PARTIES.— See 

Practice. 
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JOINT  JUDGMENT  OF  ABBITRA- 
TORS.—See  Awaed,  2. 

JOINT  •KABULA'YATDA'RS.— 5«j 
Pkesckipti'jx,  3. 

JUDGMENT-CREDITOB.— 5«?   At- 

TACOMEIfT  OF  DeBT. 

JUDICIAL    PROCEEDING.  —  See 

False  Ehdexce.    False  Statemext. 

JURISDICTION— 

Whero  an  objection  "to  the  juris- 
diction of  tbc  conri  of  first  in- 
stance was  taken  for  the  first  time 
in  Bpecial  s^pcal,  being  based  on  an 
illegal  withdrawal  of  the  suit  by 
the  District  Jndgo  from  the  Sadr 
Amin's  to  the  Assistant  Judge's 
file: 

It  was  held  that  the  High  Court  was 
not  bound  to  entertain  the  objec- 
tion, unless  it  was  patent  on  the 
iace  of  the  record. 

The  assignment  in  a  trust-deed  by 
which  a  person  assigns  all  his 
property  to  trustees  for  the  bene- 
fit of  his  creditors  protects  the 
assets  so  assigned  from  all  his 
creditors. 

Where  a  suit  is  brought  against  a 
Hiiidd  son,  personally  and  as 
representative  of  his  father,  a  de- 
cree ought  to  bo  given  against  the 
son,  whether  ho  has  inherited  any 
property  or  not,  the  result  of 
such  a  decree  in  the  case  of  non- 
iuhcritanco  being  that  it  can- 
not be  executed  against  the  non- 
inheriting  son.  Bapvji  Auditrdm 
et  ah  V.  JJnicdbhdi  Hathesing  et  al, 

A.C.J.  245 

5icc  Alternative  Charge.   HighSeas 

WITHIN   TUBEE    miles  FROM    SUCRE. 

Letters  Patent  op  IIigu  Court, 
Cl.    12.      Municipal    Rules,    1. 


Natitb  States;  OmacE  ix.  Ortni 

liAWSyOFFESCE^itiAISST.   OkDER  CT 

Magistrate  fob  REMOVALor  Boln 
I5G,  ^bc^  rsoM  Ptblic  Place.  Re- 
view. Sasctios  fob  Pbosecctios 
BT  Local  Govekshiest.  Sasctiox 
to  Pbosecctb.  Sakda'b  fob  Kixi 
AXD  Pbecedescb  oxlt.  Sevices- 
TBATiox,  Writ  of.  Service  Lasds. 
Small  Cause  Court,  1,  2. 

JUVENILE  OFFENDER— 

Under  Act  VI.  of  18G4  (the  Whip. 
ping  Act)  a  juvenile  offeDilcr 
means  a  person  under  the  age  of 
sixteen  jeais.  Beg.  v.  iftiA'iiii- 
mud  All  valad  Abdul  AIL  CR.a.9 
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KHOJA'      MUHAMMADANS.— & 

MaINTENAKCE    BT  MUBAXMAOAN  El'S- 
BAND. 

KHOT'S   POWER  TO  BIND  HIS 
CO-SHARERS.— 5ee  Abandoumext 

OF  RlQUTS  BY  MaNAGIHQ  KbOT. 

KNOWLEDGE      OF      DEBT.— &'t 

Inddln  Succession  Act,  Sec.  282. 

LANDLORD  AND  TENANT— 

If  the  existence  of  a  tenancy  be 
estahlished  hj  the  fact  of  the 
tenant's  payment  of  rent  to  *his 
landlord  or  otherwise,  the  tenant 
cannot  ordinarily  dispute  the  title 
of  his  landlord  in  a  suit  hrouglit 
against  him  for  recovery  of  possc^- 
•sion.  Ho  must  first  give  up 
possession,  and  then,  if  he  has  any 
title  aUundCy  that  title  may  be 
tried  in  a  suit  of  ejectment  against 
the  landlord.  Vusudev  Daji  v. 
Buhhji  Ennu a.C,J.  175 

LEGAL     REPRESENTATIVE  OF 
HINDU'— 

1.  Whero  a  Hindd  died  leaving  a 
childless  widow  and  a  separated 
brother : 
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It  was  held  tliat,  tintil  a  legal  repre- 
sentative is  appointed  to  the  de- 
ceased's estate,  his  widow  is  the 
only  person  who  can  defend  a  suit 
as  his  representative  ;  and  that^ 
while  a  decree  obtained  against 
the  widow  will  enable  a  creditor 
to  attach  and  sell  not  only  the 
widow's  life-estate  in  the  immove- 
able property,  but  also  the  rever- 
sionary estate  of  the  remainderman, 
yet  a  decree  obtained  against  the 
remainderman  will  not  enable  the 

/creditor  to  touch  the  estate  in  the 
hands  of  the  widow. 

When  a  decree  has  been  obtained 
against  A  in  his  lifetime,  and  A 
dies  before  execution,  A's  estate  is 
properly  described  in  the  proceed- 
ings in  execution  as  the  estate  of 
A  (Sec.  210,  Code  of  Civil  Pro- 
cedure) ;  and  in  the  certificate  of 
sale  the  purchaser  is  properly  de- 
clared to  have  purchased  the  right, 
title,  and  interest  of  A  in  the  pro- 
perty sold ;  but  this  procedure  is 
improper  in  cases  in  which  the 
debtor  dies  before  or  pending  the 
suit,  and  the  suit  is  brought  or 
continued  against  his  represent- 
ative. In  such  case  the  represent- 
ative, and  not  the  deceased  person ; 
is  the  defendant  (Sees.  104  and 
203)  ;  and  in  the  notification  of 
sale  (Sec.  249)  and  in  the  certi- 
ficate of  sale  (Sec.  25 y)  it  ought  to 
be  set  forth  that  what  is  sold  is 
the  right,  title,  and  interest  of  the 
representative  on  the  record. 

A  bond  fide  purchaser  without  notice 
for  valuable  consideration  at  an 
auction-sale  is,  as  a  general  rule, 
entitled  to  protection,  notwith- 
standing any  irregularity  or  defect 

•1 VOL.  VIII. 


in  the  proceedings  or  decree  in  the 
suit.  But  when  the  decree  is 
against  the  representative  of  a 
deceased  peraon,  the  purchaser  is 
bound  to  satisfy  himself  that  the 
party  sued  as  the  representative  of 
the  deceased  is  his  legal  i-epre- 
sentative. 

The  legal  representative  of  a  de- 
ceased pe)rson,  though  not  a  party 
to  the  suit,  will  be  bound  by  the 
exeoution-sale,  if  he  either  know- 
ingly allowed  the  suit  to  be  defend- 
ed  by  another  person  claiming  to 
be  the  legal  representative,  or  if, 
knowing  of  the  sale,  he  stood  by 
and  allowed  the  purchaser  to  pay, 
in  the  belief  that  he  acquired  a 
good  title. 

Edalji  Hormasji  et  al,  v.  Muhabu 
Begam^  Special  Appeal  No.  266  of 
1869,  considered.  Nuthd  Hari  v. 
Jamni A.C.J.  37 

2.  A  defendant  who  is  sued  by 
the  holder  of  a  certificate  of  heir- 
ship to  a  deceased  Hindi!  for  a 
debt  due  from  the  defendant  to  the 
deceased  is  at  liberty  to  show,  not- 
withstanding the  certificate  of  heir- 
ship, that  he  has  paid  the  debt  he 
owed  the  deceased  to  the  actual 
heir  of  the  latter  before  the  grant 
of  the  certificate  of  heirship.  It 
will  not,  however,  bo  sufficient  for 
such  defendant  to  show  that  he  has 
paid  his  debt  to  a  person  whom  he 
bmdfide  believed  to  be  such  heir. 
Purshotam  liansukh  v.  Banchhod 
Purshotam a.c.j.  152 

LEGISLATION  FOR  HIGH  SEAS.- 
See  High  Seas  within  tubee  miles 

FROM  SUOllE. 
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LETTER  WRITTEN  TO  PROTECT 
RELIGIOUS  INTERESTS  OF 
WHITER. — See  Defiiultios. 

LETTERS  OP  ADMINISTRATION 
GRANTED  TO  ADMINISTRA- 
TOR    GENERAK—^ec    Ai>iims- 

TBATOB  or  THE  EaTATB  OF  A  DECEASED 

LETTERS  PATENT  OF  HIGH 
COURT    OP   MADRAS,  Cl.   12. 

o.c.i.  Ill,  166 

LETTERS  PATENT  OP  HIGH 
COURT    OP    BOMBAY    (1862). 

ac.j.  11 

Cl.  12 o.cj.  105 

Cl.  21 CS.CA.  93 

Cl.  37 o.cj.  100 

LETTERS  PATENT  OP  HIGH 
COURT  OP  BOMB  AY,AMENDED 
(1865) ^ O.CJ.  101 

Cl.  12^- 

Thd  defendants  resided  and  carried 
on  business  in  London,  and  em- 
ployed Sir  C.  P.  and  Co.  as  their 
commission  agents  in  Bombay. 
The  plaintiffs  at  Bombay  ezecnted 
a  power  of  attorney  in  &Tonr  of 
the  defendants  to  enable  them  to 
sne  in  England  for  certain  money 
dne  to  the  plaintiff,  and  handed 
the  power  of  attorney  to  Sir  G.  P. 
and  Co.,  who  undertook  to  forward 
it  to  the  defendants  in  London, 
and  that  the  defendants  should 
ondeayonr  to  recover  the  money  so 
due  to  the  plaintiffs.  The  de- 
fendants recoTered  the  money  in 
England  for  the  plaintiffs,  bnt  did 
not  transmit  it  to  the  plaintiffs  in 
Bombay. 

In  a  Bait  brought  by  the  plaintiffs  to 
recover  the  money  so  received  by 
the  defendants,  it  was  held  that 


I 


the  canse  of  aetHm  bad  not  men 
whctDj  in  Bentbay,  and  that  the 
Bjgb  Conrt,  under  CL  12  of  hs 
Lecten  Patoit,  had  no  jnriadictioD 
to  entertain  the  daim,  the  leare 
<^  the  court  to  file  the  suit  not 
having  been  obtained. 

Where  an  English  firm,  vpaa  the 
nsnal  terms,  employa  a  Bombay 
firm  to  act  as  the  Kngfafa  finn's 
com  mission  agents  inBonifaay,  snch 
English  firm  does  not  thereby 
render  itself  liable  to  be  soed  in 
the  High  Court  of  Bombay,  as  it 
does  not  carry  on  business  within 
the  local  jurisdiction  of  such  High 
Court  within  the  meaning  of  the 
above  clanse  of  the  Letters  Patent 
Khimji  Chaturhhnj  el  al,  v.  Sir 
Charles  Forbes^    Banmet^   et   d, 

O.CJ.  102 
oxj.  30,  240 

Cl.  13. — See  Bkxoval  of  Causi  rom 
Small  Causb  Court. 

Cl.  16    o.cj.63 

Cl.  22     cB.  CJL  93 

Cl.  37 O.CJ.  100 

LEX  LOCI CE.CA.74 

LIGHT  AND  AIR.— See  Masdatojsj 
Injunction. 

LIMITATION— 

1.  In  18^  a  86n  mortgage  was  exe- 
cuted to  the  plaintiff ;  in  1850  the 
plaintiffs  obtained  a  personal  decree 
against  the  mortgagor ;  in  1857  this 
decree  was  modified  in  appeal,  and 
the  claim  was  allowed  agaiufii  the 
mortgaged  property.  In  1854  the 
mortgaged  property  was  sold  to  the 
defendants  at  a  sale  held  by  a  Civil 
Court  in  execution  of  a  decree 
obtained  against  the  mortgagor  bj 
a  third  party,  and  possession  was 
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iDade  over  to  them.  In  1866  the 
plaintiff  appKed  for  execution  of 
the  decree  obtained  by  them  in 
1857,  and  attached  the  mortgaged 
property  in  the  hands  of  the  de- 
fendants. The  defendants  then 
came  in  under  Sec.  246  of  the  Code 
of  Civil  Procedure,  and  the  attach- 
ment was  raised  on  the  26th  of 
July  1866;  and  the  plaintiffs  within 
one  year  fix)m  that  day  sued  to 
have  their  debt  satisfied  out  of  the 
mortgaged  property. 

Held  that  the  plaintiffs'  claim  (they 
not  having  sued  the  present  de- 
fendants within  twelve  years  from 
the  date  of  the  mortgage  or  of  the 
sale  to  the  defendants)  was  barred 
by  the  law  of  limitation,  Act  XTV. 
of  1859,  Sec.  i.,  cl.  12.  GoMlbMl 
Mulchand  et  al.  v.  Jhaver  CJiatW' 
hhuj  et  al A.C.J.  61 

2.  A  right  to  an  account  claimed 
by  the  representatives  of  a  de- 
ceased partner  in  a  firm  against  his 
surviving  partners  falls  under  Sec. 
4  of  Reg.  V.  of  1827,  and  is  not  a 
debt  within  the  meaning  of  Sec.  3 
of  that  Kegulation.  Bhdichand 
bin  Khemchand  et  al,  v.  Fvlchand 
Ba/richand  et  al A.c.J.  150 

3.  The  question  whether  the  plaintiff 
is  entitled,  in  computing  the  period 
of  limitation,  to  dedtict  the  time 

^occupied  in  prosecuting  a  former 
suit,  depends  in  the  first  place  upon 
the  question  whether  the  former 
suit  was  brought  upon  the  same 
cause  of  action  as  the  new  suit. 
Wliere  the  plaintiff  brought  two 
suits,  one  against  one  branch  of 
the  family  and  the  other  against 
another  branch,  to  recover  a  share 
of  that  portion  of  the  property 


which  was  in  the  possession  of 
each,  and  these  suits  were  rejected 
on  the  ground  of  their  having  been 
improperly  brought,  it  was  held 
that  in  bringing  a  consolidated 
suit  against  all  sharers  for  a  general 
partition  the  plaintiff  was  not 
entitled  to  deduct  the  time  occu- 
pied in  prosecuting  his  former 
suits.  Joitdrdm  Bechar  v.  Bui 
Oangu,    ., A.C.J.  228 

iSeeAcGOUNT    Stated.       Deshhukh^ 

.    USUAL    Services  op.    Execution. 

Pbesgbiption,  2.    Sale   of  Lani> 

6T  KON-JUDICIAL  ObdES  OF  COL- 
LECTOB. 

LIMITING  TIME  IN  ORDER.— &e 

Sequestration. 

LIS  PENDENS.— fiTee  Mortgage. 

LOCAL  LEGISLATURE,  POWERS 
OF. — See  Sebvicb  Lands. 

MAGISTRATE'S  EXAMINATION. 

— See  Public  Pbosecutor. 

MAHA'LKARI.  —  See  Disobedience 
OF  Order  issued  by  Maha'lkAri. 

MA'HA'R*S      PERQUISITES.— &e 

Cause  of  Action. 

MAINTENANCE— 

1.  One  M.  H.,  being  apprehensive 
that  (in  consequence  of  an  action 
of  trespass  in  the  Supreme  Court 
whichM.  R.  and  A.  R.  had  brought 
against  P.  P.)  he  was  in  danger  of 
being  deprived  of  a  piece  of  land 
of  which  he  was  then  possessed, 
entered  into  an  agreement  with 
K.  N.,  that  he,  K.  N.,  should  con- 
duct the  pending  case  at  his  own 
costs  and  necessary  expenses,  and 
that  after  M.  H.  should  have  prov* 
ed  that  the  piece  of  land  was  his 
sole  property,  K.  N.  and  M.  H, 
should  erect  a  building  on  it  at 
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their  joint  expense,  and  that  the 
rents  and  profits  of  snch  building 
should  be  enjoyed  by  K.  N.  and 
M.  H.  jointly  dnring  the  lifetime 
of  M.  H.,  after  whose  death  the 
property,  with  the  bnilding,  was 
to  be  the  sole  and  absolute  pro- 
perty of  K.  N. 

Seld  that  the  above  agreement 
(when  considered  in  connection 
with  its  surrounding  circumstances) 
did  not  savour  of  maintenance  or 
champerty,  nor  was  it  void  as 
being  against  public  policy. 

The  question  as  to  how  far  the 
English  law  relating  to  main- 
tenance and  champerty  is  appli- 
cable to  Hindds  in  the  Presidency 
towns  considered. 

Qu(Bre  whether  that  law  was  ever 
applicable  to  cases  where  pecuniary 
assistance  is  afforded  to  defend- 
ants. 

Where  K.  N.,  claiming  under  the 
above  agreement,  sued  to  recover 
the  property  comprised  in  it  from 
the  mortgagee  of  the  adminis- 
trator of  M.  H.,  who  was  in 
possession  of  the  property,  it  was 
held  that  the  representatives  of 
the  mortgagor  were  not  necessary 
parties  to  the  suit.  Ddmodhar 
Mddhavji  v.  KaMndos  N&rand/ts, 

O.C.J.  1 

2.  Where  the  nearest  relative  of  a 
Hindu  widow  sued  for  recovery  of 
property  in  her  possession,  and  the 
lower  appellate  court  awarded  the 
claim  without  fixing  the  amount 
of  maintenance  to  be  given  to  the 
widow ; 

The  High  Court  remanded  the  suit 
in  order  that  the  amount  of  main- 


tenance might  be  fixed,  notwith- 
standing that  the  widow  claimed 
maintenance  in  that  court  for  the 
first  time.  Hazuhui  y,  Sadu  hin 
Bhavdni  et  al a.CJ.  98 

MAINTENANCE  BY  MUHAMMA- 
DAN  HUSBAND— 

0 

An  order  made  by  a  Magistrate  raider 
Act  XLVm.  of  1850  (Police 
Amendment  Act),  Sec.  10,  direct- 
ing a  Muhammadan  husband  topaj 
a  sum  monthly  for  the  maintenance 
of  his  wife,  does  not  deprive  sacli 
husband  of  his  inherent  right  to 
divorce  his  wife,  and  after  sach 
divorce  the  Magistrate's  order  can 
no  longer  be  enforced. 

Custom  as  to  divorce  amongst  Khoja 
Muhammadans  of  the  Suntdseci 
considered.  In  re  Kdsam  Pirbkbi 
and  his  wife  Hirbui  CE.  CA.  9-5 

MAINTENANCE-ORDEBr— 

It  is  open  to  a  husband  upon  whom 
an  order  to  make  an  allowance  for 
the  maintenance  of  his  wife  bag 
been  made,  under  Sec.  316  of  the 
Criminal  Procedure  Code,  after 
such  order  has  been  made,  to  prore 
that  lus  wife  is  living  in  adnlterv, 
and  upon  such  proo&  a  Magistrate 
is  justified  in  cancelling  an  order 
made  under  the  above  sectioiL 
Chuku  v.^  Ishvar  Bhvdar.  CB.CA.  124 

MAJMUDA'BI  WATAN— 

Since  the  passing  of  Act  XL  of  1B43 
a  female  can  inherit  a  majm%dbri 
watan. 

The  Collector  can  assign  the  whole 
proceeds  of  a  waian  to  the  officiat- 
ing person,  who  is  entitled  to  retain 
such  proceeds  as  his  remunoadoo. 
Bdi  Suraj  v.  The  Ooventmeni  rf 
Bombay  et  al, ;  Bdpubhai  Kkmh^ 
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das  et  ah  v.  Bdi  Suraj  arid  the 
Oovemment  of  Bombay   . .  .A.C.J.  83 

MA'L  LAND— 
A  person  who  fails  at  the  Survey  to 
take  up  mdl  land,  which  he  held 
without  assessment  before  the 
Survey,  and  allows  it  to  be  taken 
up  by  another  cultivator  who  pays 
the  assessment  upon  it,  must  be 
held  to  have  forfeited  his  claim  to 
such  land.  Bdlhrishna  Oovind 
Oudgil  V.  NdrAyan  Sakhurum  et 
al A.C.J.  180 

MALTREATMENT  PRIOR  TO 
WARNING  INDUCING  CON- 
FESSION.—5ce  COKFESSION. 

MA'MLATDA'R'S  COURT—      , 

No  action  lies  for  the  recovery  of 
costs  incurred  by  a  defendant  in 
defending  himself  in  a  possessory 
suit  brought  against  him  in  a 
Mamlatd&r's  Court  under  Bombay 
Act  V.  of  1864.  Julam  Puvjd 
Y.KTwdd  Javrd a.c.j.  29 

MANDATORY  INJUNCTION— 

Where  two  houses  are  held  jointly  by 
several  owners  deriving  their  title 
from  a  common  source,  and  one 
of  such  houses  enjoys  a  continu- 
ous, as  distinguished  from  an 
occasional,  easement  over  the  other, 
such  easement  will,  upon  a  parti- 
tion of  the  premiseif,  pass  to  the 
dominant  tenement,  both  by  im- 
plication of  law,  and  under  the 
usual  general  words  contained  in 
the  deed  of  partition. 

When  the  Court  is  asked  to  interfere 
by  injunction  to  restrain  the  ob- 
struction of  light  and  air  to  a 
dominant  tenement,  the  question 
to  be  determined  is — is  the  ob- 
struction   such    as    seriously     to 


interfere  with  the  comfort  or  en- 
joyment of  the  owners  of  the 
dominant  tenement,  or  snch  as  to 
cause  a  material  injury  to  it — an 
injury  which  cannot  be  completely 
compensated  by  damages. 

English  cases  on  the  subject  re- 
viewed* 

The  Court  will  in  such  cases  inter- 
fere, as  well  by  mandatory  as  by 
preventive  injunction,  provided 
that  in  the  circumstances  of  tho 
case  there  is  nothing  inequitable 
in  putting  in  force  the  former 
remedy. 

The  Court  will  look  not  merely  to 
the  use  to  which  rooms,  in  a  dwell- 
ing-house from  which  light  is 
obstructed,  are  actually  put  at  the 
time  of  the  obstruction,  but  also  to 
the  use  to  which  they  may  be  put 
for  all  reasonable  purposes  of 
occupation. 

It  is  immaterial  whether  light  is 
admitted  through  a  window  or  a 
door.  In  case  of  obstruction,  tho 
owner  of  the  dominant  tenement 
is  in  either  case  entitled  to  protec- 
tion. Batanji  H,  BottlewulU  v. 
Edalji  R.  BottlewalU    ...o.c.J.  181 

MARRIAGE.— 5^6  Stri'dhan. 

MARRIED  MAN,  ADOPTION  OF, 
AMONG  SHU'DRA'S.— iS^ee  Adop- 
tion BY  Widow,  1. 

MAXIMS- 

Delegatus    non    potest  delegare. 

CB.  CA.  3G 

EXPRBSSIO    UNIUS,    EXCLUSIO  ALTERIUS. 

o.cj.  35,  Q(j 

Factum  valet   a.c.j.  69,  72 

noscitura  sociis a.c.j.  217 

Nullum     tempus    occurrit     regi. 

A.C.J.  172 
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OmKIA  PRiESUMUNTUB  CONTRA  SPOLIA- 

torem    a.c.j.  140 

Pendente   lite    nihil    innovetue. 

A.cj.  59 

Quod     lex  non   tetat    permittit. 

A.C.J.  69 
Stare  decisis    cr.  ca.  59 

MEASURE  OP  DAMAGES.— 5ce 
Compensation  to  Family  of  De- 
ceased. 

MESNE  PROFITS.— iSee  CmL  Pro- 
cedure Code,  Sec.  7. 

MESNE  PROFITS,  SXHT  FOR.— 
See  Small  Cause  Court,  2. 

MINORS'    ACT    (BOMBAY).— See 

Alienation  by  Natural  Guardian. 

MISCHIEF. — See  High  Seas  within 

THREE  miles  FROM  SHORE. 

MONEY  PAID  UNDER  MISTAKE 
INDUCED  BY  FRAUD— 

A,  a  gurmsti  of  B's  deceased  hus- 
band, represented  to  B  that  he  bad 
her  bnsband's  willin  bis  possession, 
containing  a  legacy  in  A*8  &yonr, 
and  obtained  from  B  an  agree** 
ment  for  Rs.  2,000,  expressed  to 
be  in  consideration  of  the  alleged 
■will  being  given  np  to  B,  of  A 
foregoing  bis  legacy,  and  of  ser- 
vices to  be  rendered  by  A  in  wind- 
ing np  the  affairs  of  the  shop.  In 
pursuance  of  this  agreement  B  paid 
a  sum  of  money  to  A  ;  but,  upon 
discovering  that  the  alleged  will 
was  not  a  will  at  all,  sued  to 
recover  back  the  money  so  paid  by 
her. 

Held  that,  under  the  circumstances, 
the  taking  of  the  agreement  was  a 
fraud  upon  B ;  that  the  payment 
of  the  sum  of  money  by  B  was  not 
a  voluntary  payment,  and  could 
be  recovered  back ;  and  that  the 


Court  could  not  apportion  tbe 
amount  (if  any)  that  might  be 
claimable  by  B  for  work  done 
under  the  agreement.  RufihCi  y. 
Parbhuram  Kirp^shankar.  A.C  J.  102 

mortgage- 
As  a  general  rule,  by  Hindu  law  a 
mortgagee  in  possession  is  entitled 
to  have  his  claim  satisfied  id  pre- 
ference to  the  claim  of  the  holder 
of  a  mortgage  of  prior  date  un- 
accompanied by  possession. 

There  are  cases,  however,  which  the 
Courts  treat  as  exceptions  to  tiiat 
general  rule. 

Thus  where  a  prior  mortgagee  sned 
to  recover  possession  of  certain 
mortgaged  premises  from  the  mort- 
gagor, and  before  judgment  was 
given  in  that  suit  a  subsequent 
mortgagee  filed  another  snit 
against  the  mortgagor  and  obtained 
judgment,  under  which  possession 
was  made  over  to  him  (the  sabse- 
quent  mortgagee) ;  it  was  held  tbat 
possession  so  obtained  pending  tbe 
earlier  suit  would  not  avail  to  give 
the  subsequent  mortgagee  priority 
over  the  prior  mortgagee. 

The  effect  of  a  lis  pendens  in  India 

considered.      Krishrt6pp6     ttdai 

MahMappd  v.   Bakiru  Yidavriv, 

•  A.CJ.  55 

fl^  Equity  of  Redeitptios.  LnnT- 
ATiON,  1.    Power  pp  Sale. 

mortgage  without  posses. 

SION. — See  Puechaseb  of  Lahd  foe 

Value. 

MORTGAGE  WITHOUT  POSSES- 
SION IN  THE  KONKAN— 

m 

A  mortgage  in  the  TConkan  without 
possession  is  invalid  as  against  i 
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snbseqnent  mortgagee  with  posses- 
'  sion,  but  the  registration  of  such 
a  mortgage  cures  any  defect  or 
imperfection  arising  fix)m  the  non- 
completion  of  the  transaction  by 
delivery  of  possession ;  and  a  deed 
60  registered  is  good  against  a 
non-registered  mortgage  thongh 
accompanied  by  possession.  Pre- 
vious cases  reviewed.  Hari 
Bdmchandra  v.   Mdhudt'ji  Vishnu, 

A,G.J.  50 

MORTGAGEE'S  RIGHT  TO  SELL 
WITHOUT  INTERVENTION  OF 
COURT.— 5ee  Power  of  Sale. 

MOTHER-IN-LAW.— iS^ee  Alienation 

BT  NaTUBAL   GaABDIAN. 

MUHAMMADAN  LAW.— See  Main- 

TENANCE  BT  MUHAMMADAN  HuSBAND. 

MUNICIPAL  RULES— 

1.  By  virtue  of  the  last  part  of  the 
Schedule  headed  *' Offences  against 
other  Laws,"  added  to  the  Code  of 
Criminal  Procedure  by  Act  Vlil. 
of  1869,  a  Subordinate  Magistrate,  | 
Second  Class,  can  take  cognisance 
of  the  offence  of  a  breach  of  the 
muncipal  rules  promulgated  under 
Act  XXVI.  of  1850.  Beg.  v.  Dhar^ 
mayd  valad  Sangdppa cb.CA.  12 

2.  Municipal  Commissioners  ap. 
pointed  under  Act  XXVI.  of  1850 
have  not,  by  that  Act,  conferred 
upon  them,  nor  are  they  entitled  to 
assume,  judicial  powers  with  re- 
ference to  breaches  of  Rules  or 
Bye-laws  made  by  them  under 
that  Act. 

Eeg.  V.  Kalidds  Keval  approved 
and  followed. 

The  authority  to  try  offenders  against 
such  Rules  or  Bye-laws  is  vested 
in  the  Magistrates  of  the  country, 


and  Subordinate  as  well  as  other 
Magistrates  have  jurisdiotion  to 
try  such  offenders.  \ 

Eeg.  V.  DhaoTndyd  valad  Sam^Appd  ap- 
proved. 

Rules  made  under  the  above  Act 
which  purport  to  give  the  Mana- 
ging Committee  of  such  Municipal 
Commissioners  ^ower  to  tzy  of- 
fenders against  such  Rules,  or  to 
levy  fines  upon  them,  are  tiltra 
vires  and  illegal. 

Rules  of  the  Municipalities  of  Balsid, 
Sdrat,  Malcolm  Pet,  and  Ahmedi- 
bdd  referred  to  and  commented  on. 
How  far  a  rule  partially  idtra  vires 
and  partially  intra  vires  can  be 
enforced,  as  to  the  latter  portion, 
considered.  Beg.  v.  Yenku  Bopuji 
etal CB.GA.  39 

NATIVE  STATES,  OFFENCE  IN— 

A  European  British  subject  is  liable 
to  be  tried  in  the  High  Court  ot 
Bombay  for  an  offence  against  the 
Indian  Penal  Code  committed  in 
the  territories  of  a  Native  Prince 
in  alliance  with  Government  upon 
charges  framed  tmder  the  Penal 
Code.    B^g.  v.  ChiU.       CE.  CA.  92 

NA'ZAR. — See  Attachment  aqainst 
Person  ob  Goods. 

NOTICE. — See  Attachmbnt  of  Debt. 
Foreign  Judgment. 

NOTICE  BY  PURCHASER  THAT 
HE  WILL  NOT  ACCEPT.— fifea 
Readiness  and  Willingness  or 
Vendor  to  deliver. 

OBSTRUCTION  OP  LIGHT  AND 
AIR. — See  Mandatory  Injunction. 

OFFENCE  FOR  WHICH  THE 
POLICE  CANNOT  ARREST 
WITHOUT      WARRANT.—  See 

Complaint  upon  Oath. 
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OmSSION  OP  CLAIM  FROM  SUIT: 

— See  Civil  Pkocedube  Code,  Sec. 

7. 

OMISSION      OP       MORTGAGED 
LANDS  PROM  CLAIM— 

The  plaintiffs  in  1863  sued  the  de- 
fondants  for  the  plaintiffs'  share  in 
certain  undivided  femily  property, 
and  did  not  include,  in  their  claim 
certain  lands  then  in  the  possession 
of  mortgagees,  which  lands  had 
been  mortgaged  by  one  of  the  de- 
fendants as  manager  of  the  £Ekmily. 
The  defendants  subsequently  re- 
deemed the  mortgaged  lands. 

The  plaintiffs  then  filed  a  suit  to  re- 
cover their  share  of  the  lands  so 
redeemed. 

Held  that  they  were  entitled  to 
maintain  such  suit,  as  the  mort- 
gaged lands  had  not  been  available 
for  an  actual  partition  at  the  time 
of  the  former  suit.  Bulkrishna  Vi- 
tlial  et  al.  v.  Hari  Shankar  ei  al, 

A.C.J.  64 

OPIUM        LAWS,        OPFENCES 
AGAINST— 

The  offence  of  unlawfully  being  in 
possession  of  smuggled  opium  is 
an  offence  exclusively  cognisable 
by  a  Magistrate  of  a  District  or  of 
a  division  of  a  District,  as  repre- 
sentating  the  Zilla  Magistrate 
referred  to  in  Reg.  XXI.  of  1827, 
Sec.  7.  No  other  Magistrate  or 
Court  has  now  jurisdiction  to  hold 
a  preliminary  inquiry  into,  or  to 
try  a  person  accused  of,  such  an 
offence. 

Beg.  V.  Ilird  Jlvu  approved,  and 
the  Court's  reply,  No.  1231  of 
IDth  August  1807,  to  the  Khiin- 
dcsh    Session    Judge's    rorurence 


No.  702  of  1867,  diasented  from. 
Beg.      v.     Lakhu    valad    Sartn. 

CB,  CJL  118 

OPPOSING  CREDITOR.— 5ee  Foil 

DiSCHABGE. 

ORAL  EVIDENCE  TO  PROVE  A 
WRITTEN  CONTRACT  INAD- 
MISSIBLE.— See  Admission  made 
IN  A  Deposition. 

ORDER  BY  MAGISTRATE  FOB 
REMOVAL  OP  BUILDING,  Ac. 
FROM  PUBLIC  PLACE- 

The  conclnding  clanse  of  Sec.  311  of 
the  Code  of  Crimmal  Procednre, 
thongh  it  prevents  the  Civil  Courts 
from  entertaining  a  snit  to  restnun 
a  Magistrate  frx)m  canying  out  an 
order  made  nnder  Sec.  308,  or  a 
snit  for  damages  against  the 
Magistrate  or  any  other  person  in 
carrying  out  snch  order  in  the 
manner  provided  by  law,  does  not 
bar  a  person  against  whom  such  an 
order  has  been  carried  into  effect 
from  instituting  a  snit  to  prove 
that  land  declared  by  the  Magis- 
trate to  be  public  is  his  private 
property.  Lalj'i  Ukliedu  d  aL  t. 
Jowbd  Dowhii  and  the  Colledor  and 
Magistrate  of  Khdndesh,     k.Q.i.  14 

ORDER  IN  PERSONAM.  —  Scf 
Sequstration,  Writ  of. 

ORDER  TO  COMPEL  PROPERTY 
TO  BE  DELIVERED  TO  SE- 
QUESTRATORS.  —  See    Srjce- 

.   TRATiON,  Writ  of. 

OUTER  DOOR.— 5ee  Attachmem 
AGAINST  Person  or  Goods. 

OWNER  LYING  BY,— See  PcRCHisr; 
bona  fide  without  Notice. 

PARTIES.— 5CC  MALNTE.SANCE.    P^'.- 

TICE. 
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PABTinON  SUlT.—iS?ed  Omission  op 
Mortgaged  Lands  fbom  Claim. 

PAYMENT  OP  EENT*— 5fee  Lai^d- 
LOBD  AND  Tenant* 

PAYMENT  TO  HEIR  OP  HINDU'. 
— See  Legal  Representative  of 
Hindi/,  2. 

PERSONAL  DISCHARGE— 

An  insolvent,  a  holder  of  shares  in  a 
joint  stock  company,  on  the  21  st 
of  May  1866,  obtained  his  personal 
discharge  nnder  Sec.  47  of  the 
Indian  Insolvent  Debtors*  Act,  bnt 
his  name  still  continued  on  the 
register  of  the  company,  the  Official 
Assigneee  not  having  elected  to 
take  the  shares.  The  company 
was  subsequently  (on  the  13th  of 
April  1867)  ordered  to  be  wound 
Up. 

Held  that  the  insolvent's  liability  to 
pay  calls  on  the  shares  still  con- 
tinued, notwithstanding  his  per- 
sonal discharge.  Bdbd  Sdheb 
Bamdskdr's  case o.CJ.  117 

See  Pinal  Discharge. 

PLAINTIFFS  APPEARING  BY 
DIPFBRBNT  PLEADERS.— 5ee 
Decree. 

PLEA  OP  PAYMENT — ^See  Burden 
OP  Proof. 

PLEADER. — See  Dborbb# 

PLEDGE  OF  SHARES  CON- 
TRACTED TO  BE  SOLD.— Sec 
Readiness  and  Willingness  of 
Vendor  to  deliver. 

POSSESSION.— See  Mortgage  with* 
ODT  Possession  in  the  Konkan. 

POSSESSION  OBTAINED  BY 
SUBSEQUENT  MORTGAGEE 
PENDING  SUIT  BY  PRIOR 
MORTGAGEE.— 5ee  Mortgage. 

5 — vol.  viii. 


POWER  OF  SALE— 

Semble  (pet  Mehnll,  J.)  that  a  pri-* 
vate  sale  effected  by  a  mortgagee 
in  the  Mofussil  without  the  inter^ 
vention  of  a  Court,  in  pursuance 
of  a  power  of  sale  given  to  him 
under  his  instmment  of  mortgage^ 
is  invalid.  KeshavrAv  Krishna 
Joshi     r.    Bhavdnji    bm    Bdbaji^ 

A.C.J.  142 
PRACTICE— 

After  a  decree  has  been  made  where^ 
by  a  suit  has  been  referred  to  the 
Commissioner's  office  to  have  ac- 
counts taken  and  property  sold^ 
the  Court  has  still  power  (if  it 
shoitld  be  found  necessary)  to  add, 
as  &esh  parties  to  the  suit,  persons 
who  are  interested  in  its  subject* 
matter  and  are  likely  to  be  affect- 
ed by  its  results.  Vdkatckand 
Lakhmichand  v.  The  Advocate  Qe* 
neral  et  al.  o.c.J.  96 

See  Sequestration. 

PRELIMINARY     INQUIRY.  —  See 

Extradition. 

PRESCRIPTION— 

1.  Prior  to  the  passing  of  the  Indian 
Limitation  Act,  1871,  in  order  to 
give  rise  to  an  easement  by  pre- 
scription overimmoveable  property 
in  the  island  of  Bombay,  it  was 
necessary  for  a  plaintiff  claiming 
Buch  an  easement  to  prove  twenty 
years'  uninterrupted  user  of  it. 
Na/rotam  Bdpu  v.  Ganpatrdv  P^w.- 
durang o.c.J.  60 

2.  A  prescriptive  right  to  have  a 
yearly  payment  made  by  Govern- 
ment to  a  private  individual  can- 
not be  acquired  by  reason  of  a 
continued  series  of  voluntary  pay- 
ments made  to  him  by  Government 
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extending  over  a  period  of  more 
than  thirty  years. 
Thos  where  Government  paid  a 
yearly  snm  of  Rs.  32-4-6  to  a 
Chirdd  HaJcdur,  by  whom  no  ser- 
vices in  retnm  were  rendered, 
from  the  year  1818  to  1860,  and 
then  discontinued  snch  payment  to 
the  heir  of  the  last  holder,  it  was 
held  that  snch  yearly  payments 
gave  the  hakdiW  no  prescriptive 
rights  against  Government.  The 
Collector  of  Surat  v.  Ddji  Jogi  et  al. 

A.C.J.  166 

3.  Where  a  habtdayatddr  collected 
Government  revenue  for  more 
than  thirty  years,  the  kahuluyat 
being  signed  each  year  by  his  co- 
JcahuldyatcUir  as  well  as  by  himself 
it  was  held  that  by  so  doing  he 
had  not,  under  the  circumstances, 
acquired  a  prescriptive  right  to 
collect  the  revenues  to  the  exclu- 
sion of  his  cO'kabvMyatddr.  Bdpu 
Bam  Farhhu,  v.  Viauji  Ghando 
SaktcmeJcar    jk.c.j.  182 

PRESUMPTION.— 56e  Decbee. 
PRIOR  AGREEMENT.— iSee  Decree. 
PRIOR  SA'NKHAT.— iSee  Purchaser 
OP  Land  for  Value. 

PRIORITY.— i^ee  Mortgage. 

PRISONER  AFFIRMED.— See  Con- 
fession. 

PRISONER»S  RIGHT  TO  IN- 
STRUCT  VAEI'L.— i^ee  Public 
Prosecutor. 

PRIVACY. — See  Invasion  op  Privacy. 
PRIVILEGE  OF  SPEECH— 

Question  as  to  the  extent  of  the 
privilege  of  speech  accorded  to 
counsel  and  advocates  considered. 
Beg.   v.  K6shindth  Dinkar  et  al. 

CB.  CA.  126 


PRIVILEGED  COMMUNICATIO!:. 

— See  Defamation. 

PROCEEDINGS  IN  C0MMI8. 
SIGNER'S  OFFICE.  —  See  Peac- 

TICE. 

PROCEDURE.- &e  Maintenakci,  2. 

PROCESS  FOR  ENFORCING 
JUDGMENT.— See  Ex  parte  Judg- 
ment. 

PROHIBITION  TO  USE  LEVEL- 
CROSSING  FOR  GENERAL 
TRAFFIC— See  Reg.  XIL  of  1827, 
Sec  19. 

PROMISSORY  NOTE  GIVEN  IX 
PAYMENT  OF  LOSS  ON  WA- 
GERING  CONTRACT.— Sec  Wi- 

GEBINO  CoNTBACT. 

PROSECUTION  OP  A  JUDGE  OR 
PUBLIC  SERVANT.— iSfee  Sanc- 
tion FOR  Peosecotion  bt  Local  Go- 
vernment. 

PROSECUTION  OF  SUIT  IN 
WRONG  COURT.— See  LmiTinos, 
3. 

PROSECUTOR,  DUTY  OF.— S« 
Public  Prosecutor. 

PUBLIC  FUNCTIONARIES,  ACTS 
OF  TRESPASS  COMMITTED 
BY. — See  Injunction. 

PUBLIC    POUOY.— See     Maiste- 

NANCE,  1. 

PUBLIC  PROSECUTOR— 

Appointment  of  the  Magistnte,  wbo 
in  the  first  instance  had  tried  and 
convicted  the  aocnsed,  to  be  Crown 
Prosecutor  to  conduct  an  inquby 
subsequently  directed  ip.  the  ms« 
case,  censured  as  being  1mpreo^ 
dented  and  objectionable.  A  Pnb* 
lie  Prosecutor  should  bewitbom 
a  personal  interest  in  UiB  cases 
which  he  conducts. 
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Prisoners  should  be  allowed  to  have 
free  converse  with  their  vaJdls  out 
of  the  hearing  of  the  police  officers 
in  charge  of  such  prisoners. 

It  is  undesirable  that  Magistrates 
whose  decisions  are  under  appeal, 
or  who  have  been  engaged  in  pro- 
moting the  prosecution,  or  poHce 
officers  concerned  in  a  case,  should 
sit  on  the  bench  beside,  or  converse 
privately  in  court  vnth,  the  Judge 
who  is  engaged  in  trying  the  pri- 
soners' appeal.  If  the  appellate 
Judge  wishes  to  ascertain  any  £act8 
relating  to  the  case  from  the 
Magistrate  who  convicted  the  ac- 
cused, he  should  examine  the 
Magistrate  upon  oath  or  solemn 
affirmation,  in  the  same  manner  as 
an  ordinary  witness.  Beg.  v. 
Kdshinuih  Dinhar  et  al,  CB.  CA.  126 

PURCHASER  AT  EXECUTION- 
SALE. — See  Legal  Repbesentativb 
OP  Hindu',  1. 

PURCHASER  BONA  FIDE  WITH- 
OUT NOTICE— 

In  order  that  a  purchaser  of  immove- 
able property  from  a  Hindd  in 
the  island  of  Bombay  may  be  en- 
titled, as  against  the  beneficial 
owner  of  such  property,  to  set  up 
the  defence  of  being  a  bond  fide 
purchaser  without  notice,  he  must 
show  that  he  has  ma&e  all  proper 
inquiries  into  the  title,  and  as  to 
the  state  of  the  £unily  of  his 
vendor,  and  of  his  vendor's  prede- 
cessors in  title  for  a  period  of 
twelve  years  at  least  before  the 
date  of  his  purchase. 

Where  a  purchaser  claims  to  hold 
land  which  he  has  purchased  from 
a  third  person  on  the  ground  that 
the  owner  of  such  land  has  acqui- 


esced in  the  sale,  the  purchaser 
must  show  clearly  that  the  real 
owner  was  aware  of  the  scde  at  the 
time  it  took  place. 

Where  the  owner  of  land  was  not 
aware  of  its  being  sold  by  his 
&ther  to  a  third  person,  but,  hav- 
ing heard  of  such  sale,  subsequent- 
ly stood  by  and  allowed  the  pur- 
chaser to  build  upon  the  land,  it 
was  held  that  the  owner  could  not 
recover  the  land  without  compen- 
sating the  purchaser  for  the  build- 
ing erected  by  him  upon  the  land, 
and  three  months  were  allowed  to 
the  owner  within  which  to  pay 
such  compensation.  Sd/vakldl 
Ka/rsandds  v.  Ord  Nizmuddin  bin 
Abdul  Karim o.c.J.  77 

PURCHASER  OF  LAND  FOR  VA- 
LUE— 

The  plaintiff  in  1866  obtained  a  de- 
cree against  one  Ramzan  Mohidfn 
for  payment  of  a  debt  by  him 
personally,  or  in  default  entitling 
the  plaintiff  to  recover  the  amount 
frx>m  the  sale  of  certain  immoveable 
property  situated  in  Ghijarat,  on 
which  the  debt  had  been  secured 
under  a  sdtiJchaL  On  the  attach- 
ment of  the  immoveable  property 
in  execution  of  that  decree,  the 
defendant  objected  under  Sec.  246 
of  the  Civil  Procedure  Code,  and 
alleged  that  he  had  purchased  the 
property  in  1865.  The  attachment 
having,  accordingly,  been  raised, 
the  plaintiff  sued  for  a  declaration 
of  his  right  to  sell  the  mortgaged 
property.  Both  the  lower  courts 
threw  out  the  plaintiff's  claim,. 

On  special  appeal,  the  decrees  of  the 
lower  courts  were  reversed,  and 
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ihecMe  lemanded  for  the  trial  of 
the  iBsne  whether  the  defendant 
wv  a  bond-fide  purchaser  for  v&- 
Inable  oonsideration  without  notice 
of  the  plaintifrs  sdnkhut  or  lien  on 
the  property  in  dispnte  at  or  before 
the  time  of  his  pnrchase.  Girdha  r 
Bwnchoddds  v.  Hakamchand  Be- 

m 

vdchand    JLC^.  75 

PUEPOSBS  OF  JUSTICE.— 5ec  Re- 

M OTAL   OF   GaUSB   FBOM  SmALL  CauSE 
COUBT. 

BBADINESS  AND  WILLmGNESS 
TO  DELIVER— 

A  contract  for  the  deliyery  of  shares 
at  a  fhtnre  day  is  a  contract  that 
can  be  assigned  in  Eqnity,  and  the 
assignee  of  such  a  contract  can,  in 
his  own  name,  maintain  a  suit  to 
recover  damages  for  its  breach  in 
the  Civil  Courts  in  India. 

In  such  a  snit  the  plaintiff  would  be 
subject  to  any  equities  that  might 
subsist  between  his  assignor  and 
the  defendant. 

In  order  to  support  an  allegation  of 
readiness  and  willingness  to  de- 
liver, an  actual  tender  is  not  in  all 
cases  necessary  :  e,  g.,  a  tender  will 
be  dispensed  with  where  the  de- 
fendant has  refused  to  perform  the 
contract,  or  where  on  the  day  for 
the  performance  of  it  he  has  ab- 
sconded, and,  having  closed  his 
place  of  business,  has  left  no  agent 
or  other  person  to  represent  him. 
Da/y£hh&i  Vvpchand  v.  Ihdlahhrum 
Da/yQT&m.^,.^ , ..a.c.j.  133 

READINESS  AND  WILLINGNESS 
OF  VENDOR  TO  DELIVER— 

Where  a  contract  is  made  for  the 
future  delivery  of  shares,  and  the 
purchaser,  before  the  delivery  day, 


gives  nodoe  to  the  vendor  thai  he 
(the  purchaser)  will  not  aooepi  the 
shares,  the  vendor  is  thereby  ex- 
onerated fixnn  giving  proof  of  bis 
readiness  and  willingness  to  ddirer 
the  shares. 

Semhle.  The  mere  fiust  that  sadi 
shares  are  pledged  to  a  third  person 
is  not  sufficient  to  show  that  the 
vendor  is  not  ready  and  willing  to 
deliver  them,  if  there  is  nothing  to 
show  that  the  pledgee  is  not  will- 
ing to  assist  the  vendor  in  canying 
out  his  contract,  and  it  being  ap- 
parently for  the  advantage  of  the 
pledgee  that  he  should  do  so. 
Dciydbhdi  Dipchand  v.  MimkUl 
Vrifl>hvkan    jlcj.  123 

RECOGNISED  AGBNT.-.&«   S»- 

VICK  OF  SUVMOHS. 

REGISTRATION.—iSee  Adwssios 
made  in  a  Deposition.  Mobtoags 
WITHOUT  Possession  in  the  Konkak. 

REGULATIONS  (BENGAL)— 

No.  XI.  OF  1803   0.CJ.  108 

No,  Vm.  or  1819,  Secs.  3  and  18. 

A.C  J.  22o 

REGULATIONS  (BOMBAT)— 
No.  n.  OF  1827,   Sec.  43.  — 5m 

JiTEISDICTION. 

Secs.  52  &  53 a.c.j.  101 

No.  IV.  OF  1827,  Sec,  25.  a.cj.  90, 91 
No.  V.  OF  1827— 

Sec.  I. — See  Peescbiption,  2. 

Secs.  3  &  4. — ^See  Limitation,  2, 

Sec.  15  a.c.j.  145 

No.  vm.  OF  1827.— See  Leoai  Re- 

FSE8ENTATIVB     OF     HiNDu',    2. 

O.C.J.  158 

No.  Xn.  OF  1827.  CB.  CA.  84, 119, 

120, 121, 122 
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A  notice  proliibiting  general  traffic 
over  certain  level-croBsings  on  a 
railway  provided  for  particnlar 
villages,  forbidden,  as  not  falling 
within  the  scope  of  Beg.  XTT.  of 
1827,  Sec.  XIX.,  cl.  1  and  6.  In 
the  matter  of  a  Prohibitory  Notice 
under  Beg,  XIL  of  1827,  Sec.  xix., 
cl.  6  CB.  CA.  23 

No.  Xm.  OF  1827.    CR.  CA.  119, 122 

No.  XIV.  OF  1827 CB.  CA.  121 

No.  XVI.  OF  1827,  Sec.  20.— iSee 
Majmuda'ri  Watan. 

No.  XVn.  OF  1827.     A.C.J.  13, 14, 
186,190,191,192,220,221, 

225 ;  CB.  CA.  48 

Sec.       16.  —  See    Alternative 
Ghabob. 

Sec.  31  a.c.j.  176 

No.  XXI.  OF  1827— 

Sec.  4. — See  Opium    Laws,    Of- 

FEN^iS  AGAINST. 

Sec.     7. — See  Opium  Laws,    Of- 
fences AGAINST CB.  CA.  60 

Sec.   10. — See  Opium  Laws,    Of- 
fences AGAINST. 

No.  XXIX.  OF  1827,  Secs.  3  and  5. 

A.cj.  25 

No.  I.  OF  1830,  Sec.  3,  and  Sec.  v., 
Cl.  2. — See  Jurisdiction. 

No.  m.  OF  1830 CR.  CA.  119, 120 

No.  IV.  OF  1830.  CB.  'cA.  119, 120, 

122 

No.  VI.  OF  1830  A.C.J.  190 

EEGULATION  OF  MOFUSSIL 
COUETS.— iSee  Sbbvicb  Lands. 

RELATION  BACK.— S^ce  Adminis- 
tbatob  of  the  estate  of  a  deceased 
Hindu.     Adoption  bt  Widow. 

REMOVAL  OP  CAUSE  FROM 
SMALL  CAUSE  COURT^ 


The  Bombay  Conrt  of  Small  Causes 
is  subject  to  the  superintendence  of 
the  High  Conrt  within  the  mean- 
ing of  Cl.  13  of  the  Letters  Patent 
of  the  High  Court,  and  the  latter 
has,  therefore,  power,  for  purposes 
of  justice,  to  remove  a  case  from 
the  Small  Cause  Court,  and  itself 
to  try  and  determine  such  ca^e. 

The  inability  of  the  Small  Cause 
Court  to  issue  a  commission  to 
examine  for  the  defence  witnesses 
residing  outside  its  jurisdiction, 
though  not  in  general,  may  under 
peculiar  circumstances  be  a  good 
ground  for  granting  an  order  to 
remove  a  case  from  the  Small  Cause 
Court  into  the  High  Court. 

Terms  upon  which  such  order  will  be 
granted.  PirhMi  Khiwji  v.  Th^ 
Bombay^  Baroda,  and  Central  In- 
dia  Baihoay  Company    ...o.c.j.  59 

REPAIRS.— iSea     Equity     of     Re- 
demption. 

REPORT  OF  POLICE  OFFICER.— 
See  Complaint  upon  Oath. 

REPORT  OF  SUBORDINATE  MA- 
GISTRATE. —  See   Cbediblb  In- 

FOBMATION. 

REPUDIATION  OF  CONTRACT.— 

See  CONTBACT. 

RES  JUDICATA.— 5ee  Cause  of  Ac- 
tion HEARD  AND  DETEBMINED. 

RESIDENCE.  —  See   Sequestration, 
Wbit  OF. 

RESUMPTION     OF    GRANT.— 5^3e 

Grant  by  Government. 

RESUMPTION       OF       SERVICE 
LANDS. — See  Service  Lands. 

REVENUE  SURVEY— 

Sec.  36  of  Bombay  Act  I.  of  18G5 
applies  only  to  lands  to  which  a 
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revenue  Kurvey  has  been  extended 
under  that  Act. 

Prior  to  the  passing  of  the  abore 
Act,  bj  nsage  haying  the  force  of 
law.  Government  was  nnable  to 
eject  an  ordinary  tenant  of  land 
so  long  as  the  latter  was  willing  to 
pay  the  reasonable  assessment 
npon  the  land  occupied  by  him. 

This  nsage  might  be  limited  or  varied 
by  special  contract,  e.g.,  by  the 
terms  of  a  lease  inconsistent  with 
it.     Ihdid  Kdsdm  v.  Ahrumji  S6le, 

A.C.J.  11 

See  BouNDiST  Dispui*. 
REVIEW— 

Afler  the  expiration  of  the  period 
allowed  by  law  for  making  an 
application  for  a  review,  the  Conrt 
has  no  jurisdiction  to  entertain 
it  without  just  and  reasonable 
ground  to  the  satis&ction  of  the 
Court  being  assigned  for  the  delay. 
Preferring  an  appeal  is  not  a  just 
and  reasonable  cause  for  not  pre- 
ferring an  application  for  review. 

Where  the  Court  granted  a  review 
without  any  cause  having  been  as- 
signed for  the  delay,  and  varied 
its  former  decree,  the  High  Court, 
reversing  all  that  was  done  under 
the  review,  restored  the  former 
decree.  Fakird  v.  Baawppd  M6M' 
dan  Sheffi A.CJ.  234 

RIGHT  OF  FATHER  TO  WILL 
AWAY  SELF-ACQUIRED  PRO- 
PERTY FROM  ADOPTED  SON. 

— See  Adoption. 

RIGHT  OF  TENANT  TO  HOLD 
LAND  UPON  PAYMENT  OF 
REASONABLE  ASSESSMENT. 
— See  Revenue  Suevey. 


SALE  FOR  FUTURE  DELXVEKT. 
— See  Readhtess  and  Willisgkess 
OF  Vendor  to  deliver. 


SALE  OF  LAND  BY  NON-JUDI- 
CIAL ORDER  OF  COLLECTOR- 

The  ''order"  of  a  Collector  ot  other 
officer  of  revenue,  as  the  word  is 
used  in  the  latter  portion  of  cL  3 
of  Sec.  I.  of  Act  XIV.  of  1859, 
means  an  order  of  the  nature  of  a 
decree,  or  made  bj  the  Collector 
or  other  revenue  officer  in  his 
judicial  ci^iacity. 

Where  a  piece  of  land,  embraced 
within  the  operations  of  the  Re- 
venue Survey,  and  subjected  to  a 
defined  assessment,  was  put  up  for 
sale  by  the  Collector  in  consequence 
of  the'occupant  Tefasangto  paj  a 
fine  to  be  allowed  to  continue  in 
occupation  of  it,  and  was  purchased 
by  one  of  the  defendants,  and  the 
occupant,  asserting  that  he  had 
been  wrongly  dispossessed,  sued 
to  set  aside  the  sale,  and  to  be  de- 
clared entitled  to  recover  tiie  laud 
and  retain  possession  of  it,  on  con- 
dition of  paying  the  assessment  as 
settled  upon  it  by  the  revenue  offi- 

.  cers,  but  delayed  bringing  his  suit 
until  June  1869,  the  sale  having 
taken  place  in  January  1867  : 

It  was  held  that,  though  more  than 
one  year  had  elapsed  from  the  date 
of  the  sale,  the  suit  was  not  barred 
under  the  provisions  of  cL  3  of 
Sec.  I.  of  Act  XTV.  of  1^59. 
SakMram  Vifhal  A'dhikdri  v.  The 
Collector  ofBaindgiti  etal.  a.c.J.219 

SANCTION    FOR  PROSECUTION 
BY  LOCAL  GOVERNMENT— 

The  LocalGovemment  in  sanctioning^ 
or  directing  (under  Sec.   167  of 
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tbe  Criminal  Prooednre  Code)  a 
charge  against  a  public  servant  of 
an  offence  as  sucli  public  servant 
has  power  to  limit  its  sanction,  by 
giving  directions  as  to  the  person 
by  whom,  and  the  manner  in 
which,  the  prosecution  is  to  be  pre- 
ferred and  conducted ;  and  a  court 
has  no  jurisdiction  to  entertain  a 
charge  against  such  public  servant 
if  preferred  otherwise  than  in  ac- 
cordance with  such  directions. 

Semhle.  The  Local  Government  has 
power  in  the  like  case  to  direct 
that  the  accused  public  servant 
shall  be  tried  before  a  specified 
tribunal,  being  one  having  jurisdic- 
tion in  that  behalf. 

Therefore,  where  the  sanction  direct- 
ed that  the  accused  public  servant 
should  be  prosecuted  upon  such 
charges  as  Mr.  C.  might  be  pre- 
pared to  prefer  against  him,  and 
there  was  nothing  on  the  record 
to  show,  nor  did  it  otherwise  ap- 
pear, that  Mr.  C.  had  preferred 
any  charge  against,  or  taken  any 
part  in  the  prosecution  of,  the 
accused  public  servant,  the  High 
Court  qu^hed  the  conviction  of 
the  accused^  as  having  been  with- 
,  out  jurisdiction.  Beg.  v.  Vitidyah 
Bivdhar OR.  CA.  32 

SANCTION       FOR       PROSECU- 
TION— 

Sanction  for  the  prosecution^  of  the 
accused  was  accorded  by  an  As- 
sistant Session  Jud^  in  the  follow- 
ing terms  :— 

**  There  is  no  doubt  whatever  that 
Tai,  Baji,  and  Bili,  these  three 
persons,  made  before  mo  certain 
statements  contradictory  of   the 


statements  which  they  had  made 
before  the  comnaitting  Magistrate. 
Therefore,  if  from  such  st&tements 
of  theirs  they  may  be  liable  to  any 
charge,  there  is  sanction  from 
here"  (i.e.,  I  give  my  sanction) 
"  for  their  prosecution." 

Held  that  this  gave  sufficient  sanction 
for  the  prosecution  of  the  accused 
under  Sec.- 193  of  the  Indian  Penal 
Code,  and  that  it  is  not  necessary 
that  the  authority  giving  the 
sanction  should  specify  the  parti- 
cular section  of  the  Penal  Code 
under  which  the  accused  is  per- 
mitted to  be  prosecuted.  Beg,  v. 
Tdi CB.  CA.  2 

SANCTION  FOR    PROSECUTION 
PENDING  INQUIRY.— iSfee  Con- 

FBSSION. 

SANCTION  TO  PROSECUTE— 

Where  a  Civil  Court,  by  letter  to  a 
Subordinate  Magistrate  with  com- 
mitting powers,  gave  sanction  for 
the  prosecution  of  the  accused  un- 
der Sees.  463  and  471  of  the 
Indian  Penal  Code  (making  and 
using  a  &lse  document),  and  where 
the  Magistrate,  in  committing  the 
accused  for  trial,  in  addition  to 
framing  a  charge  under  these  sec- 
tions, added  a  head  of  charge  un- 
der Sec.  193  (giving  false  evi- 
dence) : 

It  was  held  that  the  Magistrate  had 
no  jurisdiction  to  commit  the 
accused  for  trial  on  the  last- 
mentioned  head  of  charge.  Beg.  v. 
SuU  Siini CB.  CA.  28 

SARDA'R  FOR  RANK  AND  PRE- 
CEDENCE  ONLY— 

Where  a  person's,  name  was  entered 
in  rod  ink  in  the  Dakhan  Sardars' 
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iitft,  indicating  that  he  wa«  entitled 
only  to  the  rank  and  precedence 
ofa^Third  ClaMSaidar: 

It  wa«  held  that  a  Snbardinate  Judge 
had  jorifldiction  to  inqnire  into  an 
application  for  execution  of  a 
decree  paMed  againut  his  ancestor 
by  the  Agent  for  Sardan  in  the 
Dakha9.  Mahar6jgir  t.  Ancmdr6;c 
and  Tddamrav ; A.CJ.  25 

SECURITY  TO  KEEP  THE  PEACE. 

— See  Credible  Isformatioh. 

BELF-ACQCriRED    PROPEBTY.— 

See  Aj>OPTiOH. 

SEQUESTRATION— 

The  process  of  sequestration  for  con- 
tempt of  a  decree  or  order  of  court, 
as  it  existed  in  the  late  Supreme 
Court,  will,  in  a  proper  case,  issue 
out  of  the  High  Court 

The  object  of  Rule  389  of  the  Su- 
preme Court  Rules,  which  required 
a  party  who  wished  to  enforce  an 
order  by  sequestration  to  indorse 
upon  the  copy  of  the  order  served 
upon  his  opponent  a  memorandum 
to  the  effect  that  in  de&ult  of  per- 
formance of  the  order  he  would 
be  liable  to  be  arrested,  and  to 
have  his  estate  sequestered,  was 
to  enable  the  party  making  such 
indorsement  to  apply  ex  pa/rte  for 
the  writ.  In  the  absence  of  such 
a  memorandum  indorsed  upon  the 
copy-ordor,  a  party  desirous  of 
enforcing  an  order  by  sequestration 
must  give  proper  notice  to  his  op- 
ponent of  his  intention  to  apply 
for  the  writ. 

An  order  commanding  an  act  to  be 
done  "  forthwith"  is  sufficiently  in 
conformity  with  the  rule  that  re- 
quirofl  the  time  within  which  an 


act  ofdered  to  be  done  is  io  be 
performed  to  be  lyecified  in  the 
Older.  HariwaOabhdif  KaOi^Hdh 
▼.    Utamekand    Mimkehamd* 

coj.  135 

SEQUESTRATION,  WRIT  OF— 

An  inhabitant  of  Barodiwho  canies 
on  the  bnsiness  of  a  banker  at 
Bombay  by  a  in«iit'in,  and  has  a 
place  of  business  there,  is  construe* 
tively  an  inhabitant  of  Bombay, 
and  as  such  is  subject  to  the  ordeis 
and  process  of  the  High  Court  in 
the  exercise  of  its  Equity  jnrisdic- 
diction,  as  provided  by  Sec.  41  of 
the  Charter  of  the  late  Supreme 
Court,  and  continued  to  the  High 
Court  by  the  Act  under  which  it 
was  established. 

A  person  appearing  to  discharge  a 
rule  thereby  waives  all  objections 
to  the  formality  of  the  service  of 
the  rule  upon  him< 

The  High  Court  will  assert  its  juris-^ 
diction  for  the  purpose  of  prevent' 
ing  a  writ  of  sequestration  issued 
by  it  from  becoming  a  mere  form, 
and  under  proper  circumstances 
will  operate  inpersona/m  where  the 
property  sought  to  he  sequestered 
is  outside  itsjuiisdiotion.  Hari- 
vaUabhdds  KaUiAndas  v.  TJUim' 
ehamd  JM^ikchand o.c. J.  236 

SERVICE. — See  Sequbstration,  Writ 

SERVICE  LANDS— 

CI.  4  of  Sec.  n.  of  Bombay  Act  VII. 
of  1863  (an  Act  for  the  summary 
settlement  of  claims  to  exemption 
from  the  payment  of  Government 
land  revenue)  enacts  that  no  suit 
or  action  between  Government  and 
the  holdvrs  of  *    *    *  any  hmda 
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held  for  service  in  regard  to  the 
tenure  of  snch  lands  shall  be 
entertained  in  any  Conrt  of  Civil 
Judicature.  Held  that  the  phrase 
lands  "held  for  service"  meant 
lands  declared  by  Government 
nnder  Sec.  32  (a)  of  the  Act  to 
be  so  held,  though  the  plaintiff 
may  deny  that  the  lands  in  re- 
spect of  which  he  sues  are  service 
lands. 

The  laying  down  of  general  rules  by 
Government  as  to  the  resumption 
of  service  lands,  under  Art.  3,  cl. 
3,  of  Sec.  II.  of  the  Act,  is  not  a 
condition  precedent  to  their  pro- 
tection from  suits  and  actions  in 
respect  of  such  lands. 

The  Governor  of  Bombay  in  Council 
has  power  to  pass  Acts  limiting  or 
regulating  the  jurisdiction  of  the 
Courts  in  the  Mofassil  established 
by  the  local  Legislature,  and  such 
Acts  are  not  void  because  their 
indirect  effect  may  be  to  increase 
or  diminish  the  occasions  for  the 
exercise  of  the  appellate  jurisdic- 
tion of  the  High  Court. 

The  pohcy  of  Government  as  shown 
in  its  course  of  legislation  of  recent 
years  with  reference  to  judicial 
institutions,  as  comjyired  with  its 
policy  at  the  time  when  the 
Elphinstone  Code  was  passed, 
reviewed.  Premshanhar  Baghu^ 
n&thji  V.  The  Oovemment  of 
Bombay A.c.J.  195 

SERVICE  OF  SUMMONS— 

Messrs.  R.,  S.,  &  Co.,  European  mer- 
chants carrying  on  business  in 
Bombay,  received  a  letter  from  the 
owner  of  the  ship  "Rialto"  by 
which  Messrs.  R.,  S.,  &  Co.  were 
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constituted  agents  to  obtain  freight 
for  the  "  Rialto"  on  a  voyage  from 
Bombay  to  Liverpool,  the  ship 
being  placed  in  their  hands  for 
that  purpose.  Acting  on  this 
letter,  Messrs.  R.,  S.,  ft  Co.  ob- 
tained freight  for  the  "  Rialto," 
signing  the  shipping  orders  in  their 
own  name  as  Agents  for  the  Master 
of  the  "  Rialto."  Messrs.  R.,  S., 
&  Co.  held  no  other  authority  from 
the  owner  of  the  "Rialto"  than 
that  contained  in  the  above  letter. 

Held  that  Messrs.  R.,  S.,  &  Co.  did 
not  carry  on  business  for  andm  the 
name  of  the  owner  of  the  "  Rialto," 
and  were  not,  therefore,  his  recog- 
nised agents  within  the  meaning 
of  Sec.  xvxi.,  cl.  2,  of  the  Code  of 
Civil  Procedure,  to  accept  service 
of  a  summons  on  his  behalf  in  re- 
spect of  a  cause  of  action  that 
arose  out  of  the  "  Rialto." 

Whether,  in  order  to  constitute  a 
recognised  agent  within  the  mean- 
ing of  the  above  section,  the  busi- 
ness carried  on  by  him  must  be 
continuous,  and  not  an  occasional 
or  desultory  business — QuoiTe. 

Sennhle.  A  Bombay  firm  simply  cm- 
ployed  by  the  owners  of  a  ship 
visiting  Bombay  to  procure  fitjight 
for  her  for  a  particular  voyage 
cannot,  under  ordinary  circum- 
stances, be  regarded  as  carrying 
on  business  in  the  name  of  tho 
owners  of  such  ship.  Batansi 
Pancham    v.    Charles     Saunders, 

O.C.J.  159 

SETTING  ASIDE  EX-PARTB 
JUDGMENT.— /See  Ex.  parte  Judg- 
ment. 

SETTING     BACK    HOUSES.— iS^je 

Injunction. 
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SHARES,  CONTRACT  FOR  DELI- 
VERY     OF.— 5e.^    Readiness  asd 

WlLtlSGJTEoS  TO  DELITEB. 

SHERIFF. — See  Attachmest  against 
Person  or  Goods. 

SHARES.— 5ee  Readiness  and  Will- 
ingness of  Vendor  to  deliteb. 

SHIP'S  AGENTS.— 5ee  Serticb  of 

Summons. 

SMALL  CAUSE  COURT— 

1.  A  snit  to  recover  the  price  of  the 
skin  and  flesh  of  an  ox,  bron^t 
by  a  ^lahir  who  asserted  an  here- 
ditary right  to  carry  away  dead 
animals  of  the  village  to  which  he 
belonged,  and  take  their  skins,  is 
a  soit  for  damages,  and  cognisable 
by  a  Court  of  Small  Canses. 

Althongh  a  question  of  title  be 
incidentally  gone  into  in  snch  a 
snit,  no  special  appeal  lies,  under 
Sec.  27  of  Act  XXril  of  1861. 

A  decree  passed  in  a  suit  of  this 
nature  is  not  a  bar  to  a  suit  for  a 
general  declaration  of  title.  KItan- 
du  valad  Keru  ei  aX.  v.  T&ti&  valad 
Vithoha A.C.J.  23 

2.  A  suit  for  the  recovery  of  mesne 
profits  (not  amounting  to  Rs.  500) 
is  cognisable  by  a  Court  of  Small 
Causes. 

A  special  appeal  does  not  lie  in  such 
a  suit.  Kol&ji  SahUram  v.  Go- 
wnd  Ganesh  et  al a.cj.  96 

See  Removal  op  Cause  feom  Small 
Cause  Coubt. 

SmJGGLED  OPIUM,  POSSES- 
SION OP.— iSce  OnuM  Laws,  Of- 
fences AGAINST. 

SON'S  LIABILITY  FOR  FATHER'S 

DEBT.— 5ee  Jubisdiction. 
SPECLUj  appeal.— See  Award,  1. 

Costs,  1.   Small  Cause  Court,  1. 


SPECIFICATION  OF  SECTIOX- 

See  SA5cno5  roE  Peosecutiox. 

splitting  CAUSE  OF  ACTION- 
See  Civil  Pbocedcbe  Code,  Sec.  7. 

STAMP— 

The  illegal  seizure  and  detention  of 
cattle,  to  which  Sec.  14  of  Act  IIL 
of  18o7  refers,  is  not  an  **  offence'* 
within  the  meaning  of  Sec  31  and 
Sch.  IL  No.  1,  dL  (6),  <£  theConit 
Fees'  Act,  VIL  of  1870.  Com- 
plaints of  snch  iUegal  seiznie  and 
detention  do  not  require  a  stamp. 

If  snch  complaints  be  stanqKd,  it  is 
not  competent  for  the  Conrt  to 
direct  that  the  accused  shall  repay 
the  amonnt  of  snch  stamp  to  the 
complainant.  Reg.  v.  Arji  bin 
Kara  et  al CB.  CA.  22 

See  AiTAcmiENT  of  Debt.    Award,  1. 
STATUTES— 

• 

28  Hen.  VUL,  c.  5.  cr.  ca.  66,  80, 82 

13  Eliz.,  c.  5 6.C.J.  174 

43  Eliz.,  c.  2,  s.  4 or.  ca.  55,  5(5 

21  Jag.  1 o.cj.  72 

21  Jag.  I.,  c.  16,  s.  7 o.cj.  101 

13  Geo.  IL,  c.  18,  s.  5...  cb.  ca.  5«. 
21  Geo.  m.,  c.  70,  s.  17.  o.cj.  14i 

146, 150, 241 

33  Geo.  IEL,  c.  52,  s,  67.    cb.  ca.  93 

39  Geo.  IIJ.,  c.  37 cb.  ca.  82 

46  Geo.  in.,  c.  54 cb.  ca.  11 

48  Geo.  HE.,  c.  149 a.cj.  216 

53  Geo.  HI.,  c.  155,  s.  110.  cb.  ca.  84 
6  Geo  IV.,  c.  16,  ss.  51   &  56. 

O.CJ.  119, 126 

9  Geo.  IV.,  c.  14,  s.  1 a.c.j.  10 

9  Geo.  IV.,  c.  33 o.cj.  151 

10  &  11  Wm.  m.,  c  7 CB.  CA.  77 

11  &  12  Wm.  m.,  c  71...  CB.  CA.  82 

1  Wm.  IV.,  c  68,  s.  1 a,c.j.  215 

2  &  3  Wm.IV.,  c  71 o.cj.  71,76 
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3  4  4  Wm.  rV.,  c.  85.  cr.  ca.  72, 

38 ;  A.cj.  197 

5  4  6  Wm.  IV.,  c.  76,  s.  90.ce.  ca.  48 

6  &  6  Vict.,  c.  116 o.cj.  39 

5  &  6  Vict.,  c.  132 o.cj.  39 

7  &  8  Vict.,  c.  96 o.cj.  39,  40 

10  A  11  Vict.,  c  102 o.cj.  39 

11  &  12  ViCT.jC  21,  s.  6.. ..o.cj.  119 

■ s.  38.  O.CJ.  126 

B.   47. —  See 

Final  Dis- 
charge. Perso- 
nal Discharge- 

s.  48.  O.CJ. 

120,  126 

8.  49 O.CJ.  152 

s.    60.— See     Final 


Discharge,  o.cj.  127 
12  &  13  Vict.,  c  96.— See  High 
Seas  within  three   miles   from 
shobe. 

14  &  15  ViCT.,c  99 O.CJ.  203 

16  &  17  Vict.,  c  122 a.cj.  218 

17  &  18  Vict.,  c  104,  s.  290.  cr.  ca.*75 
20  &   21  Vict.,  c  85,  s.  31.— iSee 

Indian  Divorce  Act. 

23  &  24  Vict.,  c  88.— See  High  Seas 

WITHIN  THREE  MILES  FROM  SHORE. 

24  &   25    Vict.,  c  07,   s.  42. 

O.CJ.  197,  199 

24  &  25  Vict.,  c  104 o.cj.  61, 

198;A.cj.  197 

S.    «/..••••.      U.v».J.    ttrlnj 

8.  11.. .O.CJ.  62,  J38 

s.  15...  O.CJ.  63,  64 

24  &  25  Vict.,  c  134   o.e.j.  39 

26  &  26  Vict.,   c   89,  s.  76. 

O.CJ.  21,  119 
■ s.  77.  O.CJ.  119 


28  &  29  Vict.,  c  63 a.cj.  197 

32  &  33  Vict.,  c  68 o.cj.  5l7i. 

32  &  33  Vict.,  c  98 a.cj.  197 

33  &  34  Vict.,  c   3 a.cj.  197 


33  &  34  Vict.,  c  49 o.c.j.  51w. 

34  &  35  Vict.,  c  34,  s.  3...a.cj.  197 
STOLEN    BOND.— See    Burden    of 

Proof. 

BTRI'DHAN— 

Where  a  mother,  in  pnrsnance  of  the 
promise  of  her  deceased  husband, 
allowed  her  son  to  be  adopted,  but 
did  not  herself  attend  at  the  adop- 
tion ceremonies  to  give  her  son  in 
adoption,  but  commissioned  her 
uncle  to  give  the  boy  on  her  be- 
half, it  was  held  that  the  adoption 
was  not  on  that  account  invalid. 

Amongst  Hindds  of  the  Bhandari 
and  other  inferior  castes  the  A' sura 
form  of  marriage  (probably  derived 
from  a  form  in  use  amongst  the  in- 
habitants of  Hindustan  before  the 
introduction  of  the  Brahmanical 
religion)  is  more  customary  than 
the  four  approved  forms  of  mar- 
riage. 

The  principal  characteristic  of  the 
A' sura  form  is  the  giving  by  the 
bridegroom  of  BeZj  or  a  money 
payment,  to  the  father  of  the  bride. 

The  etymological  import  of  the  word 
Siridhan,  and  the  different  views 
with  which  it  is  regarded  in  the 
Eastern  and  Western  schools  of 
Hindu  Law,  pointed  out. 

The  Mitakshard  recognises  only  one 
class  of  siridhan,  and  includes  in 
that  class  all  property  acquired 
by  a  woman  by  inheritance.  Ac- 
cording to  the  last-mentioned  au- 
thority, a  woman's  strxdlian,  if  she 
has  been  married  by  the  A'sura 
form,  upon  her  death  childless, 
goes  to  her  mother,  her  father,  and 
their  kindred — (t.  c.)  to  the  sapin- 
dds  of  her  father  in  the  first  in- 

• 

stance,  and  failing  them,  to  her 


u 


INDEX. 


mother's  next  of  kin ;  but  if  a 
woman  has  been  married  according 
to  one  of  the  approved  forms,  her 
stridhan  descends,  npon  her  death 
childless,  to  her  husband  and  his 
sapind&s. 

Over  stridhan  acquired  by  inheritance 
(so  &r  as  it  consists  of  immove- 
able property)  a  woman's  power 
of  alienation  is  limited. 

TheVyavahara  MayiSkha  also  con- 
siders property  acquired  by  a  wo- 
man by  inheritance  to  be  stridhan, 
but  classes  stHdhan  under  two 
heads — stridhan  in  a  narrower 
sense,  embracing  particular  species, 
for  which  a  peculiar  mode  of  de- 
volution is  prescribed,  and  stndhan 
generally  (including  stridhan  ac- 
quired by  inheritance),  which  de- 
scends in  the  same  line  as  if  the 

,  woman  had  been  a  male,  i.  e.,  to 
her  sons  and  the  rest,  and  this 
notwithstanding  her  having  left 
daughters. 

Authorities  bearing  upon  the  subject 
of  stridlia/n  considered  and  com- 
mented upon.  Vijidrangam  et  at, 
V.  LaTcshvman  et  al,        o.CJ.  244 

See  Theft  op  Palla'. 

STRFDHAN  WHEN  LUBLE  TO 
SEIZURE,     WHEN     IIOT.—See 

Execution  against  Husband. 

SUBORDINATE  MAGISTRATE.— 
See  Municipal  Rules,  1,  2. 

SUITS  BROUGHT  BEFORE 
GRANT  OF  LETTERS  OF  ADMI- 
NISTRATION AGAINST  RE- 
PRESENTATIVES OF  A  DE- 
CEASED HINDUS— 5eo  Adminis- 
tratoe  of  the  Estate  of  a  deceased 
Hindu'. 


SUITS  INSTITUTED  BEFORE 
CODE  CAME  INTO  OPERATION. 

— See  Civil  Pbocedure  Code,  Sec.  7. 

SUIT  TO  RECOVER  LAND  SOLD 
BY  COLLECTOR.— iSe«  Sale  or 
Land  bt  non-judicial  Obdeb  of  Col- 

LECTOE. 

SUMMONS — ^See  Service  of  Summons. 

SUPREME  COURT  RULES,  Nos. 
388  AND  389. — See  Sequestratios. 

SUIT  TO  ESTABLISH  RIGHT.— 
See  Order  by  Magistrate  for  Remo- 
val OF  Building,  Ac.  from  Pcbuc 
Place. 

SU'RAT  BYE-LAWS.— iSee  Acts, 
Construction  of. 

SUPERINTENDENCE  OF  SMALL 
CAUSE  COURT  BY  HIGH 
COURT. — See  Removal  of  Cause 
FROM  Small  Cause  Court. 

SURVEY.— 5ee  Boundaet  Dispute. 
Ma'l  Land. 

TAXES,    ACTS     IMPOSING.-nSe-^ 

Acts,  Construction  of. 

TENANT'S  RIGHT  TO  DISPUTB 
TITLE     OF     LANDLORD.-^* 

Landlord*  AND  Tenant. 

TENDER.— 5e0  Readiness  and  Will- 
ingness to  deliver. 

THEFT  OF  BOND  BY  OBLIGEES. 

— See  BurAen  of  Proof. 

THEFT  OF  PALLA'— 

A  Hindii  ^oman  who  removes  from 
tke  possession  of  her  hnsband,  and 
without  his  consent,  her  paUi  or 
stridhan,  cannot  be  convicted  of 
theft,  nor  can  any  person  who 
joins  her  in  removing  it  be  con- 
victed of  that  offence.  Beg.  v. 
mtU   Kaly6n    a^^d    Bdi  LakkL 

C&.CA.1I 
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TITLE. — See  Pubchasee  bona  fide 
WITHOUT     Notice.     Small     Cause 

COUET,  1. 

TOLL.— 5e(j  Acts,  Construction  op. 

TRESPASS.— 5ee  Attachment  of  Peo- 
pertt  op  Thied  Peeson.  Injunction. 

TRESPASS  OP  CONTINUING 
NATURE.— iSee  Injunction. 

TRIAL,  CONDUCT  OF.— ^ee  Public 

Peosecutor. 

TRUST  DEED.— See  Jurisdiction. 

TWENTY  YEARS'  USER.- iSee 
Peesceiption,  I. 

ULTRA  VIRES  DOCTRINE  EX- 
PLAINED. — See  Municipal  Rules, 
2. 

USAGE  PRIOR  TO  REVENUE 
SURVEY.— 5ee  Revenue  Suevet. 

USUAL  SERVICES.-^iSee  Deshmukh, 
usual  Services  op. 

VAKI'L'S  RIGHT  TO  APPEAR  FOR 
COMPLAINANT— 

At  an  inqTiiiy  held  by  a  Magistrate, 
under  Sec.  180  of  the  Criminal 
Procednre  Code,  for  the  purpose  of 
ascertaining  the  truth  or  falsehood 
of  a  complaint,  the  complainant 
has  no  right  to  be  represented  by 
a  vaklly  who,  therefore,  cannot  sue 
the  Magistrate  for  damages  for  not 
allowing  him  to  appear  for  the 
complainant  upon  siy;h  an  inquiry. 
Binddchari  v.  Dracup  ...A.C.J.  202 

VARLA.TION  IN  TIME  FOR  DE- 
UVERY.— iSee  Conteact. 

VESTING  OF  MINOR'S  PROPER- 
TY.— See  Alienation   by  Natueal 

GUAEDUN. 


WAGERING  CONTRACT— 

A  promissory  note  which  has  for  its 
consideration  a  debt  due  on  a 
wagering  contract  is  not  binding 
in  the  hands  of  the  original  payee. 
Trikam  Ddmodhar  v.  Ldld  Amir- 
c/uifut,,,,^,,, ji.C.J.  loL 

WAGES — See  Commission  upon  Sales. 

WARNING  BY  MAGISTRATE  TO 
ACCUSED.— iSee  Confession. 

WARRANT.— iSee     Complaint    upon 
Oath.    Exteadition.    Gaming. 

WHOLE  CAUSE  OF  ACTION.— 5ee 

Lettees    Patent  of  High  Couet, 
Cl.  12. 

WHIPPING  ACT.— 5e6  Jutenile  Op- 
fendee. 

WIFE'S  ORNAMENTS.— ;Seo  Exbcu- 
tion  against  Husband. 

WIDOW'S  RIGHT  AS  REPRESEN- 
TATIVE    OF  HER    HUSBAND. 

— See    Legal    Repeesentative      op 
Hindu',  1. 

WINDOWS        OVERLOOKING 
NEIGHBOUR'S  PREMISES.— iSeu 
Invasion  op  Pbivacy. 

WINDING  JJF.—See  Peesonal  Dis- 
ghaege. 

WITHDRAWAL     OF     SUIT.— 5ee 

JUEISDICTION. 

WITNESS.— 5^0  Public  Peosecutoe. 
WOMAN'S  PROPERTY,  DEVOLU- 

TION  OF.— fifooSTEi'DHAN. 

WRIT  OF  CERTIORARI  o.c. J.  61, 

62,  66  ;CE.cA.  1,5,6,  75 
Habeas  Coepus.  ce.ca.  13, 16 
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